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T is announced that Senator Dolph will address 
the Bar Association on the 16th inst. upon the 
subject of law reform. ‘The Senator is better 
known as a lawyer at the West perhaps than in 
this State, but aside from his well-earned repu- 
tation as a senator, he is well known to the pro- 
fession in the State of New York as a lawyer. 
What he has to say upon this interesting sub- 
ject will be well worth hearing and considering. 
The address of President J. Newton Fiero 
will be upon a kindred topic, “ Law Reform in 
the State of New York.” Mr. Fiero has devoted 
much time and attention to the study and dis- 
cussion of this subject, and has been active in 
the association before and since becoming its 
president, in promoting law reform in the State 
in its different phases. He touched upon the 
subject in his address last year, but the subject 
is doubly interesting at this time, in view of the 
coming Constitutional Convention. His criti- 
cism of the Code of Procedure as it now exists, 
as made at that time, created much interest and 
was well received by the bar. 

Among others who will read papers or deliver 
addresses relative to the Judiciary Article of the 
Constitution with reference to the coming con- 
vention are Walter S. Logan, of New York city; 
Hon. William H. Robertson, of Westchester; 
Hon. Augustus Schoonmaker, of the third dis- 
trict; Louis Marshall, John B. Stanchfield, Mar- 
tin W. Cooke and Norris Morey, representing 
the other districts of the State. 

Vou. 49 — No. 1, 








These papers will be followed by a general 
discussion of the Judiciary Article, and also by 
a consideration of the work of tlhe Constitutional 
Convention. 

The committee of arrangements has provided 
generously for the social side of the meeting. 

Governcr Flower has invited the members of 
the ass»ciation to attend his annual reception 
to the members of the Legislature, to be held on 
the evening of the 16th. 

The association will entertain its members 
and guests at the Fort Orange Club at luncheon 
on the 17th, at the recess between the morning 
and afternoon meetings, and in the evening a 
reception will be tendered by the association 
to the judges of the Court of Appeals and 
justices of the Supreme Court of the State. 

These social functions will enable the mem- 
bers of the barto meet each other and make 
new acquaintances and renew old ones as well 
as to meet the chief executive and members of 
the judiciary of the State. 


The presence of Vice-President Adlai E. 
Stevenson as one of the speakers at the meet- 
ing of the association on the evening of the 
16th at the Assembly Chamber, will give added 
interest to this gathering. Aside from his re- 
lation to the Federal government, the vice- 
president has, before as well as since he has 
held his present position, obtained a well de- 
served reputation for ability and capacity as a 
presiding officer, not only, but as a man of varied 
accomplishments, great versatility and possess- 
ing the power of concisely and clearly express- 
ing his views upon all subjects. 


The question whether an attorney or solicitor 
can be lawfully stricken from the roll for any 
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other cause than misconduct in his professional 
capacity was recently considered at great length 
by the Supreme Court of Judicature in Eng- 
land, sitting as a court of appeal, before Lord 
Esher, master of the rolls, and Lindley and 
Lopes, L. JJ. 69 L. T. Rep. 522. The case 
was an appeal by Mr. G. E. Weare, a solicitor, 
against an order of a divisional court (Wills 
and Charles, JJ.), directing his name to be 
struck off the roll, on the ground that he had 
been convicted, under section 13 of the Crimi- 
nal Law Amendment Act of 1885, of being a 
party to the continued use of a house of which 
he was landlord, as a brothel. The charge 
was heard before the magistrates in the Bristol 
police court, and they .convicted the solicitor 
and sentenced him to three months’ imprison- 
ment with hard labor. On appeal, the recorder 
affirmed the conviction, but reduced the sent- 
ence to a fine of £20. The Incorporated Law 
Society afterward applied to the Queen’s Bench 
Division to strike the solicitor off the roll, and 
the order was made. The appellant appeared 
in person and declared that the conviction was 
not justified by the evidence. He argued that 
the jurisdiction of the court to order a solicitor 
to be stricken off the roll was confined to cases 
of professional misconduct, and said that this 
was the first case of a solicitor being struck off 
for any other cause. On the other hand, the 
counsel for the Incorporated Law Society main- 
tained that the jurisdiction extends to any mis- 
conduct. The case was regarded of so much 
interest and importance that all three of the 
judges in the Court of Appeal delivered opinions. 
The principal cases cited were Rex v. Souther- 
ton, 6 East, 126; Re Hawdone, 9 Dowl. 970; 
Re Wallace, L. Rep., t P. C. 283; Re King, 8 
Q. B. Rep. 129; Re Blake, 3 Ell. & Ell. 34; Re 
fill, 18 L. T. Rep. (N. S.) 564; L. Rep., 3 Q. 
B. 543; 2x parte Brownsall, 2 Cowp. 829. 

Lord Esher, M. R., said: “All these cases seem 
to me to show that it is not necessary that the 
offense (a criminal offense, at all events) should 
be committed in the character of an attorney; 
the question is, whether it is such an offense as 
makes it unfit that he should remain a member 
of this strictly honorable profession. Where a 
man has been convicted of a criminal offense, 
that prima facie, at all events, does make hima 
person unfit to be a member of an honorable 
profession. But it does not follow as a matter 


of course that wherever a solicitor has com- 








mitted a criminal offense the court is bound to 
strike him off the roll. That point was con- 
sidered in the case of Re a Solicitor; Ex parte 
The Incorporated Law Society, 61 L. T. Rep. 
(N. S.) 842. It was argued that it followed as a 
matter of course that he must be struck off, but 
Pollock, B., and Manisty, J., held that although 
his being convicted of a crime prima facie, made 
him liable to be struck off the roll, yet the court 
had a discretion and must inquire into what 
kind of a crime it is of which he has been con- 
victed, and the court may punish him to a less 
extent than if he had not been so punished. 
I have no doubt that the court might say: 
‘Well, under these circumstances, we shall do 
no more than admonish him,’ or ‘ we shall do 
no more than admonish him and make him pay 
the costs of the application;’ or the court 
might suspend him or strike him off the roll. 
The discretion of the court in each particular 


Therefore I think the law as to 
* ok * 


case is absolute. 
the power of the court is quite clear. 
The Divisional Court having heard the case, 
has come to the conclusion that this solicitor 
has been convicted of a criminal offense, and 
of a criminal offense of such a disgraceful kind, 
that they are of opinion that he ought to be 
struck off the roll. The court is not bound to 
strike him off the roll, unless the court considers 
that he has been convicted of a criminal offense, 
and of such a personally disgraceful criminal 
offense that he ought not to remain a member 
of a strictly honorable profession. Now, what 
is the offense? The offense is being a party to 
the use of a house belonging to him as a brothel- 
Is it or is it not personally disgraceful? Try it 
in this way: Ought any respectable solicitor to 
be called upon to enter into that intimate inter- 
course with him which is necessary between two 
solicitors even though they are acting for oppo- 
site parties? In my opinion no other solicitor 
ought to be called upon to enter into such re- 
lations with a person who has so conducted 
himself. I think he has been convicted of a 
personally disgraceful offense. The conviction 
is prima facie a reason why the court should 
act. The disgracefulness of the crime in this 
case is such that the court is bound to strike 
him off the roll. I know how terrible that is. 
It may prevent him from acting as a solicitor 
for the rest of his life, but it does not necessarily 
do so. He is struck off the roll; but if, after 
an honorable career of such a length as to con- 
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vince the court that there has been a perfect 


and actual repentance, and that he is no longer 
guilty of any thing disgraceful, but that his con- 
duct is honorable, the court, upon such evi- 
dence, will have the right and the power to re- 
store him to the profession. His case is not 
hopeless therefore, but at present he must be 
struck off the roll, and this appeal must be dis- 
missed.” 

Lord Justice Lindley said: “The question 
is whether a man is a fit and proper person 
to remain on the roll of solicitors and practice 
as such? Now, asking that question, how can 
we say that a person who acts as this man is 
proved to have acted, is a fit and proper person 
to remain on the roll of solicitors? What re- 
spectable solicitor could, without loss of self- 
respect, knowing the facts, meet him in busi- 
ness? And what right have we to impose upon 
respectable solicitors the duty of meeting him 
in business? I have no hesitation whatever in 
saying that the decision of the Divisional Court 
was correct, and that we cannot alter it. * * * 
I quite agree with what has fallen from the 
master of the rolls about restoration to the roll. 
That is quite another matter.” 

Lord Justice Lopes said: “I am reluct- 
antly compelled to come to the conclusion 
that the solicitor in question in this case has 
shown himself not to be a fit and proper 
person to be intrusted with the responsibilities 
and duties which belong to the profession 
which he has hitherto followed. 
fectly clear however that the mere fact that 
the person has been convicted of a crimi- 
nal offense does not make it imperative on the 
There are 
criminal offenses For 
instance, one can imagine an assault of such a 
disgraceful character that it would make it in- 
cumbent on the court to strike the solicitor off 
the roll. On the other hand, one can imagine 
an assault arising to some extent out of a quar- 
rel of a much less serious character, where in 
all probability the court would not think it its 
duty to interfere. Again, the same observation 
would arise with regard to indictments for libel. 
There are libels and libels, some of which would 
compel the court to act under the plenary power 
it possesses, others where the court would hesi- 
tate before it so acted. 


It is per- 


court to strike him off the roll. 
and criminal offenses. 





The full report of the case occupies five pages 
of the London Law Times of December 16, but 
we have quoted enough to make clear the 
grounds upon which the final judgment of the 
Appellate Court was placed. 


Henry W. Paine, the eminent Boston lawyer, 
who died on the last Tuesday in December, 
was a man whose long and useful life, whose 
honors and rich success, were wholly at vari- 
ance with the modern theory of what they 
should have been after the manner in which he 
passed his early years. Had he, as a young 
man, been dissipated and reckless, his subse- 
quent success and his living to the age of 
eighty-four years would have excited far less 
comment. Mr. Paine, during all his early life, 
abstained almost wholly from exercise. Not 
only was the gymnasium unknown to him, but 
even sports, indoors as wellas out of doors, and 
recreation of all kinds were ignored by him. 
No vacation broke his unremitting toil, none of 
that out-of-door labor, which is supposed to 
have made life livable before the modern gym- 
nasium was invented, gave him physical weari- 
ness at night. Says the Boston Transcript of 
him: “ Though living near woods abounding in 
game, he never learned the use of firearms, and 
though the river flowed by his father’s door, he 
never learned to swim. He never rowed a boat, 
he never skated, he never played base-ball, or 
what was then its equivalent. * * * He 
never played a game of checkers, dominoes or 
cards.” At college he studied day and night, 
and yet for fifty years after his admission to the 
bar he was able to give the law his undivided 
allegiance, and for twenty years of that time he 
was almost without a rival, probably arguing, 
says the 7ranscript, more cases to juries, both 
upon the civil and criminal sides of the court, 
than any other member of the bar. To be sure, 
he had a strong constitution and a vigorous 
physique, but few would be willing to admit 
nowadays that such a strain as this could be 


continued, even for a little time. Should any 


young man now devote himself so utterly to 
work the world would run away from him, 
frightened at the spectre of an early death. Or 
the world would shut him up as crazy; or take 
him from his work and make him play. 
is a good deal in happiness. 


There 
So long as one is 
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happy in his work, it is not likely to hurt him. 
It is anxiety and “ grinding” that break men 
down. We suppose that Paine was so devoted 
to the law that he would have been unhappy in 
any other occupation. His quick success soon 
removed the necessity for such ceaseless labor; 
and it must be that, devoted to his profession, 
he found all the pleasures of travel in threading 
the devious ways of its papers; that to surmount 
a legal difficulty gave him the same healthy 
thrill of pleasure that most persons find in 
climbing a mountain or a tree; that the hurling 
of arguments was to hi.7 as the tossing of dumb- 
bells; and that the skilful use of legal phrases 
was like the playing — for stakes — of checkers, 
dominoes and cards. He was gifted above most 
men in that productive labor and pleasure were 
so synonymous that he never had to choose, and 
‘* Dame Duty” was the lady whom he loved. 
Thus his case proves nothing probably for those 
who would cry down athletics, for not one man 
in fifty thousand is constituted as he was, 


Mr. Paine once went to one of the interior 
towns of Maine, where a boy was on trial for 
arson. He had no counsel, and Mr. Paine was 
assigned by the court to take charge of his case. 
He discovered, after a brief interview with the 
boy, that he was half-witted. The jury how- 
ever was composed of good, solid country 
farmers, who owned barns such as the defend- 
ant was alleged to have set on fire, and in spite 
of the boy’s evident weakness of intellect, they 
brought in a verdict of guilty. The presiding 
justice turned to Mr. Paine, and remarked: 
“ Have you any motion to make?” Mr. Paine 
arose, and in his dry and weighty manner an- 
swered: “No, your honor; I believe I havese- 
cured for this idiot boy all that the laws of 
Maine and the Constitution of the United States 
allow —a trial by his peers.” , 


Mr. Paine was a conservative of the conserva- 
tives, as successful lawyers are apt to be (In- 
gersoll is an exception) but a man of great 
learning, wit and excellence of nature. It was 
he who made the famous reply to a Massachu- 
setts chief justice who contradicted his inter- 
pretation of the Massachusetts statutes — “It 
was law till your honor just spoke.” On an- 


other occasion, as he was riding from Cambridge 
to Boston in the horse-car, a young lawyer see- 





ing him reading a volume bound in law sheep, 
said — “ Why, Mr. Paine, do you read law still?” 
“Oh no, I am not reading law,” responded Mr. 
Paine: “I am reading the decisions of the Su- 
preme Judicial Court of Massachusetts,” 


In the case of The People v. Welch, reported 
in full in this number of the ALBANY Law 
JourNAL, the General Term of the Supreme 
Court in the First Department of this State has 
unanimously affirmed the same doctrine of con- 
current State and Federal jurisdiction that was 
held by Judge Lacombe of the United States 
Circuit Court for the Southern District of New 
York, when the prisoner Welch, after his con- 
viction in the General Sessions, was brought up 
on a writ of habeas corpus. In re Loney, 134 
U. S. 375, it was said by Mr. Justice Gray that 
“there are cases” (the most familiar of which 
are those of making and uttering counterfeit 
money) “in which the same act may be a vio- 
lation of the laws of the State as well as of the 
laws of the United States, and be punishable 
by the judiciary of either.” That portion of 
section 711 of the United States Revised Stat- 
utes upon which the prisoner relied, and upon 
which much discussion as to the conflict be- 
tween State and Federal jurisdiction has turned, 
provides that “the jurisdiction vested in the 
courts of the United States in the cases and 
proceedings hereinafter mentioned, shall be ex- 
clusive of the courts of the several States: First, 
of all crimes and offenses cognizable under the 
authority of the United States.” The crimes 
cognizable under the authority of the United 
States are those only which Federal statutes 
declare to be such, and this section would seem 
to apply only to offenses peculiarly and pri- 
marily against the United States. Under the 
authorities its scope does not extend so far as 
to preclude a concurrent State indictment, or 
its trial, for the same act which may constitute 
a crime of the same or a different name under 
the State law. Certainly, the concurrent juris- 
diction of the Federal and State courts in crimi- 
nal matters has been frequently recognized by 
the Supreme Court of the United States, and 
even, as above shown, in cases involving the 
making and uttering of counterfeit money. 
Judge Lacombe however, while taking this view 
of the’ subject, based his decision, dismissing 
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the writ, on the rule announced in several de- 
cisions of the Supreme Court of the United 
States, that, unless some special reasons exist, 
the United States courts will not interfere by 
habeas corpus to immediately decide whether a 
prisoner’s rights under the Federal Constitution 
and statutes are being infringed by a criminal 


proceeding ina State court, but will defer the, 


consideration of such question until an appeal 
is taken from the highest court of the State to 
the Supreme Court of the United States. A 
special reason for immediate interference would 
be for instance, that the case involved “‘ the au- 
thority and operations of the general govern- 
ment, or the obligations of this country to, or 
its relations with, foreign nations.” Ex parte 
Royall, 117 U. S. 516. But in ordinary cases 
the rule of non-interference by Aadeas corpus, 
though nominally involving an exercise of dis- 
cretion, will have all the force of uniform, 
positive law. ‘The reasons for said rule are 
thus expressed in Cook v. Hart, 146 U. S. 
183. 

‘*While the Federal courts have the power and may 
discharge the accused in advance of his trial, if he is 
restrained of his liberty in violation of the Federal 
Constitution or laws, they are not bound to exercise 
such power even after a State court has finally acted 
upon the case, but may, in their discretion, require the 
accused to sue out his writ of error from the highest 
court of the State, or even from the Supreme Court of 
the United States. As was said in Rodd v. Connolly, 

- 111 U. S. 624, 637: ‘Upon the State courts, equally 
with the courts of the Union, rests the obligation to 
guard, enforce and protect every right granted or 
secured by the Constitution of the United States and 
the laws made in pursuance thereof, whenever those 
rights are involved in any suit or proceeding before 
them.’ We are unable to see in this case any such 
special circumstances as were suggested in the case of 
Ex parte Royallas rendering it proper fora Federal 
court to interpose before the trial of the case in the 
State court. While the power to issue writs of 4adeas 
corpus to State courts which are proceedings in dis- 
regard of rights secured by the Constitution and laws 
of the United States may exist, the practice of exercis- 
ing such power before the question has been raised or 
determined in the State court is one which ought not 
to be encouraged. The party charged waives no defect 
of jurisdiction by submitting to a trial of his case upon 
the merits, and we think that comity demands that the 
State courts, under whose process he is held, and 
which are, equally with the Federal courts, charged 
with the duty of protecting the accused in the enjoy- 
ment of his constitutional rights, should be appealed 
to in the first instance. Should such rights be denied, 
his remedy in the Federal courts will remain unim- 
paired.” 


MANSLAUGHTER COMMITTED IN NAVIGA- 
TION OF A VESSEL—CONCURRENT JURIS- 
DICTION OF UNITED STATES AND STATE 
COURTS. 


NEW YORK SUPREME COURT, GENERAL TERM, FIRST 
DEPARTMENT, DECEMBER, 1893. 


PEOPLE v. WELCH. 


The jurisdiction of the criminal courts of the city and county 
of New York includes all offenses committed on any part of 
the Hudson river southward of the northern boundary of 
the city of New York. 

Where defendant, a pilot licensed under the laws of the United 
States, was charged by an indictment with the offense of 
manslaughter in the second degree, committed by him on 
such waters in the navigation of a vessel. Held, that sec- 
tion 5344 of the Revised Statutes of the United States did 
not vest exclusive jurisdiction of such offense in the courts 
of the United States, but only gave them concurrent juris- 
diction with the State courts, and that the act of the de 
fendant constituted an offense against the iaws of the State 
of New York as well as against the laws of the United 
States. 


PPEAL from a judgment of conviction reudered 
against the appellant by the Court of General Ses- 
sions of the Peace, in and for the city and county of 
New York, on the 28th day of October, 1891, adjudging 
him guilty of manslaughter in the second degree. 


Lorenzo Semple, for appellant. 


Delancey Nicoll and Henry B. B. Stapler, for re- 
spondents. 


PARKER, J. The defendant was convicted of man- 
slaughter in the second degree, under an indictment 
charging him with willfully and feloniously propelling 
and running a tug boat into a yacht, and *‘ did thereby 
willfully and feloniously cast the said Jenkins from 
the said yacht into the river * * * and by the 
means aforesaid, wilfully and feloniously did kill and 
slay the said Jenkins.”’ The form in which the offense 
was charged by the indictment would constitute man- 
slaughter in the second degree, under either the second 
or third subdivisions of section 193 of the Penal Code. 

The section reads as follows: 

“Such homicide is manslaughter in the second de- 
gree when committed witbout a design to effect death. 

“*(1.) By a person committing or attempting to com- 
mit a trespass or other invasion of a private right, 
either of the person killed or of another not amount- 
ing to a orime, or, 

*(2.) In the heat of passion, but not by dangerous 
weapon or by the use of means either cruel or unusual, 
or, 

**(8.) By an act, proourement or culpable negligence 
of any person, which, according to the provisions of 
this chapter, does not constitute the crime of murder 
in the first or second degree, nor manslaughter in the 
first degree.’’ 

The place where the crime was committed was 
within the territory described in section 1442 of the 
Consolidation Act, which provides that: ‘‘The whole 
of the Hudson river southward of the northern bound- 
ary of the city of New York, and the whole of the bay 
between Staten Island aud Long Island, shall be so far 
as deemed within the jurisdiction of the city and 
county of New York, that all offenses shall be cogniza- 
ble in the courts of criminal jurisdiction held in and 
for the said city and county.” 

Section 1 of the same act also provides that the 
boundaries of the said city and county include all of 





the “Hudson river” within the boundaries of the 
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State. By section 51 of the Penal Code it is provided 
that “the Court of General Sessions of the city and 
county of New York, and the Court of Sessions of the 
county of Kings, have jurisdiction to try, determine 
and punish all crimes cognizable within their respect- 
ive counties, including crimes punishable with death 
and imprisonment in the State prison for life.” And 
as the court named in the section last quoted was one 
in which the defendant was tried and convicted, it fol- 
lows that the defendant was convicted by a court hav- 
ing jurisdiction of all crimes cognizable by the courts 
of this State within the territory in which the offense 
charged was committed, which offense is declared by 
the statute of the State to be manslaughter in the 
second degree. 

But the appellant, not denying the general jurisdic- 
tion of the court to punish offenders for crimes com- 
mitted on the Hudson river within the boundaries of 
the city and county of New York, contends that de- 
fen 'ant’s act furnishes an exception to the rule, be. 
cause it constitutes an offense against the laws of the 
United Sta‘es, and therefore jurisdiction to punish for 
it belongs to the courts of the United States. That 
while, prior to the recent revision of the statutes of 
the United States, the offense might have been punish- 
able by the courts of the State, because Congress had 
not at that time reserved to the United States courts 
exclusive jurisdiction of all offenses which could be 
tried and determined under the authority of the 
United States, such authority was taken away from 
the State courts »y section 711, incorporated at the 
time of such revision, by which exclusive jurisdiction 
was vested in the courts of the United States of all 
crimes cognizable under the authority of the United 
States. 

The facts relied upon by the appellant to present this 
question were established upon the trial, and appear in 
the record as follows: 

“That the defendant, Thomas A. Welch, was duly 
licensed to act as a second class pilot on steam vessels 
by the United States Local Board of Inspectors of 
Steam Vessels for the district of New York. That 
while said license was in full force and effect, and 
while said defendant was engaged inthe actual per- 
formance of his duties as a pilot under said license, a 
collision occurred June 15, 1891, on the Hudson river, 
between the steam towboat ‘F. W. Devoe,’ upon which 
the defendant was employed, and which was at the 
time under the defendant’s control and management 
as pilot, and the sloop yacht ‘ Amelia,’ which collision 
was caused by the willful misconduct, negligence and 
inattention to his duties on said ‘F. W. Devoe’ of the 
said defendant, Thomas A. Welch. The said cullision, 
caused by the wilful misconduct, negligence and inat- 
tention of the said Thomas A. Welch, resulted in the 
sinking of the yacht ‘Amelia’ and in the destruction 
of the life of Francis Jenkins, who was at the time on 
board of the yacht ‘ Amelia,’ by drowning.” 

Witnesses called on behalf of the people, and “of 
the defendant for other purposes, were permitted to 
testify, without objection or exception, as to the rules 
of navigation adopted by the United States Local 
Board of Inspectors of Steam Vessels.” 

These facts, it is readily apparent, constitute the 
crime of manslaughter, under section 5344 of the Re- 
vised Statutes of the United States, which reads as fol- 
lows: 

*“ Every captain, engineer, pilot or other person em- 
ployed on any steamboat or vessel by whose miscon- 
duct, negligence or inattention to his duties on such 
vessel, the life of any person is destroyed * * * 
shall be deemed guilty of manslaughter, and, upon 
conviction thereof, before any Cireuit Court of the 
United States, shall be sentenced to confinement at 
hard labor for a period of not more than ten years.” 

And it is not questioned but the facts proved estab- 








lish the crime charged iu the indictment. As the 
indictment charges an offense against the statutes of 
the State, it follows that the act of the defendant vio- 
lated both the laws of the United States and of the 
State of New York. But appellant insists that, as the 
act constituted a crime against the laws of the United 
States, the courts of the State of New York have been 
ousted of jurisdiction to try the offender, notwith- 
standing the same act constitutes, and for forty-six 
years before the insertion of section 711 in the United 
States Revised Statutes constituted, an offense against 
the statutes of the State of New York, and prior to 
that time was recognized asa criminal offense under 
the common law, constituting the crime of man- 
slaughter. 

Section 5344, above quoted, is found in title 70 of the 
Revised Statutes of the United States, entitled 
Crimes,” and among the introductory and general 
provisions of that title may be found section 5328, 
which reads as follows: *‘ Nothing in this title shall be 
held to take away or impair the jurisdiction of the 
courts of the several States under the law thereof.” 

In the same title then in which the act of defendant 
is declared to be a crime against the laws of the United 
States, it is provided that nothing in the act shall have 
the effect to impair or take away the jurisdiction of 
State courts under the laws of the State. How is this 
provision to be given any effect, unless it be construed 
to mean that where an act, which is declared to be an 
offense against the laws of the United States by any of 
the provisions of that title, also constitutes an offense 
against the laws of the State within the territorial ju- 
risdiction of which the act was committed, the juris- 
diction of the State courts to try the offender for the 
violation of its laws shall not in any wise be impaired 
or held to be taken away? 

Prior to such enactment the general rule on the sub- 
ject of concurrent jurisdiction in cases where the act 
constituted au offense against both the laws of the 
United States and the laws of the State where the act 
wus committed, was as stated in Holt ou Concurrent 
Jurisdiction, page 26: ** In such cases the offender may 
be punished either in the United States court or in the 
State court having jurisdiction; but the proceeding in 
either tribunal must be based exclusively on the law of 
the sovereignty under which the tribunal sits; that is, 
the proceeding in the Federal court must be based on 
the Federal Jaw and those in the State court on the 
State law.”’ 

Following that rule, the several sections under con- 
sideration are capable of harmonious construction. 
Section 711 operates to give to the Federal courts ex- 
clusive jurisdiction to try offenders charged with vio- 
lations of the Federal law, thereby necessarily depriv- 
ing the State courts from taking jurisdiction thereun- 
der, while section 5328 was intended to assure the State 
courts that Congress had no intention to interfere with 
their right to try the same offender, providing the act 
charged against him constituted a violation of the stat- 
utes of the State. We have asserted that the rule as 
quoted from “ Holt on Concurrent Jurisdiction” is 
well established, and some reference to the authorities 
upon which that assertion is based will now be made. 
In Fox v. State of Ohio, 5 How. 432, it was held that a 
State may punish the offense of uttering or passing 
fulse coin, and in the case of the United States v. Mari- 
gold, 9 How. 560, that a Federal court, in the proper 
exercise of its authority, may punish the same act as an 
offense against the United States. In the latter case 
the court said: ‘‘ With the view of avoiding conflict 
between the State and Federal jurisdictions, this court, 
in the case of Fox v. State of Ohiv, have taken care to 
point out that the same act might, as to its character 
and tendencies, and the consequences it involved, con- 
stitute an offense against both the State and Federal 
governments, and might draw to its commission the 
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penalties denounced by either, as appropriate to its 
character in reference to each. We think this distine- 
tion sound, as we hold to be the entire doctrines laid 
down in the case above mentioned, and regard them as 
being in no wise in conflict with the conclusions adopted 
in the present case.”’ 

Subsequently, in Moore v. Illinois, 14 How. 13, the 
court had under consideration the validity of 2 statute 
of the State of Illinois, in pursuance of the provisions 
of which the plaintiff in error had been indicted and 
convicted of harboring and secreting a negro slave. It 
was contended that the statute was in conflict with an 
act of Congress on the same subject. Mr. Justice 
Grier, in delivering the opinion of the court, said: 
**But, admitting that the plaintiff in error may be 
liable to an action, under the act of Congress, for the 
same acts of harboring and preventing the owner from 
retaking his slave, it does not follow that he would be 
twioe punished for the same offense. An offense, in its 
legal signification, means the transgression of a law. 
A man may be compelled to make reparation in dam- 
ages to the injured party, and be liable also to punish- 
ment for a breach of the public peace, in consequence 
of the same act; and may be said, in common parlance, 
to be twice punished for the same offense. Every citi- 
zen of the United States is also a citizen of a State or 
Territory. He may be said to owe allegiance to two 
sovereigns, and may be liable to punishment for an in- 
fraction of the laws of either. The same act may be an 
offense or transgression of the laws of both. Thus, an 
assault upon the marshal of the United States, and 
hindering him in the execution of legal process, is a high 
offense against the United States, for which the perpe- 
trator is liable to punishment; and the same act may 
be also a gross breach of the peace of the State, a riot, 
assault or a murder, and subject the same person to a 
punishment, under the State laws, for a misdemeanor 
or felony. That either or both may (if they see fit) 
punish such an offender cannot be doubted. Yet it 
cannot be truly averred that the offender has been 
twice punished for the same offense; but only that by 
one act he has committed two offenses, for each of 
which he is justly punishable. He could not plead the 
punishment by one in bar to a conviction by the 
other.”’ 

Chief Justice Taney, in the case of United States v. 
Almy, reported in the Quarterly: Law Journal for July, 
1859, at page 163, and referred to in Jetts oase, 18 Gratt. 
945, concludes his opinion as follows: “‘ In maintaining 
the power of the United States to pass this law, it is how- 
ever proper to say that as these letters with the money 
in them were stolen in Virginia, the party might un- 
doubtedly have been punished in the State tribunals, 
according to the laws of the State, without any refer- 
ence to the post-office or the act of Congress, because, 
from the nature of the government, the same act may 
be an offense against the laws of the United States and 
also of a State, and be punishable in both. This was 
considered and decided in the case of Fox v. State of 
Ohio, 5 Ohio U. 8. Rep. 410, and in the case of United 
States v. Peter Marigold, 9 id. 560; and his punish- 
ment in one sovereignty is no bar to his punishment 
in the other.” 
e{ln Ex parte Siebold, 100 U. S. 371-390, the petitioners 
were judges of election at different voting precincts in 
the city of Baltimore, at an election held in that city 
at which representatives in Congress were voted for, 
and which positions they held in pursuance of the 
statute of the State of Maryland. They were after- 
ward convicted in a Circuit Court of the United States 
for the district of Maryland for offenses alleged to have 
been committed by them, respectively, whilst acting 
as judges at suoh election. The petition was denied, 
the court, at page 389, saying: ‘‘ Another objection 
made is that if Congress can impose penalties for viola- 
tion of State laws, the officer will be made liable to 





double punishment for delinquency at the suit of the 
State and at the suit of the United States. But the 
answer to this is that each government punishes for 
violation of duty to itself only. Where a person owes 
a duty to two sovereigns, he is amenable to both for 
its performance, aud either may call him to account. 
Whether punishment inflicted by one can be pleaded 
in bar to a charge by the other for the same identical 
act need not now be decided, although consider- 
able discussion bearing upon the subject has taken 
place in this court, tending to the conclusion that such 
a plea cannot be sustained.” 

This was followed by a brief consideration of the 
cases to which we have referred, and their approval. 

In Cross v. North Carolina, 182 U. S. 131, the plain- 
tiffs in error were convicted, under section 1029 of the 
Code of North Carolina, of the forging of a promissory 
note, made payable to a national bank. A writ of error 
was sued out, upon the ground that the offense of 
which they were convicted was cognizable only in the 
courts of the United States. It is true that the court 
held that the crime charged in the indictment was not 
included in section 5418 of the United States Revised 
Statutes, but the court, speaking through Mr. Justice 
Harlan, said: ‘‘The argument iv behalf of the plain- 
tiffs in error fails to give effect to the established doc- 
trine that the same act or series of acts may constitute 
an offense equally against the United States and the 
State, subjecting the guilty party to punishment under 
the laws of each government. This doctrine is illus- 
trated in United States v. Marigold, 9 How. 560, 569; 
Fox v. Ohio, 5 id. 410, 488; Moore v. Illinois, 14 id. 13.” 

The cases cited, it will be observed, not only assert 
concurrent jurisdiction in certain oases, but answer 
the contention that the application of the rule would 
be a violation of the constitutional provision: ‘No 
person shall be subject for the same offense to. be 
twice put in jeopardy of life or limb.” 

The cases cited by the appellant ure not in conflict 
with the position taken in those we have referred to. 
They hold that it is within the constitutional power of 
Congress to confine to the courts of the United States 
jurisdiction of crimes arising under the laws of the 
United ‘States. Claflin v. Houseman, 93 U. S. 1380; The 
Moses Taylor, 4 Wall. 411. And that section 711 of the 
Revised Statutes of the United States vested exclusive 
jurisdiction in the courts of the United States to try 
all offenders against the laws of the United States. 
People v. Fonda, 62 Mich. 401; Commonwealth v. Fen- 
ton, 101 Mass. 204; Ex parte Dock Bridges, 2 Woods 
(U. S.), 428. 

But they do not decide that, if the act which consti- 
tutes an offense against the laws of the United States 
be also an offense against the laws of a State, that the 
State court is thereby deprived of the right to try the 
offender for his violation of the State law. 

Iudeed. it could not be so decided with reference to 
such acts as are declared to be crimes by title 70 of the 
Revised Statutes of the United States, and at the same 
time give any effect whatever to section 5328 of that 
title. 

In Dashing v. State, 78 Ind. 357, the court had under 
consideration the sections now before us, and it held 
that section 711, construed with section 5328, does not 
operate to divest the States of the right and jurisdic- 
tion to enact and enforce their own criminal laws, 
though the acts made criminal thereby might also be 
made criminal by the laws of the United States. 

The judgment of conviction should be affirmed. 


Van Brunt, P. J., and Fouuetrt, J., concur. 





Lawyer—Are you a single man? 
Witness—No, Sor; Oi am a twin. — Indianapolis 
Journal. 
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ELECTION BETS—RECOVERY FROM STAKE- 
HOLDER. } 


TEXAS COURT OF CIVIL APPEALS, NOVEMBER ,22, 1893. 


Lewy v. CRAWFORD. {4} «a 


A wager on the result of an election is illegal, null and void as 
between the parties; and the stakeholder, who is notified 
by one of the parties not to pay over the money to his adver- 
sary, after the result of the election has become known, but 
before an actual payment has been made, cannot defeat an 
action by such party for its recovery, since in such case 
there is a disaffirmance of the wagering contract before it 
has become executed. 


CTION by Charles K. Crawford against A. Lewy 
and another for the recovery of a sum of money. 
From a judgment of the District Court affirming the 
judgment of a justice of the peace iu plaintiff's favor, 
defendants appeal. 


Fleming, Camp & Camp and J. H. McLeary, for ap- 
pellants. 


W. W. Herron, for appellee. 


Fry, J. Appellee, as plaintiff, filed suit in the Jus- 
tice’s Court, on account for money had and received, 
amounting to $175, against appel'ant Lewy, who came 
in and moved the court to have L. P. Peck, the other 
appellant, made a party to the suit, which was done. 
Judgment was rendered in the Justice’s Court in favor 
of appellee for the amount of his claim, and the appel- 
lants appealed the case to the District Court, where a 
like judgment was rendered for appellee. ‘The facts, 
in briaf, are that appeliant Peck and appellee Craw- 
ford, on the Gay of the State and national election, 
1892, made a wager with each other on the pending 
election for governor, each one putting into the hands 
of appellant Lewy as stakeholder the sum of $170. 
Appellee on the same day made another bet for $5 on 
the gubernatorial election, and this money, with that 
of his competitor, was also put into Lewy’s hands as 
stakeholder. That appellee bet appellant Peck and the 
other person the $175 that J. S. Hogg would be elected 
governor by ten thousand majority — whether over 
George Clark or the field is left in doubt. A few days 
after the election, appellee notified stakeholder Lewy 
not to pay his $175 over to Peck, but to give it back to 
him. That Lewy declined to do this,and had never 
paid the money over to any one, but still bad it. The 
terms of the bet, or who was winner or loser, can cut 
no figure in the decision of this case. The whole tran- 
saction was clearly against public policy, and in open 
violation of one of the penal statutes of Texas. In 
every State and government wherever the right of suf- 
frage has been retained by the people the deleterious 
and degrading effect of any species of gambling upon 
the result of a popular election has been recognized 
aud unqualifiedly condemned. More especially is this 
true in a government like ours, where the stability and 
efficacy of the government rests upon the purity of the 
ballot-box, and where every thing that tends in the 
slightest to degrade the individual voter or to taint by 
bribery or corrupt influences the verdict of the masses 
of the people is a blow ut popular government. ‘The 
very theory of a popular form of government resting 
on the unpurchased will of the majority, is that the 
person elected to office is chosen by the free will of a 
majority of voters free to pass upon the qualification 
of the respective candidates, and free to act unin- 
fluenced by bribes or sinister motives. This may be 
simply theory, but, unless this theoretical conception 
of popular elections is practically put into operation, so 
far as the vices, imperfections and errors of mankind 
will permit, popular institutions must and will become 
a failure. The curruption of any one voter is a direct 





menace to the perpstuity of popular government. 
Legislators and courts in England and America have 
at all times frowned down and denounced by statutes 
and decisions the staking of uny sum upon the result 
of an election. Whenever it is done, with him who 
has his money at stake, the question becomes one, not 
of the welfare and good of the government, nor one of 
the fitness of the individual candidates for office, but 
it is a question of gain and “filthy lucre,”’ and in pro- 
portion to the size of the bet he becomes reudy to in- 
fluence others in improper ways to assist bim in bis 
unlawful enterprise. If Chief Justice Kent of New 
York looked with disfavor on the debauching of eleo- 
tions by gambling on them, eighty years ago, when the 
right of suffrage was restricted, and the voting popu- 
lation consisted of a few hundred thousand, scattered 
over a vast territory, much more may it be reprehended 
and feared when the right of suffrage is unrestricted, 
and the voting population will exceed twelve milllons. 
But no homily on this subject is necessary, for by the 
common concensus of civilized humanity the practice 
of betting on elections is condemned, and in most in- 
stances severely punished, by statute. 

A gaming contract being illegal and void, courts 
have invariably refused to interfere between the par- 
ties to the wager, who, being in pari delicto, cannot in- 
voke the aid of the courts in carrying out their con- 
tracts. The question bowever presented to this court 
is not whether it will enforce or affirm agambling con- 
tract, but whether it will permit one of the parties to 
disaffirm it. We have investigated a large number of 
American cases, and in nearly all of them the rule is 
laid down that, as long as the money is in the hands of 
a stakeholder, either party has aright to demand his 
part of the money, and, if refused, can maintain an 
action at law, whether demand is made on the stake- 
holder before or after the happening of the contingency 
upon which the wager is suspended. This is the Eng- 
lish rule, and is fortified by age, and hallowed by prece- 
dent. So far as our own courts are concerned, it isa 
case of first impression, as neither the direct question 
nor one similar to it has ever been presented for adju- 
dication in this State. This being true, it may be in- 
teresting, if nut profitable, to review some of the cases 
on the subject, which have come under our attention, 
and the number of adjudications elsewhere point to 
the conclusion that the evil aimed at is widespread and 
deep-seated among the American people. One of the 
earliest cases to which we have had access, and one 
which has been very widely and favorably cited, is the 
case of Vischer v. Yates, 11 Johns. 28. The opinion in 
this case was rendered by Chief Justice Kent, the 
great commentator on American law, and in a fine re- 
view of English decisions he lays down the broad rule, 
since followed by most courts, that courts must frown 
down in every legitimate manner any unholy tamper- 
ing with or corruption of the ballot; that bets on elec- 
tion are illegal and void, and that courts will lend their 
aid in disaffirming such contracts, and will hold the 
stakeholder responsible, when notice is given by a 
party to a wager that he desires to withdraw his 
money. This learned judge struck the keynote that 
bas in most American courts given tone to decisions on 
the subject. We quote from Chief Justice Kent in the 
opinion referred to: ‘* The stakeholder ought not to be 
permitted to hold the money in defiance of both par 
ties. There would be no equity in such a defense, and, 
if the plaintiff cannot recover back the deposit in this 
case, the winner cannot recover it; for that would be 
compelling the exeoution of an illegal contract as if it 
were legal, and would at once prostrate the law that 
declares such contracts illegal. The English rule is the 
true rule on this subject. On the disaffirmance of the 
illegal and void contract, and before it has been carried 
into effect, and while the money remains in the hands 
of the stakeholder, each party ought to be allowed to 





THE ALBANY LAW JOURNAL. 9 














withdraw his own deposit. The court will then be 
dealing equitably with the case. It will be answering 
the policy and putting a stop to the contract before it 
is perfected. * * * The courts have gone quite far 
enough when they have refused to help either party, as 
against the other, in respect to these illegal contracts.” 
It is true that this decision was overruled by the “ Court 
for the Correction of Errors,” the decision being ren- 
dered by adivided ovurt,and nocourt of any respectabil- 
ity, except perhaps that of California, has ever followed 
in the noisome wake of the decision of Senator Sanford, 
the mouthpiece of the New York court. On the other 
hand, the decision has been time and again repudiated, 
and the very doctrine held by Judge Kent was after- 
ward approved by the New York Court of Appeals. 
Storey v. Brennan, 15 N.Y. 524. Senator Sanford makes 
his decision turn on the question of the happening of 
the contingency concerning which the wager is laid. 
We quote from his opinion as follows: ‘In contracts 
of bazard the condition of the parties, after the uncer- 
tain event has happened, is extremely different from 
their situation before. Before the event has happened, 
and while it is uncertain who will be the winner or the 
loser, neither is much injured, and perhaps not at all, 
by declaring the contract void. The parties are treated 
alike; neither of them can complain; and if it is neces- 
sary for the public good that the contract should not 
proceed further, the decision is made without any sac- 
rifice of justice between the parties. Not so if the 
hazard has ceased, and the wager has been lost or won, 
according to contract. A very different relation be- 
tween the parties then takes place. If the losing party 
may vacute his contract, after the event has happened 
and is known, he is allowed to practice fraud upon the 
adverse party. To allow the loser to retract his con- 
tract because he is the loser would give sanction to the 
grossest perfidy and injustice. If this party wins he 
profits by the contract, and takes the fruit of it; if he 
loses he abjures the contract and exonerates himself 
from its obligation. If he wins he holds the wager by 
the laws of honor; if he loses he refuses payment, or 
reclaims the wager, if paid by the laws of the land. 
According to the result he avails himself either of the 
laws of honor or of the laws of the land. While the 
event is uncertain and unknown, he stands upon the 
laws of honor. When it has happened, and is against 
him, he retires to the laws of the land. While he con- 
tracts upon the basis of hazard, he incurs no risk. 
While he is himself wrapped in impenetrable armor, he 
contends with a naked adversary. When he talks of 
contingency and bazard he means certainty. When he 
promises, he deceives; and while he pledges his faith, 
he betrays. It is only the loser who repents. How- 
ever bitter and sincere his repentunce may be, it is not 
that he has offended against public policy, but that he 
has lost his money. Tv prove the sincerity of his re- 
pentance, and as an atonement of his sin against pub- 
lic policy he proposes to cheat his adversary, and take 
back his own money after it has been lost.” Weare 
unable to see the cogency of this rule. It is not the 
business of courts to determine at what point in the 
proceeding a man must repent, for repentance has 
nothing to do with the solution of the question. Doubt- 
less repentance after losing a bet is like unto that 
which follows a drunken debauch, shortlived, and the 
offspring of a disordered liver or depleted pocket; but 
the senator never apprehended the great truth put by 
Judge Kent that it was not a question of sorrow and 
repentance, but one of disaffirming and destroying a 
contract made in violation of law and morals. Neither 
does his rule work harm to any one, but it leaves the 
parties exactly where they were when the violation of 
the law was initiated, and no one in law or morals bas 
been defrauded of any thing. In Ball v. Gilbert, 12 
Mete. (Mass.) 397, the case of Vischer v. Yates is ap- 
proved, and the following language is employed: ‘‘ We 





think the money deposited by each{party was a simple, 
naked,deposit, respecting which the agreement to pay 
it over to one, according to the result of the pending 
presidential election, and not executed by actual pay- 
ment, was wholly inoperative and void; and then by 
implication of law the money was so deposited to the 
use of the depositors respectively; and that an action 
for mouey had and received would lie for each party 
for the amount so deposited by him.”’ In the case of 
Stacyjv. Foss, 19 Me. 335, it is held: ‘‘ When, money is 
once paid over to winner it cannot be recovered from 
stakeholder or winner; but when the money has not 
been paid over by the stakeholder, although it has been 
lost by the happening of the event, upon notice and 
demand, the stakeholder is liable to the loser for the 
amount by him deposited.”” This opinion sustains the 
opinion of Vischer v. Yates, delivered by the New 
York Supreme Court, and condemns the opinion of 
Senator Sanford, and says: ‘‘lt best comports with 
public policy to arrest the illegal proceeding before it 
is consummated, and, in our judgment, the opinion of 
the Supreme Court is better sustained upon principle 
and authority than that of the Court of Errors.”” Ina 
South Carolina case—Bledsve v. Thompson, 57 Am. 
Dec. 777—the same doctrine is enunciated. In Tennes- 
see it was held‘that if the stakeholder paid over the 
money without notice and demand by the loser, he 
would not be responsible, but otherwise if the notice 
was given. In McAllister v. Hoffman, a Pennsylvania 
case (16 Am. Dec. 556), a case of betting on an election, 
it was held that money paid over to the winner, after 
notice, is recoverable, and the case of Vischer v. Yates 
is cited and approved. In the case of Shackleford v. 
Ward, 3 Ala. 37, it was said: “Notice to stakeholder 
to hold money arrests it, and he may not afterward pay 
over the money to either, whatever the determination 
of the event upon which depends the wager. In Jeff- 
rey v. Ficklin, 3 Ark. 227, it is said: ‘The rule is that 
if the contract be executed, and both parties in pari de- 
licto, neither of them can recover from the other the 
moneys sv paid; but, if the contract continues, and the 
party is desirous of rescinding it, he may do so, and re- 
cover back the deposit. And this distinction is made: 
that where the action is an affirmance of an illegal con- 
tract for the performance of an engagement malum in 
se, it can in no case be maintained; but where the ac- 
tion is in disaffirmance of such a contract, and, instead 
of endeavoring to enforce it, presumes it to be void, 
and seeks to prevent the defendant from retaining the 
benefit whick is derived from an unlawful act, then it 
is consonant with the spirit and policy of the law that 
he should recover.” In Alford v. Burke, 21 Ga. 46, the 
court says: ‘“‘ It may be considered now as well-estab- 
lished law that a party to an illegal or immoral or 
criminal contract may recover back from a stakeholder 
a deposit in his hands.’’ ‘lhe case of Vischer v. Yates 
is approvingly, cited. In Reynolds v. McKinney, 4 
Kans. 94, it is said: ‘‘ Betting on elections is utterly 
prohibited by the laws of this State. It follows that 
all money placed in the hands of stakeholders is to be 
regarded as placed or deposited in their hands without 
consideration, to be repaid on demand to the person 
who deposited the same, or attached by any person 
having a valid claim, and showing cause of attachment 
against the depositor.’’ In Hardy v. Hunt, 11 Cal. 343, 
after citing and approving Vischer v. Yates, it is held: 
“There can be no doubt that the wager was illegal and 
void as against public policy; the direct effect of such 
wagers being to affect the purity of elections. This 
has been often—indeed, we believe, universally—held 
whenever the question has arisen. If this suit had 
been to recover a wager of this surt the action could 
not be maintained. But this is not the question. The 
party depositing the money for this illegal purpose may 
retract the illegal act. The money is not forfeited for 
the benefit of the stakeholder."’ It would seem this 
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opinion was afterward qualified by the Supreme Court 
of California. There are many other cases on this 
same subject, but we have quoted sufficient to show 
the general trend of the American decisions. 

We hold that the wager made between appellee Craw- 
ford and appellant Peck was illegal, and ab initio null 
and void, and the stakeholder occupies the same posi- 
tion toward them that he would have done had they 
voluntarily left their mouey in his hands without any 
stipulations; and, being a bailee, he is responsible to 
each of the depositers for the amount of his deposit. 
We are not assisting in executing an illegal contract; 
weignoreit; we treat it as though it did net and could 
not exist. Our decision will not recoguize the exist- 
ence of the contract, but says there was no contract. 
We cannot permit astakeholder to defend successfully 
against a man who wishes to annul an illegal contract, 
and is seeking to recover his deposit, and who would 
defeat his claim by setting up as a defense the illegal 
and void contract. He has no equity against the ap- 
pellee, whose money he is holding. He cannot set 
himself up to decide that a party cannot retire from a 
contract which the courts would not enforce. Appel- 
lee does not rely on the illegal contract to establish his 
right to the moneys, but he says that appellant Lewy 
has his money on deposit, and he wants it. He gave 
notice in time to stop it in the hands of the bailee. He 
seeks to regain it, and he is entitled to it. It is the 
policy of courts, as hereinbefore indicated,.to pursue 
that course that will discountenance gambling on elec- 
tions, and have a tendency to check it; and when it is 
known that the loser can, at any time before the money 
is paid over, reclaim it from the stakeholder, it will 
have a discouraging effect on those who have the desire 
to stake their money on the result of popular elections. 
We are of the opinion that there was no error in the 
judgment of the lower court, and it is affirmed. 


—~——_— 
WITH INTENT TO RAPE — EVI- 
DENCE—INSTRUCTIONS. 


TEXAS COURT OF CRIMINAL APPEALS, OCT. 25, 1893. 


ASSAULT 


SHIELDS V. STATE. 


In a prosecution for assault with intent to rape, evidence of 
the general reputation of prosecutrix for unchastity is ad- 
missible. 

In a prosecution for assault with intent to rape it is error to 
fail to instruct as to the degree of force which must have 
been intended by defendant in order to constitute the 
crime. 

In a prosecution for assault with intent to rape, where the evi- 
dence makes an issue as to whether defendant intended to 
use force, it is error not to submit to the jury the law of 
aggravated assault and battery. 

Smxins, J., dissenting. 


Ed. Haltom, for appellant. 


R. L. Henry, Assistant Attorney-General, for the 
State. 


Hort, P. J. Conviction for assault with intent to 
rape. The prosecutrix testified as follows: ‘‘ My name 
is Josephine Taylor. Iam married, and was married 
on and before October 7, 1889. I then had four chil- 
dren. The oldest was seven years old. I live now, 
and did in October, 1889, in Bexar county, in what is 
called the ‘ Posites Settlement.’ The neighborhood is 
tulerably thickly settled. My nearest neighbor is a 
half or three-quarters of a mile. Myself and children 
were at home on the night of October 7, 1889. I know 
the defendant, Dick Shields. [Identifies him.] On the 
night of Oetober 7, 1889, I saw the defendant at my 
house. The first I saw of him he was standing in my 
front door. [ was in my house in bed, and heard some 





one push the door, and I said, ‘Who is there?’ This 
was late in the night; and [I had a chair against the 
door. As [heard some one push the door, I said: 
‘Who's there? Is that you, Dick?’ He said, ‘Good 
evening.’ I said, ‘Is that you, Dick?* He said, ‘Is 
Joe got any cartridges 44?’ I said, ‘No; whatare you 
here for?’ He said, ‘Joe sent me here.” Joe is my 
husband. I said, ‘ What is the matter with Joe?’ He 
did not give me any answer till I spoke the third time. 
He sank down on the bed, and said, ‘He [Joe] can’t 
get home to-night.’ Joe had gone to San Antonio, 
and was on the road. [don’t know all who went on 
the road with Joe, but Dick Shields started out with 
him. Yes, sir; defendant sank down on the bed, and 
when he said there was nothing the matter with my 
husband [ was excited, and knew he was there for no 
good purpose. I struck at him with my right hand, 
and he caught it and held it tight, and it made my 
hand ache. He said: ‘I have come to-night to see you. 
I have always loved you. I spoke to you every time, 
and you do not speak to me.’ He said: ‘I come to tell 
you how much I love you, and come to have a good 
time.’ I told him to leave my house. He had taken 
out a flask of some kind, and said: ‘ Josie, I want you 
to drink with me; forgive me.’ I said [ would not. 
He said, * Josie, kiss me, then.’ I told him I would 
not, and told him to get out. He said, ‘I am a good 
mind to kill you, rather than have you tell your hus- 
band.” When he told me how much he loved me, and 
wanted me to kiss him, I told him to go home to his 
own wife. Hesaid: ‘Josie, my wife has fooled me; 
that baby is not mine.’ He said, * Josie, kiss me.’ I 
said I would not, and he said he would make me kiss 
him. He put his hand on my thigh and hia right knee 
on the bed. I asked him what he meant. He said, ‘I 
am going to sleep with you here.’ I said, ‘No,’ and I 
raised up on the pillow, and he grabbed at me, and 
said, ‘I will make you kiss me.’ He grabbed a piece 
out of my dress here [indicating], and it hung down. 
I knocked his hand off, and he said: ‘I will make you 
kiss me. You will not forgive me. You will not prom- 
ise not to tell Joe.” He then rushed at me, and grab- 
bed me with both hands. I pushed him, and he was 
drunk enough to stagger. I had only a gown, and 
picked up a wrapper off the little girl’s bed, and run 
into the side room of the house. I heard his footsteps 
following me. I opened the room door and run out on 
the gallery. 1 heard him coming out there, and I 
thought it would not do to leave the bouse. [ then ran 
back in the house at the same door he came in at. I 
run against the chair at the door that he moved when 
he pushed it open, and he heard me, and come in there. 
There were some few cvals on the fireplace, and I 
threw some kindling on it to makea light. It was a lit- 
tle dark in the room, not enough light to see clearly. 
When he first come in the door he struck a match, and 
when the matob burned he blew it out again. When 
he came back in the room again I said, ‘Dick, do uot 
put your hands on me again orI shall hurt you.’ He 
picked up a chair and turned it down and sat on it. 1 
said, ‘ Leave, Dick.’ He said he would when I prom- 
ised not to tell Joe. Then my little girl raised up and 
looked at him. When he walked to the door my little 
girl raised up and looked at him. He said: ‘ Look at 
these children. If you tell Joe, I will kill him, and 
leave these children fatherless. I am under one bond 
for killing a man, and if you tell him I will kill him 
before your eyes.’ He did not leave then, but left 
when he got ready. He made no further assault on me. 
When [ run out on the gallery I did not cry out or 
scream, because I was skeered. There are two doors 
on the gallery. When I went into the side room [ left 
the house by a door there, and came back in at the 
door the defendant entered. 1 wasafraid, and did not 
ery out. The defendant had a pistol. I was afraid he 
would shoot me. He had it in his hand. I did not see 
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it when I was running from him. I saw it when he 


first came in. I have known the defendant about ten 
years; maybe alittle more. He lives in my neighbor- 
hood. The defendant there [pointing] is the man. The 
next morning I saw defendant again. He came to my 
house and asked for fire. I told him I had no fire for 
him. He went right in the house and lit his cigarette. 
When he got out he asked me if I had made up my 
mind not to tell Joe. [ said 1 had not made up my 
mind to any thing. The next night I saw the defend- 
ant again at my house. He came there to the fence 
and hollered. I spoke to my husband, and said: 
*That’s Dick. He said he was coming to kill you.’ My 
husband had returned home about one o'clock in the 
day after Dick had left there in the morning. I told 
my husband all about it. When Dick was hollering 
out there at the fence, I said: ‘Don’t go out there. 
That is Dick. He said he was going to kill you.’ He 
then told Dick to leave. This was about eight or nine 
o'clock at night. Defendant came up on the gallery, 
and kept on hollering: ‘Joe! Joe! oh, Joe!’ Then he 
came inside the fence, and up on the gallery. Joesaid, 
‘What do you want?’ He said, ‘I want to apologize 
Joe went to the door, and opened it just a little bit. I 
went to my husband and saw Dick standing with one 
foot on the gallery. He had his right band in his coat 
pocket. Dick said, ‘ Jue, I have come to tell you some- 
thing.’ I told Joe to tell him he would see him in the 
morning. He told him, and he went away. About a 
week after, I made the complaint upon which defend- 
ant wasarrested. [ did not make the complaint sooner, 
because me and my little girl were sick from being ex- 
posed from being run around in my night-clothes. 
This all occurred in Bexar county, Texas. When de- 
fendant was at the bed he had his hand on my thigh, 
and pressed me until it hurt me. It was not light 
enough for me to see whether his person was exposed 
or not. Question. What effort did he make, if any? 
Answer. He caught me, and was going to kiss me. I 
got away from him, and he said he was going to make 
me kiss him, and was going to sleep with me.’’ 

Upon the trial the appellant proposed to prove by 
sevcral witnesses that the prosecutrix’s general reputa- 
tion for chastity was bad. On objection by the State, 
the proposed proof was rejected by the court. This 
waserror. If such was the character of the prosecu- 
trix, the presumption is that appellant was aware of 
it. Horback v. State, 43 Tex. 242. What purpose could 
such proof subserve? Explain the conduct of appel- 
lant toward the presecutrix. Men take liberties with 
fallen women, without intending a rape, while they 
would not with chaste ladies. 

The court omitted to define to the jury what degree 
of force must be intended by the accused to constitute 
an assault with intent to ravish. The omission was 
excepted to at the propertime. Was this required in 
this character of case? In rape it is. In assaults to 
rape, why not? Rape is the carnal knowledge of a 
woman without her consent, obtained by force. (Nei- 
ther threats nor fraud are in this case.) What char- 
acter of force? Such as might reasonably be supposed 
sufficient to overcome resistance, taking into conside- 
ration the relative strength of the parties and other 
circumstances of the case. Inan assault to rape, to be 
guilty, the accused must make an assault upon the 
woman. The assault must be accompanied with the 
specific intention to rape; with the specific intention 
to have carnal knowledge of the woman; to have car- 
nal knowledge of the woman without her consent; to 
have carnal knowledge of the woman by force; to have 
carnal knowledge of the woman without her consent, 
and by the use of such force as is sufficient to over- 
come such resistance as the woman should make. We 
cannot conceive it possible for a man to assault a 
woman with intent to ravish her without intending to 
do (to accomplish his purpose) all that which the law 








requires to be done to constitute rape. ‘This proposi- 


tion, we think, is evident. 

How stand the authorities? In Rex v. Lloyd, 7 Car- 
& P. 318, Patteson, J., in summing up, said: ‘‘ lu order 
to find the prisoner guilty of an assault with intent to 
commit rape, you must be satisfied that the prisoner, 
when he laid hold of the prosecutrix, not only desired 
to gratify his passions upon her person, but that he in- 
tended to do so at all events, and notwithstanding any 
resistance on her part.” See also Reg. v. Wright, 4 
Fost. & F. 967. Henry, J., in State v. Preistly, says: 
‘* It must appear from the evidence that the defend- 
ant’s intention was, if it became necessary, to force 
compliance with his desires at all eventa, and regard- 
less of any resistance made by his victim.’ Citing in 
support of his position Com. v. Merrill, 14 Gray, 415; 
Reynolds y. People, 41 How. Pr. 179; Joice v. State, 53 
Ga. 50; State v. Burgdorf, 53 Mo. 65; and we will add 
Maboney v. People, 43 Mich. 39; State v. Hagerman, 
47 Iowa, 151; Taylor v. State, 50 Ga. 79. In this State 
the same rule is announced. Brown v. State, 27 Tex. 
App. 330. 

Appellant excepted to the charge, because it did not 
submit to the jury the law of aggravated assault and 
battery. While the conduct of appellant was repre- 
hensible in the extreme, and the violent and indecent 
familiarity with the person of the prosecutrix against 
her will may or may not have been for the purpose of 
having carnal knowledge of her without her consent, 
and at all events, whether resisted or uot, whether he 
intended to so accomplish his purpose, being an issue 
in the case (made so by the evidence), it was the duty 
of the court to submit this issue to the jury by proper 
instructions. See Pefferling v. State, 40 Tex. 486, in 
which the facts are much stronger against the accused 
than they are in this case. 

For the reasons indicated the judgment is reversed, 
and the cause remanded. 


—_—_>—_————— 


PROMISE BY ONE PERSON FOR THE BENE- 
FIT OF ANOTHER. 


YORK COURT OF COMMON PLEAS, GENERAL 
TERM, DECEMBER, 1893. 


NEW 


R1ORDAN V. First PRESBYTERIAN CHURCH. 

A promise by one person for the benefit of another will sustain 
an action by that other; and this although the debt which 
the one promised to pay be not then in existence, and al- 
though at the time of the promise the beneficiary be not 
identified, and although the person claiming the benefit of 
the promise did not know of it when his claim agaiust the 
promisee accrued. 

The rule is applicable as well to a specialty as to a simple con- 
tract. 


PPEAL from a judgment of the General Term of 
the City Court affirming judgment on verdict. 
For services rendered to Anu Wilson in her illness, 
the plaintiff sues upon the subjoined covenant in an 
agreement between said Wilson and defendant, of 
which the consideration expressed is the conveyance 
by Wilson to defendant of a parcel of land in the city 
of New York: ‘Fourth. The said the First Presby- 
terian Church of Tremont, New York city, will pay 
and discharge any and all charges and expenses for 
medical attendance and advice, or other necessary at- 
tendance in case of illness, and the funeral charges and 
expenses of the said Ann Wilson, which shall include 
the purchase of a grave in Woodlawn Cemetery, and 
the erection of a monumental headstone. The session 
of the said church shall have full and entire charge of 
the said funeral.” 


Ernest Hall, for appellant. 
Edgar J. Nathan, for respondent. 
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Pryor, J. For a valid consideration, the defend- 
ant covenanted with Aun Wilson to “pay and dis- 
charge any and all charges and expenses for necessary 
attendance in case of illness.’”” Upon allegation and 
proof of necessary service rendered to Ann Wilson in 
her illness, the plaintiff has recovered a judgment 
against the defendant, and the question is, whether 
the defendant's covenant with Ann Wilson so inured 
to the benefit of the plaintiff as to support an action 
by her against the defendant. 

Lawrence v. Fox, 20 N. Y. 268, decided in 1859, is 
commonly cited to the proposition that a promise by 
one for the benefit of another, will sustain an action 
by that other; but so long before as 1806 the point was 
expressly ruled in Schermerhorn v. Vanderheyden, 1 
Johns. 139, was reaffirmed in Barker v. Bucklin, 2 
Den. 45, and was recognized and approved by repeated 
adjudications. D. & H. Canal Co. v. Westchester Bank, 
4 Den. 97; Hale v. Boardman, 27 Barb. 85; Judson v. 
Gray, 17 How. 296; Tinerasson v. McSpedon, 2 Hilt. 3. 
Since Lawrence v. Fox the principle has been applied 
by the courts of New York in a multitude of cases, 
and it must now be regarded as fundamental in the 
jurisprudence of the State. Barlow v. Myers, 64 N.Y. 
41, 44. Indeed it is the prevalent law of the Union. 
Hendrick v. Lindsay, 93 U. S. 143, 149, and cases col- 
lected in anote to Schermerhorn v. Vanderheyden, 3 
Am. Dec. 305, 306. Whatever of technical doubt or 
difficulty may have hindered its acceptance by the 
courts has been dissipated by the provision of the 
codes authorizing an action by the real party in inter- 
est. Pom. Rem., $ 139. 

The fact that the promise is evidenced by a specialty 
instead of a simple contract, is ineffectual to render it 
unavailable to one not a party or privy. Coster v. 
Mayor, 43 N. Y. 399. 

Accepting the rule, then, as inveterate and unim- 
peachable, the point for adjudication is, whether the 
case be within its operation? 

We are not unmindful of the admonition by the 
Court of Appeals against any extension of the principle 
beyond the scope of its legitimate application. Wheat 
v. Rice, 97 N. Y. 302; Lorillard v. Clyde, 122 id. 498; 
Duruherr v. Rau, 135 id. 219. But it is clear to dem- 
onstration that the conditions essential to the opera- 
tion of the rule as prescribed in Lawrence v. Fox, are 
present in the case at bar; namely, a liability of Ann 
Wilson to the plaintiff, and a promise by the defend- 
ant, on a sufficient consideration, to discharge that 
liability. 

True, in Lawrence v. Fox the debt of the third per- 
son tothe plaintiff, which the defendant promised that 
person to pay to the plaintiff, was then in existence 
aud ascertained, whereas here the claim of Sara 
Riordan against Ann Wilson accrued after defendant's 
promise. But that this diversity is ineffectual to 
avoid the application of the rule, is settled by the 
Court of Appeals. Coster v. Mayor, 43 N. Y. 399, 411; 
Little v. Bank, 85 id. 258. 

True, also, that in Lawrence v. Fox the beneficiary 
of defendant’s promise was identified and named; 
whereas here, when the defendant engaged to pay for 
attendance upon Ann Wilson, the defendant was not 
apprised that Sara Riordan would render that service. 
But this circumstance, too, is immaterial. Cases 
supra; Arnold v. Nichols, 64 N. Y. 117; Melvain v. 
Tomes, 14 Hun, 31; Kingsbury v. Earle, 27 id. 141; 
Spingarn v. Rosenfeld, 54 N. Y. State Rep. 128, 129. 

True, again, that wheu plaintiff rendered the services 
to Ann Wilson she was not aware of defeudant’s prom- 
ise to pay for them; but “such promise is to be deemed 
made toa third party, if adopted by him, though he 
was not cognizant of it when made.” 1 Pars. Cont. 
468, and citations passim. 

Still, to maintain this action on defendant’s promise 
to Ann Wilson, it is indispensable that the promise 





appear to be made for the plaintiff's benefit. Garnsey 


v. Rodgers, ‘47 N. Y. 233, 240; Beveridge v. Railroad 
Co., 112 id. 2. That such is its intent is apparent upon 
its terms. In full, the engagement is to “ pay and dis- 
charge any and all charges and expenses for medical 
attendance and advice, or other necessary attendance 
in case of illness, and the funeral charges and expenses 
of the said Ann Wilson, which shall include the pur- 
chase of a grave in Woodlawn Cemetery and the erec- 
tion of a monumental headstone.”’ ‘The provision for 
funeral expenses and monument demonstrates that the 
stipulated payments were not to be made to Ann Wil- 
son, and so the inevitable inference is that the defend- 
ant engaged to pay the person rendering the services 
for which the defendant assumed the responsibility. 
The circumstances of the case confirm the conclusion. 
The consideration of the defendant’s promise was the 
transfer of all Ann Wilson’s property—‘‘ of all the as- 
sets to which creditors had the right to look for pay- 
ment of their claims, and hence the promise of the de- 
fendant to pay such claims must be deemed tu have 
been made for their benefit.” Arnold v. Nichols, 64 
N. Y. 116, 119. In fact, the defendant did pay the 
physiciansfor their attendance on Ann Wilson and the 
undertaker for the expenses of her funeral—did dis- 
charge to her creditors all the claims for which defend- 
ant assumed liability, except the demand of plaintiff, 
and that demand the defendant’s treasurer attempted 
to compromise. Indeed, the evidence authorizes the 
inference that the defendant recognized its liability to 
plaintiff upon its promise to pay Ann Wilson, but 
denied that the plaintiff had rendered the stipulated 
service. 

That plaintiff rendered the service—necessary at- 
tendance in illness—is abundantly apparent in the evi- 
dence. The defendant insists that Ann Wilson was 
affected only by the infirmities of old age; but the in- 
firmities incident to her period of life—eighty-seven to 
ninety-one years—and with which in fact she was 
afflicted to the extremity of utter prostration and help- 
less debility, constitute illness in any and every sense 
of the term. ‘They were infirmities of which she died. 

Again, defendant objects that the plaintiff is allowed 
compensation for the attendance of members of her 
family upon Ann Wilson. If such were the fact the 
judgment would not be invalidated, for services to 
Ann Wilson on behalf of the plaintiff by members of 
her family, for which they made no charge, in legal 
effect were services by the plaintiff, and for them she 
was entitled to remaneration. But the learned trial 
judge explicitly admonished the jury to exclude them 
from consideration, and we are to intend that the in- 
structions of the court were not disregarded. 

The exception to evidence upon which appellant 
relies is, that the plaintiff was permitted to testify to 
personal communications and transactions with Ann 
Wilson. The Code, section 829, precludes testimony 
by a party to transactions or communications with a 
deceased person, against a person deriving his title or 
interest from, through or under such deceased person. 
It is obvious, at once, that in this action, the defend- 
ant does not sustain the relation to Ann Wilson which 
the Code prescribes as indispensable to the rejection of 
plaintiff's testimony. Indeed with characteristic can- 
dor the learned counsel for the appellant concedes that 
the case is not within the letter of the statute, but con- 
tends that it is within its spirit. This is not enough. 
To make the evidence incompetent, it must appear to 
be within the terms of the prohibition. Lobdell v. 
Lobdell, 36 N. Y. 327, 384; Severy v. Nat. State Bank 
of Troy, 18 Hun, 228. 

We have accorded all possible consideration to the 
elaborate argument of counsel for the appellant, and 
our conviction still is that the judgment is correct. 

Judgment affirmed, with costs. 

Day, C. J., and BisoHorr, J., concur. 
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CHILD'S DEATH—NEGLIGENCE OF MOTHER 
—WHAT CONSTITUTES. 
MASSACHUSETTS SUPREME JUDICIAL COURT, OCT. 
20, 1893. 

GRANT V. City oF FITCHBURG. 

Where the mother of a child twenty months old permits him, 
while in her custody, to wander from the yard gate into a 
public street, unattended, for fifteen minutes, during which 
time he falls into a catch-basin, and is killed, she is guilty 
of such negligence as will preclude a recovery against the 
city for his death by the administrator of his estate, in the 
absence of evidence justifying or excusing her failure to 
look after him after she saw him at the gate. 


CTION by Elmer E. Grant, administrator of the 
estate of Harry L. Grant, deceased, against the 
city of Fitchburg, to recover for the death of plain- 
tiff's intestate, caused by defendant’s negligence in 
leaving an opening in a catch-basin in its streets un- 
protected, whereby deceased, a child twenty months 
old, fell into it. There was « verdict directed by the 
court in favor of defendant and plaintiff excepted. ¥ 


C. F. Baker and Herbert Parker, for plaintiff. 
Edward P. Pierce, for defendant. 


KNOWLTON, J. In this case we have no occasion to 
consider whether there was evidence of negligence on 
the part of the defendant, for we are of opinion that 
there was no evidence that the plaintiff's intestate was 
in the exercise of due care. He was a child twenty 
months old, and was incapable of exercising care for 
himself. It was the duty therefore of his mother, in 
whose custody he was, to care for him, and if his 
death is imputable to her negligence the plaintiff can- 
not recover. He was last seen by her, before his 
death, at the open gateway of the dooryard at the 
boundary of the public street. He had been playing 
about there, and once before on the same afternoon 
had been alone to the house of a neighbor, which was 
the third house from his home, on the same street; and 
his mother had been obliged to go and find him, and 
bring him back. When she saw him at the gate, she 
was sitting, talking with anotber woman, on the steps 
at the rear of the house; and she gave no further at- 
tention to him, and took no measures to ascertain 
where he was for a quarter of an hour or more. In the 
meantime he had been out on the street unattended, 
and had been playing with other children, and in some 
way, no witness knew when or how, had got through 
the hole in the curbstone into the catch-basin. His 
absence from home, unattended, on the public street, 
was prima fucie evidence of negligence on the part of 
his mother, and there was no evidence in the case 
which tends to show a justification or excuse for her 
failure to look after him for fifteen minutes after she 
saw him at the gate. In this last respect the case dif- 
fers from Slattery v. O'Connell, 153 Mass. 94, and 
Creed v. Kendall, 156 id. 291. The doctrines stated in 
Gibbons v. Williams, 135 id. 343, are applicable to the 
facts of this case, and are decisive of it. Wright v. 
Railroad Co., 4 Allen, 283; Callahan v. Bean, 9 id. 401. 

Exceptions overruled. . 


dieeciarsitiam 
CRIMINAL LA W~—INSTRUCTIONS—REASON- 
ABLE DOUBT. 


MICHIGAN SUPREME COURT, NOV. 10, 1893. 


PEOPLE Vv. CurTIS. 


In a criminal case the court charged the jury that “this man 
is presumed to be innocent until he is‘proven guilty. There 








is about him that presumption, and it attaches to the entire 
case. The burden is on the people to prove his guilt be- 
yond a reasonable doubt, * * * and all of the jury 
must be satisfied beyond a reasonable doubt in order to 
convict.” Held, to be all the law requires, and the refusal 
of a further instruction on the same subject was proper. 


N the Circuit Court of Ionia county, John Curtis 
was convicted of robbery, and brings error. 


Foote & Dooling, for appellant. 


A. A. Ellis, Attorney-General, and R. A. Hawley, 
Prosecuting Attorney, for the People. 


GRANT, J. The only error alleged is that the court 
refused to give the following request on behalf of the 
respondent: ‘‘The jury are instructed that in their 
deliberating, if any one or more of their number, after 
deliberating with their fellow-jurymen, retains a rea- 
sonable doubt as to defendant's guilt, the jury should 
not find him guilty.”” Upon this point the court in- 
structed the jury as follows: ‘* Now, gentlemen, I 
have said to you that this man is presumed to be inno- 
cent until he is proven guilty. There is about him 
that presumption, and it attaches to the entire case. 
The burden is upon the people to prove his guilt beyond 
a reasonable doubt. He is presumed to be innocent until 
proven guilty, and all of the jury must be satisfied be- 
yond a reasonable doubt in order to convict.” The in- 
struction given was all that the law requires. This case 
is not ruled by People v. Hare, 57 Mich. 519. In that 
case it does not appear that the court instructed the 
jury at all upon the subject, but, on the contrary, 
said that it was not the duty of the court to charge in- 
dividual members. The decision goes no further than 
to say that when such a request is presented it is the 
duty of the court to call the attention of the jury to 
the subject. Tohold that jurors, under the instruc- 
tion, would not understand their duty would be to say 
that they were not possessed of common sense. Such 
a request was held properly refused in State v. Hamil- 
ton, 57 Iowa, 596; State v. Young, 105 Mo. 634. 

Conviction affirmed. 

The other justices concurred. 


ETHICS IN RELATION TO INTERNATIONAL 
LAW. 


ROF. JOHN GRIER HIBBEN of Princeton Col- 
lege contributes the leading article in the Interna- 
tional Journal of Ethics for January, 1894, on the sub- 
ject of “The Relation of Ethics to Jurisprudence.” 
We quote so much as relates to the application of 
ethios to international law. Prof. Hibben says: 

“Tnternational law has been called the ‘ vanishing 
point of jurisprudence.’ That which is true in mathe- 
matical relations may obtain here, namely, that in 
limiting cases there are revealed important facts which 
in approaching the limits escape observation. The 
point of view of international law presents law with- 
out any sanction whatever. The parties are all sover- 
eign. There is no superior, and therefore no positive 
law is possible. The appeal in all coutroversy must be 
to generally recognized principles of justice and 
equity. 

“The history of international law shows its origin in 
Roman law. A part is derived from treaties and 
precedents; but over and above this is a considerable 
remainder called by Vattel the ‘necessary law of na- 
tions.’ This corresponds to the jus gentium of Roman 
law. 

‘“‘The Greek State recognized certain mutual obliga- 
tions (see Morey Roman Law, 207, 208), and the Ro- 
mansjadhered to certain formule in deciaring war, as 
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indicated in their jus feciale; and during the Middle 
Ages the Papacy at times exercised international au- 
thority; also the Holy Roman Emperor appeared as 
international arbitrator; and certain rules regarding 
international trade existed in maritime codes, as ihe 
*Consolato del Mare,’ and the laws of Oléron, of Wis- 
buy and of the Hanseatic towns. Nevertheless, inter- 
national law received its systematized form originally 
in the work of Grotius. And Grotius himself was 
versed in Roman law and imbued with its spirit. The 
chief idea of Roman law in his writings, and of the 
publicists after him, was that of the jus gentium. 
While the Romans had not conceived of the jus gen- 
tium as applying to the relation between independent 
States, it was nevertheless so interpreted by all early 
writers on international law. 

“Tnternational law relative to treaties also was 
founded largely upon the Roman law of contracts, 
which were derived largely from the jus gentium, and 
were liberally interpreted according to the principles 
of national equity. We find therefore that interna- 
tional law is largely derived from the jus gentium of 
Roman law, which in turn expressed the common 
sentiment of mankind in reference to the principles of 
justice and right. 

“Also, where there are no treaty rights and no 
precedents, disputes between nations are often arbi- 
trated by appeal to the principles of national equity, 
This was urged by Mr. Carter, the United States coun- 
sel before the Bering Sea Commission at Paris, and in 
opposition to the proposition of England’s counsel, Sir 
Charles Russell, who insisted that international law is 
for all practical purposes a code, and ethics and equity 
have nothing to do with it. 

“The common ideas of equity and justice have been 
applied in recent years to the control and governing 
power of an immense territory, in which were found 
forty-two million six hundred and eight thonsand 
people in 1885, namely, the government of the Congo 
Free State. This had its rise in the Berlin Conference 
of 1885. The African International Association had ob- 
tained through treaties with four hundred and fifty in- 
dependent African chiefs rights of sovereignty. This 
ceded sovereign power rules over a large complex 
whole composed of small sovereign principalities. The 
right to make any such cession of sovereignty is con- 
firmed by the opinions of Sir Francis Twiss, of Eng- 
land, and Professor Arntz, the Belgian publicist. The 
International African Association was first recognized 
as a government by the United States on April 10, 1884. 
And in the Berlin Conference of 1884-85 it received 
formal recognition as the Congo Free State from all 
the European powers. 2 Stanley’s Congo, 380. A 
nation was thus born in a day. It came into existence 
not by conquest, nor hereditary right, but by the suf- 
ferance of the great powers of the world: or, as it was 
put by ove of the presiding officers of the Conference, 
* The new State owes its birth to the generous aspira- 
tions and enlightened initiative of a Prince (i. e., King 
of the Belgians) respected throughout Europe. It has 
been devoted from its cradle to the practice of every 
liberty.’ 2 Stanley’s Congo, 423. 

At the Conference the avowed policy of the new- 
bern government was indicated as that of the free ex- 
ercise of all rights of all peoples throughout the length 
and breadth of that territory. Africans, Germans, 
English and Belgians were put upon a footing of equal- 
ity. Commercial intercourse, rights of water-way, 
State protection of property and person, were placed 
upon the broad basis of justice and equity. We be- 
hold a nation without a history, without precedents, 
without traditions, its laws ready-made, and these 
laws of such a nature that they met with the approval 
of the great powers of the world, because they repre- 
sented that which was common to all these several 





governments. In cases of difficulties arising between 
the powers regarding Congo matters they agreed to ap- 
peal to the International Congo Commission, which is 
substantially an International Court of Arbitration. 
Moreover, the Congo State seeks to establish a higher 
standard of individual conduct, the abolition of the 
slave trade in Africa, the decrease of intemperance, 
etc. It is a State dedicated to the noble task of devel- 
oping an ideal citizenship. It is a unique instance 
in history. It indicates how thoroughly ethical ideas 
have permeated public policy. It is an index of the 
common consciousness of nations regarding the claims 
of justice. One hundred years ago such an undertak- 
ing would have been impossible. The time has come 
in the history of mankind when it is generally recog- 
nized that a State possesses certain moral responsibili- 
ties. There isacivic as well as an individual conscience. 
Napoleon could not say to-day: ‘With the armies of 
France at my back I shall be always in the right.’ 
The prophecy of the Grand Duke of Weimar concoern- 
ing Napoleon’s empire is more consonant with inter- 
national sentiment: ‘It is unjust; it cannot last.’ 
Nor could Charles Augustus of Sweden to-day declare, 
as he did when he broke the truce of Roskild: ‘There 
is always just cause of war as soon as there is found a 
realm incapable of resisting.’ 

“There has been a marked ethical progress in inter- 
national relations. A national altruism has been de- 
veloped, to this extent at least, that the claims of 
another nation are regarded with due consideration 
whenever founded upon truth and justice. Asin private 
ethics a healthy altruism is corrective of a false egoism, 
go national altruism should supplement and check a 
governmental policy of short-sighted egoism. Inter- 
national law, with its common restrictions and conces- 
sions, has at least partly realized such an ideal, and it in 
turn bas influenced the spirit of all law. Law is becom- 
ing more akin to equity. Punishment is becoming more 
humane. It has become reformatory as well as penal, 
in which conception the State has in view an enlarged 
ethical end, not only the greater good of society, but 
also the realization of good instead of evil in the crim- 
inal as well. Courts of arbitration are settling inter- 
national disputes rather than the arbitrament of war. 
Might is no longer synonymous with right. There isa 
progressive movement in all law, national and interna- 
tional, and the progress is along ethical lines, and it is 
toward the recognition of a solidarity of mankind, 
toward that reign of law which is justice and which is 
peace. Afterall, Burke’s fancy of an ideal State may 
not be merely a passing dream, but a fact. manifoldly 
realized : 

“The State ought not to be considered as nothing 
better than a partnership agreement in a trade of pep- 
per and coffee, calico or tobacco, to be taken up for a 
little temporary interest, and to be dissolved by the 
fancy of the parties. It is to be looked on with other 
reverence, because it is not a partnership in things 
subservient only to the gross animal existence of a 
temporary and perishable nature. It is a partnership 
in all science, a partnership in all art, a partnership in 
every virtue and in all perfection. As the ends of such 
a partnership cannot be obtained in many generations, 
it becomes a partnership not only between those who 
are living, but between those who are living, those 
who are dead and those who are to be born. Each con- 
tract of each particular State is but a clause in the 
great primeval contract of eternal society, linking the 
lower with the higher natures, connecting the visible 
and the invisible world according to a fixed compact 
sanctioned by the inviolable oath which holds all phy- 
sical and all moral natures each in their appointed 
places.’""—Edmund Burke's Reflections on the Revolu- 
tion in France. Clarendon Press, Select Works, edited 
by Payne, vol. II, pp. 113, 114. 
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ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


ATTEMPT TO COMMIT EXTORTION—FEAR.—Defend- 
ant was charged in the indictment with an attempt to 
obtain money from A. by threatening to accuse her of 
keeping a disorderly house. Held, that as the evidence 
showed that A. was acting asa decoy of the police, and 
received money paid by her to defendant from the po- 
lice, who were endeavoring to procure evidence against 
defendant, it did not appear that A. had been put in 
fear, and therefore the crime of an attempt to extort 
could not be established, and the prisoner must be 
discharged. [n a criminal case, when it is proved that 
defendant bas committed an act, and the motive with 
which it was done is material, he may testify in regard 
to his motive, and may prove facts by others tending 
to show his intent. When evidence tending to showa 
guilty motive has been given, the accused has a right 
to introduce evidence to prove a different motive and 
repel the imputation. From the evidence offered, the 
jury were asked to infer, and probably did infer, that 
the motive which induced defendant to associate 
with A. was unlawful, and for the purpose of obtain- 
ing money from her. Held, that it was competent for 
him to prove, in explanation of his conduct, that he 
associated with the woman by the direction of the So- 
ciety for the Prevention of Crime, for the purpose of 
procuring astatement from her, and that the exclusion 
of such evidence waserror. People v. Gardineer, N. Y. 
Sup. Ct., Gen. Term, First Dept., Nov., 1893. 


CRIMINAL PRACTICE — WITHDRAWAL OF PLEA. — 
Defendant, a sixteen-year-old boy, on being arraigned 
for larceny, pleaded guilty, having been informed by 
persons not authorized to do so that some of his asso- 
ciates, on arraignment for the same crime, had pleaded 
guilty; that sentence had been suspended against 
them during good behavior, and that he would proba- 
bly receive the same judgment. The court advised 
him that he might withdraw his plea at any time be- 
fore sentence, told him the punishment he was to re- 
ceive, and gave him an opportunity to withdraw his 
plea; but no steps having been taken to do so, sen- 
tence was passed. Held, not an abuse of discretion for 
the court to refuse to permit defendant to withdraw 
his plea after sentence. Monahan v. State (Ind.), 34 
N. E. Rep. 967. 7 


DELAY IN DELIVERING TELEGRAM—DAMAGES FOR 
MENTAL SUFFERING ALONE.—One to whom a telegraph 
message has been sent notifying him of the death of 
his father and the time of burial, which the telegraph 
company has failed, through the negligence of its 
agents, to deliver in due time, may recover damages 
for injury to his feelings, although unaccompanied by 
any pecuniary loss or physical suffering. In this casea 
verdict in favor of plaintiff against defendant tele- 
graph company for $1,000 on account of mental suffer- 
ing caused by delay of defendant in delivering to plain- 
tiff a message announcing the death of his father and 
time of burial is sustained. The fact that the agent 
made inquiry of several citizens of the town concern- 
ing the plaintiff's whereabouts, none of whom knew 
him, is not sufficient to authorize the court to say that 
the verdict is not supported by the evidence, there be- 
ing testimony to show that the agent had, a short time 
before, been introduced to plaintiff, and afterward ad- 
mitted that he had met him, but had forgotten it. 
W. U. Tel. Co. v. Smith, Ky. Super. Ct., Nov., 1893. 


SPECIFIC PERFORMANCE—CONTRACT.—An agreement 
by a wife, in consideration of a present conveyance to 
her of certain property and a promise of a specified 
legacy, to release all claims of dower or otherwise to 
her husband’s estate, will be specifically performed in 
a court of equity after she has accepted the legacy. 
Dakin v. Dakin (Mich.), 56 N. W. Rep. 562. 





CORRESPONDENCE. 
Tue New Basis OF ACTION FOR SEDUCTION IN NORTH 
CAROLINA. 
Editor of the Albany Law Journal: 

T noted in your issue of September 23, 1893, on pages 
253 and 254, your quotation from an exchange as to the 
basis of “‘ actions for seduction.”’ Have you noted that 
this court—and probably others—have placed this ac- 
tion upon an entirely different basis? See Hood v. Sud- 
derth, 111 N. C. 215, Sept. Term, 1892—if you care to 
look at it. My object in writing this letter is merely 
to call your attention to the fact that a}l our courts are 
not amenable to the sharp criticism of the article re- 
ferred to. I think the position of the Supreme Court 
of North Carolina is the only logical one. 

Raereu, N. C., Dec. 27, 1893. . Lex. 


[The case of Hood v. Sudderth is fully reported 
in 47 Alb. L. J. 91 (Feb. 4, 1893), that is, the opin- 
ion of the court, as delivered by Clark, J., and con- 
curred in by MacRae, J., is there printed in extenso, 
but the reader will have to go to 111 N. C. 228, for 
the dissenting opinion of Shepherd, J.] 





As TO PLEADING THE STATUTE OF FRAUDS—CRANE V. 
PowELi AGAIN REFERRED TO. 


Editor of the Albany Law Journal: 

With your kind indulgence, I have one word further 
to say in reference to the recent cuse of Crane v. Pow- 
ell. Independent of the question concerning the right 
of the defendant, under the pleadings in this case, to 
urge the statute of frauds as a defense, and assuming 
that no legal bar prevented its operation, there appears 
to be some difference of opinion as to whether the con- 

‘tract established upon the trial belongs to the class 
provided for in subdivision 1, section 2, title 11, chap- 
ter 7, Revised Statutes, or whether it is comprehended 
under section 8, title 1, chapter 7, Revised Statutes; in 
other words, whether the agreement constituted a 
lease of lands, or of an interest in lands, or whether it 
was, technically, an ordinary contract for board and 
lodging. If this agreement constituted a lease, it was 
clearly valid, being for one year, to commence in fu- 
turo. If it was a contract simply for board and lodg- 
ing, and as such was not to be performed within one 
year from the making thereof, it was obviously void. 
Let us look at this contract for a moment, and see 
what lineaments, if any, it bears that seem to charac- 
terize it. 

In the first place, it does not appear that the plain- 
tiff used the premises comprising the rooms leased to 
the defendant, as a boarding-house. She was in pos- 
session of the house under a lease, and she simply sub- 
let the unoccupied rooms. 

Second. When we contemplate the object for which 
the rooms were to be used, the intention of the parties 
becomes more apparent. The defendant was a prac- 
ticing physician and surgeon. He engaged the rooms 
to be used by him and his assistant, in part at least, as 
an office in the practice of his profession. He had the 
exclusive right to the possession and custody of the 
rooms, and could legally put any one out whom he 
deemed an intruder. The plaintiff had parted with the 
possession, and the same was vested in the defendant 
during the continuance ofthe term. His interest was 
something more than a mere lodger’s privilege, the 
title and possession remaining in the proprietor. 

Again, the letting was for exactly one year, showing 
that the parties fully appreciated the statutory limita- 
tion upon their power to lease by parol. 

Finally, it was agreed that defendant should pay to 
plaintiff the sum of $3,250, in mouthly instalments, for 
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the occupation of the premises for the stipulated term. 
An arrangement of this character is seldom found ina 
mere contract for board and lodging. 

In addition to the enjoyment of the rooms, defend- 
ant and his assistant were also to be boarded and at- 
tended by plaintiff. Now, the question here arises, 
was the contract for board and attendance collateral 
to the contract of letting, or was the contract of let-- 
ting collateral to the contract for board and attend- 
ance? It seems to me that the controlling animus of 
the defendant in securing the rooms was to provide a 
place for the practice of his profession; that the ar- 
rangement as to board and attendance was subsequent 
and collateral to the principal contract of leasing; that 
the intention of the parties was, on the one part to re- 
linquish possession of the rooms, and on the other to 
assume it. Now, if this view be true, the intention of 
the parties, consonant with the rules of law, muat con- 
trol, and the contract must be characterized as a 
lease. 

The case of Oliver v. Moore, 53 Hun, 472; affirmed, 
131 N. Y. 589, involved a like state of facts, and it was 
held that the undertaking to board the lessee was col-. 
lateral to the principal agreement, as was the case in 
Shalhis v. Wilcox, 2 Hun, 419, where a similar under- 
taking was likened to ‘* a covenant for repairs, or other 
collateral covenant in a lease running with it, and part 
of the contract.” In Oliver v. Moore, supra, the con- 
tract was in writing, but this is immaterial, as a like 
oral arrangement would have been equally a lease, the 
term being but for eight and one-half months. 

Wa rer I. Hover. 

AMSTERDAM, N. Y., Dec. 20, 1893. 


JupGceE Story's Agt WHEN APPOINTED. 


Editor of the Albany Law Journal: 

Why, in your issue of December 23, 1893, do you per- 
petuate the erroneous statement that Joseph Story was 
forty when he was nominated for the Supreme bench, 
when it is so well known that he was born in 1779, and 
appointed in 1811, when he was thirty-two? 

A. H. JOLINE. 

1 West 72p Street, New York, Dec. 26, 1893. 

[The statement to which our correspondent very 
properly takes exception was inadvertently copied 
from a Washington letter in the New York Times, 
and ought to be corrected. It was probably a ty- 
pographical error. Mr. William W. Story, in his 
‘* Life and Letters of Joseph Story,” says: ‘‘ When, 
in 1811, my father was appointed to a seat on the 
bench of the Supreme Court of the United States, 
he was only thirty-two years of age. He was not 
ouly the youngest judge on that bench, but, with 
the exception of Mr. Justice Buller, who at the 
same age was elevated to a seat on the King’s 
Bench in the mother country, at the side of Lord 
Mansfield, and who is conceded to have been one of 
the brightest luminaries by which it was ever 
adorned, I am not aware of any instance in which 
so young & man was ever called to the highest judi- 
cial station of his country, either in England or 
America.” Joseph Story was born September 18, 
1779, graduated at Harvard in 1798, and was 
speaker of the Massachusetts House of Representa- 
tives, when President Madison appointed him, No- 
vember 18, 1811, an associate justice of the Su- 
preme Court of the United States, which office he 
held nearly thirty-four years — until his death, Sep- 
tember 10, 1845.] 








NOTES. 

BARRISTER defending a prisoner in. Limerick 

said: “Gentlemen of the jury, think of his poor 
mother—his only mother.” 


In England the makers of ice-cream are henceforth 
to be subject to the same rules and sanitary regula- 
tions as the purveyors of milk. 


Coleridge once defined a gentleman as a man with an 
indifference to money matters. I[f this definition be 
accepted, this isan age of gentlemen; and there are 
those, even among us, who are “ perfect gentlemen.’’— 
—Boston Journal. 


An important discovery has been made in Hamburg 
of forged seals and deeds of various kinds. The dis- 
covery was.made in the course of the trial of three per- 
sons charged with falsifying !egal documents. From 
the papers seized it appears that a regular manufac- 
tory of forged seals and. deeds has been in existence 
since 1888, and that its activity has been extended to 
all parts of Germany, Italy, France, Austria and Tur- 
key. 


Kaiser Wilhelm keeps haranguing his officers and 
men against gambling, which is an old German vice. 
Tacitus told us long ago: ‘‘What is marvellous, playing 
at dice is one of their most serious employments, and 
even sober they are gamesters; nay, so desperately do 
they venture upon the chance: of winning or losing, 
that when their whole substance is played away, they 
stake their liberty and their persons upon one and the 
last throw. The loser goes calmly into voluntary bond- 
age.’’ 

Dr. McCosh, a man of undoubted ability, as all 
know who have read his writings, is said to be quite 
egotistical, without the tact to conoeal his weakness 
and without being aware of it even. Some years ago 
he was lecturing before the senior class. He had been 
‘discussing Leibnitz’s view of the reason of evil, to the 
effect that mankind was put upon the earth because 
there was less evil here than elsewhere. One of the 
seniors inquired: ‘‘ Well, doctor, why was evil intro- 
duced into the world?” ** Ah!”’ said the doctor, hold- 
ing up both hands, “‘ye have asked the hardest ques- 
tion in all feelosophy. Sukkrates tried to answer it 
and failed; Plato tried it, and he failed; Kahnt tried 
it and made bad work of it; Leibnitz tried it, and he 
begged the whole question, as I’ve been tellin’ ye; and 
I confess (gnawing at his thum' knuckle), [ confess I 


don’t know—what—to make of it myself.” 


A London gentleman advertised for apartments at a 
fashionable watering-place, and received many replies. 
He pitched upon one, chiefly because it mentioned a 
‘splendid *‘ sea view,”’ and as it was not convenient for 
him to leave his business to see the apartments, he 
i\closed with the offer by post, sending a substantial de- 
posit. When the time came for him to take bis holi- 
day he duly arrived at his destination, and was sur- 
prised to find that not a giimpse of the sea was obtain- 
able from any window of his apartments. ‘‘I thought 
you said there was a splendid sea view?” he said an- 
grily to the landlady. ‘‘So there is, sir,’’ replied the 
landlady, drawing his attention to a picture on the 
wall, a really excellent painting of the sea. ‘‘ Why, 
you—er—er. What do you mean by such a swindle?” 
gasped the gentleman. ‘‘I meant a view of the ‘ real’ 
sea.” “QO, did you, sir?” coolly said the landlady. 
“Tf you will refer to my letter, you will see that I dis- 
tinctly stated there was a splendid sea view ‘in’ the 
drawing-room. Had I meant a view of the real sea, I 
should have said there was a splendid sea view ‘from’ 
the drawing-room. I cannot think how an educated 
gentleman, as you evidently are, could have made such 
anjegregious error !.”—Boston,Globe. 
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Current Lopics. 


[All communications intended for the Editor should be ad- 
dressed simply to the Editor of Tae AtBany Law JouRNAL. 
All letters relating to advertisements, subscriptions, or other 
business matters,,should be addressed to THz ALBANY Law 
JOURNAL CoMPANY.] 


HE program for proceedings of the seven- 
teenth annual meeting of the New York 
State Bar Association, which takes place on the 
16th and 17th inst., is printed in this number 
of THE ALBANY Law JourRNAL. We have 
already referred to the arrangements made and 
need only note that aside from the matters here- 
tofore suggested, Mr. R. D. Marshall of Day- 
ton, Ohio, will be present as a representative 
of the Ohio State Bar Association and read a 
paper upon the work of bar associations. This, 
with the other portions of the program, insures 
a most interesting meeting. 

We also publish two reports of committees of 
the association, one relative to admission to the 
bar, the other, upon the president’s address of 
last year relative to law reporting, legislative 
counsel and the statutory enactment of common 
law rules. These reports were ordered printed 
and distributed to members of the association 
at a meeting of the joint executive and law re- 
form committees and have been forwarded to 
members of the association in advance of the 
meeting. 


The action of the democratic caucus of the 
Virginia Legislature assures an able bench for 
the Supreme Court of Appeals of that State. 
The five gentlemen nominated are all men 
of distinguished legal ability and high per- 
sonal character. The nominees are. Hon. 
John A. Buchanan, of Washington county, 
who recently declined a re-election to Congress 
in order to resume the practice of his profession; 
Mr. George M. Harrison, of Staunton, a leader 
at the Augusta,bar, which is one of the strongest 
in the State; Judge James Keith, the present 
able judge of the Fauquier circuit, who was 
prominently mentioned as Judge Bond’s suc- 
cessor as United States circuit judge; Hon. R. 
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H. Cardwell, present speaker of the House of 
Delegates and a lawyer of recognized ability, 
and Major John W. Riley, of Halifax, for many 
years one of the leading lawyers in Southside 
Virginia. The nominations are well distributed 
geographically, and while the friends of the 
numerous defeated aspirants will naturally feel 
chagrined at the defeat of their favorites, the 
general feeling will be one of congratulation 
that men worthy of the honor have been chosen 
for Virginia's highest court. ~ 


Hon. John R. Fellows, of New York, hav- 
ing been elected district attorney, announced 
his intention to appoint Hugh O, Pentecost 
his first assistant, whereupon the press of 
the city began to denounce Mr. Pentecost in 
the most virulent manner. It was said to his 
discredit that he had been a minister of the 
Gospel and had abandoned that calling-for the 
profession of the law; also that he was a socialist 
and the apologist of anarchy. Col. Fellows, un- 
able to resist this public protest, thereupon in- 
formed Mr. Pentecost that he could not be 
permitted to enter upon the office for which he 
had been named. This conclusion has been 
accepted by Mr. Pentecost, who, in a letter 
given to Col. Fellows, frankly states the in- 
tellectual process by which he became a religious 
enthusiast and finally a crank on social ques- 
tions. 

For fifteen years Mr. Pentecost was a minister, 
republican in politics. The self-renunciation of 
Christ, His love of others, His sympathy for the 
poor and sinful, His willing submission to in- 
jury, His delicacy and gentleness “touched, 
charmed, and subdued me,” says Pentecost in 
his letter, “ into devotion to Him and His cause. 
He was to me an ideal reality. It seemed to 
me that what He wanted should be done; that 
as He had lived so should we all live. My 
heart burned and impelled me to be in some 
small measure to others what He had been.” 

While in this highly wrought state of mind, 
he read Henry George’s “Progress and 
Poverty,” and became a sympathizer with the 
teeming millions of poor people suffering mise- 
ries which had been unjustly inflicted upon 
them. 

At this time in his mental development, the 
bomb which shocked the world was thrown at 
Chicago, and, in the belief that the anarchists 
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who were arrested, had had nothing to do with 
the throwing of the bomb he preached a sermon 
in which he expressed this belief and declared 
his aversion to capital punishment. Itis charged 
that he sympathized with them, but this he 
denies. “It is true however,” he says, ‘that 
under the influence of the teachings of Jesus 
Christ, as I understand them, I did arrive at 
what seemed to me a logical conclusion from 
those teachings, that all governments established 
and maintained by force of arms were contrary 
to the idea of ‘peace on earth and good will 
toward men.’” 

Eventually it dawned upon Mr. Pentecost that 
this is not a world of dreams, but one of prac- 
tical realities, and he ceased to indulge in his 
utopian imaginings, gave up his Sunday lecture- 
ship and began to study Blackstone, who effec- 
tually dragged him from the clouds. He 
studied law. He studied the science of govern- 
ment in standard works. He studied the 
“Federalist.” He re-studied the planting and 
making of the United States government. He 
re-read the lives of Washington, Hamilton, Jef- 
ferson, Adams, Madison and the other great 
actors in the early history of this country. He 
was admitted to the bar, passing the regular 
examination in the legal manner. He prac- 
tised law. He joined the democratic party, 
having been a believer in democratic principles 
for about eight years, during which time he 
frequently. voted the democratic ticket. He 
mingled with practical men. He saw things as 
they are, and learned that we have to accept 
them as they are. He became calm and sane, 
but not having done work enough meet for re- 
pentance, he has not been permitted to take 
office under a democratic administration. “I 
think Mr. Pentecost is sincere,” said Col. Fel- 
lows. “He is out of the clouds. Well, it’s 
about time. That’s all I have to say about it.” 
Mr. Pentecost’s story of his evolution from a 
sentimental minister to a logical lawyer recalls 
the name that an old friend and subsequent 
enemy of his applied to him. That name was 
“the phonograph,” “because,” said the in- 
ventor of the title, “ he always gives forth the 
sound that was talked into him.” 


The Supreme Court of the United States fur- 
nishes some interesting instances of active 


longevity. Justice Blatchford, who died re- 





cently, was seventy-three years old, but he was 
in full possession of his mental faculties up to 
the time of his death. Chief Justice Waite, 
who died five years ago, remained on the Su- 
preme bench to the last, though he was seventy- 
two years old when he died. Justice Strong, 
who is still living in Washington, retired from 
the Supreme bench in 1880 at the age of seventy- 
two. Noah H. Swayne, who died in 1884, re- 
tired from the Supreme bench in 1881 at the 
age of seventy-seven. Only one of the present 
members of the Supreme Court is more than 
seventy years old. This one is Justice Field, 
who has reached the age of seventy-seven years. 

Roger B. Taney, chief justice of the Supreme 
Court, remained on the bench until he was 
eighty-eight years old. He was appointed 
chief justice at the age of fifty-eight. He began 
an autobiography at the age of seventy-seven, 
but did not finish it. Chief Justice Marshall, 
who served from 1800 to 1835 on the Supreme 
bench, was eighty years old when ill health com- 
pelled him to leave Washington. He died in 
that year (1835). He was a delegate to the 
convention for revising the State Constitution 
of Virginia when he was seventy-four years old, 
and it is said that though he did not speak often 
in the convention, when he did speak he showed 
that his mind was clear and his reasoning as 
solid as in his younger days. 


Justice Elisha Carpenter of the Connecti- 
cut Supreme Court of Errors retires January 
14, on account of age limitation, and will be 
succeeded by Justice William Hamersley, pro- 
moted from the Superior Court bench. Judge 
Carpenter was born at Eastford, Ct., January 
14, 1824, and has served nearly thirty-three 
years on the bench. He has written the opin- 
ions of the Supreme Court of Connecticut, on 
some of the most important cases. presented to 
that court for decision, among them being the 
boycott opinion and the opinion relative to the 
forfeiture of wages in case of violation of con- 
tract. He has also written innumerable opin- 
ions on subjects of less general interest. Fre- 
quently differing from his associates in in- 
terpretation of the statutes as applied to specific 
cases, his dissenting opinions have always been 
clearly expressed and have commanded the 
highest respect of his associates. Judge Car- 
penter has always been considered an authority 
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in will cases and his opinion in such actions has 
been considered of the highest value. Although 
now seventy years old, he has already made 
arrangements to resume the active practice of 
his profession, as soon as he retires from the 
bench. 

Judge Carpentér seems a comparatively young 
man to the Hon. Martin I. Townsend, of Troy, 
N. Y., who, at the age of eighty-four, is in 
vigorous health, and within a few weeks has 
argued two important cases before the Court of 
Appeals. 


The new international copyright law has been 
in operation over two years, and in some re- 
spects it is possible to judge of its operation 
within that time. Mr. G. Haven Putnam, who 
is well informed on this subject, treats it briefly 
in the January Forum, as it affects American 
and foreign authors, American readers and 
American publishers. American authors have 
been disappointed in its results. They have 
not obtained the English returns which they 
expected from the protection of their works by 
an English copyright, and though the sales of 
their books in foreign countries are on the in- 
crease, they are hardly yet what might be ex- 
pected. On the other hand, English authors 
have been also disappointed in the sale of their 
books in America. The demand for English 
fiction has greatly fallen off, and the result is 
that the English have not gained at all what 
they expected when they could control their 
own books. In neither case has the inter- 
national copyright law done for authors what it 
was hoped that it might do. They are not 
much better off than they were before. But 
there has been eliminated from the book pub- 
lishing trade a great deal of fiction which was 
worthless in itself, and for which there was no 
legitimate demand. American readers have 
not been deluged with cheap fiction. At the 
same time the new law has increased the num- 
ber of international undertakings, or works, or 
series, in which the best men in Europe and 
America are needed to take apart. Such prop- 
erty has been better protected, and the pub- 
lishers have been able to pay writers much bet- 
ter than ever before. The new law however 
works unfavorably for French and German 
authors, because it requires of them the issue 
of their books in this country simultaneously 
with their publication abroad. It is almost im- 








possible to comply with these terms, and Mr. 
Putnam, though he does not counsel any at- 
tempt to amend the copyright act at present, 
holds that the demand of the typographical 
unions forbidding the importation of foreign type 
or of plates for copyrighted books should be 
abandoned. Thetypographers do not need that 
amount of protection for their business, On the 
whole, the copyright law has not secured all the 
results that were anticipated, and is not perfect 
in itsaction, but it has too many advantages to 
make it desirable to attempt in the present 
Congress to remove its defects. 


The charter of the Louisiana Lottery Com- 
pany expired on the 31st of December, 1893, 
after a quarter of a century of such prosperity 
as would strain the imagination of Croesus him- 
self. Its offices in New Orleans were promptly 
closed, its signs taken down, and, like some 
vision of the night, it vanished with the daybreak 
of the new year. For more than twenty years 
the Louisiana lottery has had a foothold and 
an influence in every city, town, and village 
throughout the land. Metropolis and hamlet 
alike have paid it tribute. The rich, the poor, 
the independent, and the needy have poured 
into its treasury the careless fragment of their 
surplus or the hard-earned product of their toil. 
Its ramifications were everywhere. Its agents 
were legion; its transactions gigantic. In 
twenty years it paid out more than two thousand 
per cent of its capital stock in dividends, and 
that represented less than half its earnings. 
The lottery was the legacy of reconstruction. 
It was born of a Legislature made up of ignorant 
freedmen, who had not yet had time to learn 
the rudiments of citizenship, and whose white 
leaders found profit in their ignorance. Hon. 
H. C. Warmoth, then governor of Louisiana, 
and called a “carpet-bagger” by his political 
adversaries, vetoed the bill, but the General 
Assembly passed it over his head with a rush. 
It became a law and the lottery was born. That 
in 1868. Twenty-five years later the 
charter expired by limitation. Of the tremen- 
dous struggle for a renewal we need not speak. 
The events are too fresh in the country’s mem- 
ory to require repetition. 


was 


Inthe University Law Review for December, 
some interesting figures are collected as to the 
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pecuniary value of life and limb as estimated in 
the courts within the last five years. The value 
of alife is in some States fixed by law, and 
New York is one of the States which does not 
allow the recovery of more than $5,000 for the 
loss of a life in a suit against the person or cor- 
poration through whose negligence the loss 
occurred. This figure seems strangely low, 
since five times that amount has been allowed 
in this State as compensation for the loss of a 
limb. Fifteen thousand dollars has been held 
not excessive for the life of an intelligent young 
man in Kentucky, and a verdict for a like 
amount has been sustained in Tennessee when 
the life was that of a postman and express agent 
thirty-three years old, though a verdict for 
$12,000 was held excessive in the same State 
where the life lost was that of a weak man fifty- 
seven years old. The courts allow less for the 
loss of a drunkard’s life and more for the life 
of an industrious and steady man. The lives 
of children are usually valued at from $3,000 to 
$1,500. In Illinois the loss of an eye has been 
compensated for by $5,000, and of two eyes, by 
$9,000. In New York a verdict of $14,000 for 
the loss of an eye and disfigurement of the face 
has been sustained. In this State, also, it has 
been held that $6,500 for the loss of a hand is 
not excessive. Two thousand dollars was held 
to be the proper amount for the impairment of 
the use of a hand in Louisiana. The New 
York courts have usually been liberal in allow- 
ing verdicts fordamages. A verdict for $10,000 
for the loss of the arm of an eight-year-old boy 
has been held proper. Texas juries are even 
more liberal and the courts in that State have 
upheld a verdict for $15,000 for injury to one 
arm and other wounds. An allowance of 
$11,500 for the loss of the leg of a man eighty 
years old was held not excessive in this State, 
and one of $15,000 for an injury to the leg of a 
woman of twenty-seven was also held not ex- 
cessive. A verdict of $12,000 for the loss of a 
leg by a boy five years old was also approved 
in this State, and one of $25,000 for a similar 
injury was not disturbed. In Wisconsin a ver- 
dict of $30,000 for the loss of both legs of a boy 
was reduced to $18,000, and a verdict of $20,750 
was reduced to $10,750 for an injury to a man’s 
leg ina Western State. The loss of the leg of 
a boy was regarded as worth $15,000 in the 
Illinois courts. 





Here is a true and singular story of con- 
temporaneous human interest. A young man 
in a village near Utrecht, in Holland, kissed a 
young woman whom he did not know, in the 
street, and against her wish. She complained 
to the burgomaster. He fined the offender one 
florin or imprisonment for one day. There 
was an appeal, and the “Appeal Court” at 
Amsterdam dismissed the case. The judges 
declared that “to kiss a person cannot be an 
offense, as it is in the nature of a warm mark of 
sympathy.” This decision recalls curious cus- 
toms that long prevailed in the Netherlands as 
well as in other countries. It was a universal 
habit for years for strangers to kiss “other 
men’s wives, widows and maidens, when they 
made them ceremonious visits; ”’ although there 
were ancient sages who condemned it. Korn- 
manus assures us that there were many places 
in Germany “where it would be looked upon 
as great unpoliteness for a young man to meet 
with a maiden without embracing and kissing 
her.” Erasmus was delighted with a similar 
English custom: “Whithersoever you come, 
they all receive you with kisses; and whenever 
you go away, you are dismissed in the same 
manner. Do you meet with them anywhere 
you feast upon kisses.” But let us ponder the 
reasonable words of the philosopher De Saint 
Evremont. “See how the manner of saluting, 
which is peculiar to our nation, lessens the 
pleasure of kissing, by making it too common. 

* * * Nor do we men get much by it, 
for as the world stands divided, we must kiss 
fifty old and ugly women, if we have a mind to 
kiss two or three who are handsome. And to 
a weak stomach, as those of my age generally 
have, one disagreeable kiss overpays a delicious 


” 


one. 


Foreigners residing in France cannot be too 
careful as regards complying with the French 
laws regulating the registration of the birth of 
their children. The registration of such births 
at the American Consulate, for instance, is 
insufficient. Unless the birth of the children 
of foreign parents is registered at the mayor’s 
office of the district in which they reside, 
they incur a penalty of either a fine of three 
hundred francs or six months’ imprisonment, 
or both,"3 Moreover, the French law considers 
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all children of foreigners born in France as 
French citizens, unless before coming of age 
they decline French citizenship by making a 
proper declaration to that effect and producing 
their certificate of birth at the Mairie. Other- 
wise they are amenable to obligatory military 
service and punishment as deserters if they en- 
deavor to evade it. 


—__>__——_ 


REPORT FROM THE COMMITTEE ON LAW 
REFORM. 


HE following is the report of committee of the 
New York State Bar Association on president’s 
address, law reporting, legislative counsel and statu- 
tory enactment of common-law rules, which was 
ordered printed and distributed to members of the 
association by joint executive and law reform com- 
mittees : 


To the New York State Bar Association : 

The committee of nine from the committee on 
law reform respectfully reports: 

At the annual meeting in 1893 the following reso- 
lution was adopted : 

‘* Resolved, That the recommendations in the presi- 
dent’s address upon law reporting, legislative coun- 
sel and the statutory enactment of common-law 
rules, and the recommendations of Justice Parker 
in his address, be adopted and referred to a sub- 
committee of the committee on law reform, to con- 
sist of eight members and the president of the as- 
sociation.” 

Subsequently, the president appointed the follow- 
ing committee: First district, William B. Horn- 
blower; second district, Hamilton Fish, Jr.; third 
district, John J. Linson; fourth district, Zerah 8. 
Westbrook; fifth district, Frank Hiscock; sixth 
district, Charles A. Collin; seventh district, Martin 
W. Cooke; eighth district, Adelbert Moot. 

At the call of the president of the association the 
committee met at the rooms of the association for 
action with reference to the matters referred to it, 
and after full discussion sub-committees were ap- 
pointed to inquire into and report upon the dif- 
ferent subjects submitted. 

The sub-committee upon law reporting, consist- 
ing of the president, Mr. Westbrook and Mr. Cooke, 
interested itself in the arrangement subsequently 
carried out by Messrs. Banks and Lyon, for the pur- 
pose of obtaining a uniform system of reporting in 
accordance with the views of the association. The 
plan originally proposed by the association contem- 
plated the passage of an act by the Legislature con- 
stituting a council of law reporting to consist of the 
reporter of the Court of Appeals, reporter of the 
Supreme Court and reporter of Miscellaneous De- 
cisions, and providing for the publication of the 





reports under the control and management of such 
council, in connection with the publication of the 
Session Laws as part of the same plan, the reports 
and statutes to be published in parts as early as pos- 
sible, and subsequently furnished the profession, in 
permanent form, as an official series. It was found 
impracticable to organize a council of law reporting 
and charge it with the full powers and duties as 
recommended by the association, by reason of the 
different methods of publication of the different 
series of reports, the New York Reports and Miscel- 
laneous Reports being in charge of a reporter com- 
pensated by the State, while the Supreme Court re- 
porter must look to the income from the sale of re- 
ports for compensation; and also, owing to the fact 
that the contract for publishing and printing the 
different series of reports and the Session Laws were 
different in character and method of letting, some of 
the contracts being in force for a term of years. 
In view of this situation of affairs the work of the 
committee was directed to procuring the publication 
of the reports and statutes in substantially the same 
manner, under the direction and management of 
the official reporters by voluntary action on the part 
of the publishers. The result of the labors of the 
committee in that direction is shown in the publi- 
cation of the official series of reports, including the 
statutes, now issued at a subscription price of $30 
per year, in weekly parts, substantially conforming 
to the plan presented to the association two years 
ago and actively urged by the profession upon the 
Legislature. 

In deference to the suggestions of the committee, 
slight improvements have been made from time to 
time in the method of issuing the weekly parts, as 
in the recent indorsement of the volume and page 
of each report contained in each separate monthly 
part, and in placing upon each page the series and 
volumes of the series to which it belongs. Also, in 
the way of indexes and other matters tending to 
make the official series more convenient and valu- 
able. The reporters and publishers have devoted 
and are giving much time and attention to this 
matter and deserve the practical encouragement of 
the bar. The work of this sub-committee has been 
passed upon and adopted by your committee. 

The recommendations contained in the address of 
Judge Parker that the association should take such 
action with reference to amendments to the Code as 
should enable it, through a proper committee, to 
exercise some degree of supervision over such en- 
actments, was referred to a sub-committee consist- 
ing of the president, Mr. Moot, Mr. Fish, Mr. Horn- 
blower and Mr. Hiscock. 

Steps were immediately taken on behalf of the 
sub-committee to procure files of all bills presented 
to the Legislature. A request to Clerks Dunning of 
the Senate and De Freest of the Assembly met with 
ready response, and measures were at once taken by 
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which copies of all bills introduced are placed in the 
rooms of the association at a very early day for the 
examination of members of the committee on law 
reform and of the association, as well as for the con- 
venience of the profession throughout the State. 

Your committee recommends that a sub-commit- 
tee of the committee on law reform be placed in 
charge of the matter of amendments to the Code, 
with iustructions to examine the files from time to 
time, and in case of questionable legislation, to re- 
fer the same to the full committee on law reform to 
take such action in the matter as may be desirable 
and necessary to prevent unwise or improper legis- 
lation. 

Your committee is of the opinion that a careful 
examination should be made by competent authority 
of the provisions of the present Code of Procedure, 
as to the necessity and propriety of a partial revis- 
ion and with a view to its condensation and simpli- 
fication, and to inquire whether a rearrangement 
upon a more scientific basis would not make it more 
valuable and convenient. 

The question of selection of legislative counsel, 
so-called, for the purpose of examination and revis- 
ion of bills presented to the Legislature with a view 
of their being put in proper form before passage, 
was discussed by the committee, and the president 
was appointed a sub-committee to consult with the 
proper authorities with regard to any legislation 
that might be necessary or desirable in the matter. 
But little however remained to be done in this direc- 
tion by your committee, in view of the fact that very 
soon after the annual meeting of the association, at 
which the matter was discussed and recommended, 
section 23 of the legislative law was so amended as 
to provide that it should thereafter be the duty of 
the commissioners of statutory revision, on request 
of either house of the Legislature, or of any com- 
mittee, member or officer thereof, to draft or revise 
bills, to render opinions as to the constitutionality, 
consistency or other legal effect of proposed legisla- 
tion, and to report by bill such measures as they 
deem expedient. Your committee is however of 
the opinion that the powers and duties of the body 
charged with the examination of statutes before 
passage should be still more enlarged so that no bill 
may hereafter pass the Legislature until it has been 
carefully examined and approved as to form by the 
proper authority charged therewith. The action 
taken is a very long step in the right direction, but 
should be supplemented by a requirement that all 
statutes should be thus examined and approved. 

The remaining matter submitted to your commit- 
tee relates to the enactment of the common law in 
statutory form. Mr. Collin, Mr. Linson and the 
president were appointed a sub-committee upon this 
subject, and report to your committee that in their 








opinion as to at least portions of the common law, 
such enactment is possible and desirable; that the 
plan adopted by the English Parliament in the codi- 
fication of the laws relating to bills and notes and 
partnership, can well be adopted at least by way of 
experiment in this State, and that steps should be 
taken in that direction for the purpose of determin- 
ing experimentally whether such enactment is con- 
sistent with the best interests of the public. It is 
quite probable that action will be taken in that di- 
rection by the Commission of Statutory Revision 
during the present session of the Legislature, in sub- 
mitting a draft of such proposed statute upon at 
least one subject. 

Your committee recommends further discussion 
upon this subject, being of the opinion that a mid- 
dle course of this character will best meet the views 
of the entire profession in view of the divided 
sentiment upon the question as to whether the laws 
should be reduced to statutory form or whether the 
common law should be allowed to remain in its 
present condition; more particularly in view of the 
fact that an enactment upon one or more subjects, 
now largely regulated by statute, may be made a 
test as to the propriety and desirability of further 
action. 

All of which is respectfully submitted. 

December 21, 1893. 

J. Newton Fiero, 

Chairman. 

Frank Hiscock, 

Z. 8. WESTBROOK, 
ADELBERT Moot, 
Martin W. Cooke, 
Joun J. Linson, 

Cuas. A. CoLLIn. 


I have read the proposed report of the committee 
and in general concur therein. As to the conclud- 
ing portion however, with regard to the enactment 
of the common law in statutory form, I am one of 
the conservatives on the general subject of codifica- 
tion. Iam not however extreme in my views on 
codification. I think there are some branches of the 
common law which could be put into statutory 
form with advantage, although I do not think the 
general body of the common law can be codified 
without causing more uncertainty and litigation 
than the common law at present produces. I am 
inclined to think that the law of bills and notes 
might, with propriety, be put into statutory form, 
and it is to a great extent the application of arbi- 
trary rules rather than general principles. Whether 
the present time however is an appropriate one for 
attempting any further statutory work than is at 
present at hand in the shape of statutory revision, 
is, I think, open to question. My own preference 
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would be that we should wait until the statutory 
commission has completed its work and the entire 
body of statutory law has been revised. By that 
time we should be ina position to take up, perhaps 
with advantage, the question of codification of the 
law of negotiable paper. 

W. B. HoRNBLOWER. 





ADMISSION TO THE BAR. 


HE following is the report of the committee ap- 
pointed at the annual meeting of the New York 
State Bar Association, on legislation on admission 
to the bar; ordered printed and distributed to the 
members of the association by the joint executive 
and law reform committee: 


To the Bar Association of the State of New York: 

The committee of the association which was 
charged with the duty of drafting a bill to provide 
a system for uniform examinations for admission to 
the bar, and submit the same to the Legislature, begs 
leave to submit the following report: 

Your committee met and organized at an early 
day, and proceeded with the consideration of the 
matters committed to its charge. After consultation 
with members of the bench and bar, a bill was 
drafted, meeting with the unanimous approval of 
your committee, and placed in the hands of Senator 
Roesch, chairman of the judiciary committee of the 
Senate, by whom it was introduced in that body, 
and Assemblyman Daniel F. Martin, chairman of the 
committee on codes of the Assembly, by whom it 
was there introduced. 

Hearings were had from time to time before the 
judiciary committee of the Senate, which were at- 
tended by the president of the association and other 
members of the committee, resulting in the adop- 
tion of amendments to the bill from time to time, 
so that, as reported by that committee, it reads as fol- 
lows: 

‘* Section 56. A citizen of the State, of full age, 
applying to be admitted to practice as an attorney 
or counsellor in the courts of record of the State, 
must be examined and licensed to practice as herein 
prescribed. A State Board of Law Examiners is 
hereby created, to consist of three members of the 
bar, of at least ten years’ standing, who shall be ap- 
pointed from time to time by the Court of Appeals, 
and hold office as members of such board for the 
term of three years. Such court shall prescribe 
rules providing for uniform system of examination, 
which shall govern such Board of Law Examiners in 
the performance of its duties, There shall be exami- 
nations of all persons applying for admission to 
practice as attorneys and counsellors at law at least 
twice in each year in each judicial department, and 
at such other times and places as the Court of Ap- 





peals may direct. Every person applying for such 
examination shall pay such fee as may be fixed by 
the Court of Appeals as necessary to cover the cost 
of such examinations. Only one examination fee 
shall be required. Such board shall certify to the 
General Term of the department in which each can- 
didate has resided for the past six months every per- 
son who shall pass the examination, provided such 
person shall have in other respects complied with 
the rules regulating admission to practice as attor- 
neys and counsellors, which fact shall be deter- 
mined by said board before examination. Upon 
such certificate, if the General Term shall find that 
such person is of good moral character, it shall en- 
ter an order licensing and admitting him to prac- 
tice as an attorney and counsellor in all the courts 
of the State. Race or sex shall constitute no cause 
for refusing any person examination or admission to 
practice. Any fraudulent act or representation by 
an applicant in connection with his application or 
admission shall be sufficient cause for the revocation 
of his license by the General Term granting the 
same.” 

The bill failed of passage in the Senate upon the 
last day of the session by reason of its having been 
laid aside for examination at the request of a sena- 
tor, and not having again been reached before the 
hour of final adjournment. 

The bill, as reported by the Senate judiciary com- 
mittee, was favorably reported by the Assembly 
committee on codes, with the active cooperation 
and assistance of Hon. William Sulzer, speaker of 
the Assembly, who took much interest in forward- 
ing the bill, and was passed by the Assembly. 

The bill, as finally amended, is the result of care- 
ful examination and investigation by members of 
the profession in the Legislature, as well as on the 
part of members of the association. Especial men- 
tion should be made of Hon. Charles T. Saxton, 
who as a sub-committee of the committee on the ju- 
diciary, gave the matter much time and attention, 
and it is due to his watchful care and active inter- 
est in the matter that so much progress was made in 
that body. 

In view of the fact that the bill met such general 
approval, and only failed of passage by accident in 
one house, after having passed the other, your com- 
mittee recommend that it be presented to the Leg- 
islature at an early day, and pressed to its passage 
on behalf of the association. 

A communication to the chief judge of the Court 
of Appeals, and the reply thereto, is hereto annexed 
as part of this report. 

Mention should be made of the fact that your 
committee has had the hearty cooperation of the fac- 
ulty of all the law schools of the State, as well as of 
the regents of the University, and the plan to secure 
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a uniform system of examination for admission to 
the bar has met with unanimous approval. 
All of which is respectfully submitted. 
Dated December 26, 1893. 
Tracy C. Becker, 
J. Newton Fiero, 
Louris MARSHALL, 
Epwarp G. WHITAKER, 
CHARLEs M. PREsTon, 
Committee. 


Rooms New York Srate Bar Assocrarion, 
CapiTot, AtBany, N. Y. 


Hon. Coaries ANDREWS, Chief Judge Court of Ap- 
peals : 

Dear Str— During the legislative session of 1893 
a bill was presented and urged on behalf of the 
New York State Bar Association as an amendment 
to section 56 of the Code, a copy of which I here- 
with transmit to you, the purpose of which is to ob- 
tain a uniform system of examinations for admission 
to the bar. The act passed the Assembly, but after 
being reported by the judiciary committee of the 
Senate, failed of passage in that branch by reason 
of want of time before adjournment. 

T am requested by the committee having the mat- 
ter in charge, and also by the joint executive com- 
mittee and committee on law reform of the associa- 
tion, to submit the bill to the members of the Court 
of Appeals for suggestion, criticism or approval. 

The association has manifested much interest in 
the matter, and the proposed bill is regarded by it 
as being in the interest of a higher standard of at- 
tainment for admission to the bar. 

I am, very respectfully yours, 
J. NEWTON FrErRo, 
President New York State Bar Association. 


The Hon. J. Newton Fiero, President State Bar 
Association : 

Dear Str —I have your favor of the 18th Decem- 
ber, and have examined the proposed bill for secur- 
ing a uniform system for the examination of law 
students, and have only to say that, in my opinion, 
the best sentiment of the profession will favor any 
improved method of making examination a real test 
of fitness of candidates for admission to the bar. 
As a member of the court upon which, by the pro- 
posed bill, important duties are devolved in carry- 
ing out the scheme, I prefer to go no further than 
to say that its general purpose has my cordial ap- 


proval. 
Very truly yours, 


CHARLES ANDREWS. 
Cr) 
A county treasurer in Oregon, who went wrong, 
has been fined over $45,000, or double the amount 
he stole, and sentenced to three years in prison. 





TAXATION-—LIEN FOR STREET IMPROVE- 
MENT—EXEMPTION OF ORPHANS’ HOME. 


KENTUCKY COURT OF APPEALS, JUNE 1, 1893. 


Kiieus v. TRUSTEES OF THE ORPHANAGE OF THE 
Goop SHEPHERD. 
' Same v. TRUSTEES OF THE CouRCH HomE. 


Homes for orphans, created and maintained only for the pur- 
pose of public charity, are by section 9, article 1, chapter 
92, General Statutes, exempted from taxation for govern- 
mental purposes, as well of the city of Louisville as of the 
Commonwealth, but they are liable for their proportionate 
part of local assessment for improvement of streets upon 
which they abut. 

A special act exempting an orphans’ home in the city of Louis- 
ville from “ assessment and taxation under the revenue laws 
of the Commonwealth, or under any ordinance, resolution 
or other act of the city of Louisville,” and providing that 
its property “‘is hereby freed from future charge and pay- 
ment of taxes to the State and to the city,’’ exempts the 
property of the home from the ordinary taxation levied for 
the support of the State and the municipal government; 
but it must pay its proportionate part of assessments made 
for local improvements, such as the improvement of streets 
upon which it abuts 

A statute should never be so construed as to exempt a particu- 
lar person or corporation from taxation for any purpose, 
unless the language used clearly and expressly requires it 
to be done. 


_—— from Louisville Chancery Court. 


H. 8. Barker and Lane & Burnett, for appellants. 
Strother & Gordon, for appellees. 


Lewis, J. These two actions, brought by appel- 
lant against appellees, respectively, were tried and 
determined by the lower court together, as will be 
done on this appeal. 

The object of each is enforcement of lien on a lot 
of land for proportionate cost of improving an adja- 
cent street by appellant in pursuance of an ordinance 
of the general council, and under contract with the 
city of Louisville. 

There is no question made in either action about 
his compliance with terms of that contract, nor as 
to correctness of the amounts assessed and fixed. 
But the ground relied on as a defense in each case 
is exemption from such assessment existing in vir- 
tue of special acts of the General Assembly. 

It appears that in 1858 H. P. Johnson conveyed 
to W. Cornwall and others, in trust, a lot upon 
which to establish an orphan asylum, to be used as 
a free home for educating and instructing indigent 
orphan boys in useful arts and trades. And in i872 
‘An act to incorporate the trustees of the Orphan- 
age of the Good Shepherd in the city of Louisville ” 
was passed, whereby W. Cornwall and others, then 
trustees under the deed mentioned, were declared a 
body corporate, to whom the several County Courts 
of the Commonwealth were authorized to bind or- 
phans upon terms agreed to. 

Section 6"of that act is as follows: ‘‘ That all 
property now held for the benefit of said orphanage, 
and all which hereafter may be so held, shall be and 
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the same is hereby exempted from assessment and 
taxation under the revenue laws of the Common 
wealth, or under any ordinance, resolution or other 
act of the city of Louisville, and all such property is 
hereby freed from future charge and payment of 
taxes to the State and to the city.” 

In 1872 John P. Morton conveyed to James Craik 
and others a lot upon which were to be erected 
buildings suitable for a church home for females, an 
infirmary for females, an infirmary for males, and a 
chapel. And subsequently ‘‘An act to incorporate 
the Church Home for Females and Infirmary for the 
Sick” was passed, whereby James Craik and others 
were created a body corporate. 

Section 3 of that act is in the same language as 
section 6 of the first-mentioned act just quoted, dif- 
fering from it only in application. The two insti- 
tutions just created, being manifestly intended for 
purposes of purely public charities, were by section 
9, article 1, chapter 92, General Statutes, independ- 
ent of the special acts, exempted from taxation for 
governmental purposes as well of the city of Louis- 
ville as of the Commonwealth. But taxation for 
ordinary purposes of government does not properly 
comprise local assessment for construction of a street, 
and as a consequence exemption by statute from the 
first does necessarily and properly involve exemp- 
tion from the latter. 

Accordingly, in Broadway Baptist Church v. Mc- 
Atee, 8 Bush, 508, it was held that exemptions 
made in the General Statutes in favor of church 
property apply only to taxation for general pur- 
poses of government—State, county and municipal 
—and that therefore property of that church was lia- 
ble for payment of its proper proportion of cost of 
constructing the particular street there in question. 

In Zable v. Louisville Baptist Orphan Home, 13 
Ky. Law Rep. 385, the appellant, a contractor, sued 
to enforce a lien on property of appellee for its pro- 
portion of the cost of constructing an adjacent alley, 
from which the latter claimed exemption in virtue 
of a special act of the Legislature. 

In that case the following extract from Bur- 
roughs on Taxation was quoted and approved: 
‘The word ‘tax’ or ‘taxes’ does not include local 
assessments unless there be something in the statute 
in which it is found to indicate such an intention. 
The question frequently arises in the construction 
of statutes exempting persons or corporations from 
payment of taxes, and the almost unbroken current 
of authority is that such expression does not include 
local assessment.” 

The question therefore in this case is whether the 
two acts relied on by the appellees respectively were 
intended by the Legislature to exempt their prop- 
erty from local assessment. 

In Zable v. Louisville Baptist Orphan Home the 





provision of the special act is as follows: “The 
property, money, estate and rights of said corpora- 
tion shall be exempt from all taxation whatever.” 
But it was there held the word ‘tax’ did not em- 
brace local assessment, and that something more 
was needed to show such was the legislative inten- 
tion. 

The language of the two acts we are considering 
is however somewhat different from that of the act 
first mentioned ; for it is in both of them provided 
the property shall be exempt from assessment and 
taxation under the revenue laws of the Common- 
wealth, and also under ordinances of the city of 
Louisville. But the word ‘ assessment,” which 
means levying a tax or determining the share 
of tax to be paid by each individual, relates as well 
to taxes for support of the government as to taxes, 
or rather enforced contributions, for the construc- 
tion of streets or other local improvements; for the 
act of assessing must precede collection in either 
case. 

It does not therefore seem to us that the word 
“assessment,” used as it is in the two special stat- 
utes without qualification or explanation, necessar- 
ily or fairly indicates legislative intention to exempt 
the property of appellees from any other than ordi- 
nary taxation for support of the State and munici- 
pal governments. And not being clearly and ex- 
pressly exempted from due proportion of the cost 
of constructing adjacent streets, it cannot be held 
so exempt without violating a well-established rule 
of construction; for, as said in Sedgwick on Statu- 
tory and Common Law, 344, statutes under which 
exemptions from common burdens are claimed “are 
regarded with a jealous eye, and strictly con- 
strued.” 

In support of the construction we have given the 
two statutes in question, we cite the case of State 
v. Mayor and Common Council of Newark, 35 N. J. 
157. There the Protestant Foster Society claimed 
exemption from the cost of constructing or im- 
proving streets under its charter, by which it was 
enacted that the property of the society ‘‘shall not 
be subject to taxes or assessments,” which is nearly 
the same language used in the two statutes we are 
considering. But the court in that case held that 
the word ‘‘taxes” must, in the absence of any 
clear indication to the contrary, be understood to 
refer exclusively to the ordinary public taxes, and 
that the ward ‘‘ assessment ” has reference to bur- 
dens of the same general character as those ex- 
pressed in the word ‘‘ taxes,” and was not intended 
to include local assessments for municipal purposes. 

In our opinion, a statute should never be so con- 
strued as to exempt a particular person or corpora- 
tion from taxation for any purpose, whereby the 
burden falls so much heavier on others having no 
greater interest at stake or duty to perform, unless 
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the language used clearly and expressly requires it 
to be done. In these cases it may be fairly pre- 
sumed that if the Legislature had intended to ex- 
empt the property of appellees from the cost of lo- 
cal improvements it would have been plainly and 
fully indicated by additional or other words than 
the single and insufficient term ‘‘ assessment.” 

Whether the two statutes would be valid, if sus- 
ceptible of the construction contended for by appel. 
lees, is a question we need not determine, because 
we think the exemption claimed was not granted. 

Therefore the judgment in each case is reversed, 
and cause remanded for proceedings consistent with 
this opinion. 





— 


SEDUCTION--EVIDENCE-—INSTRUCTIONS— 
ARGUMENT OF COUNSEL. 


MISSOURI SUPREME COURT, NOV. 21,'1893. 


SraTE v. BRANDENBURG. 


In a prosecution under Revised Statutes, section 3486, for se- 
ducing an unmarried woman under eighteen years of age 
under promise of marriage, it is not error to refuse to allow 
defendant to answer a question as to whether it was his 
honest intention to marry the prosecutrix, and if he is now 
ready to do so, or to instruct as to defendant’s good faith 
in makfng the promise to marry, as, by plain provision of 
the statute, an offer to marry is no bar to the prosecution. 

Testimony that the witness is acquainted with prosecutrix, and 
has never heard any thing against her character, is com- 
petent evidence of her character, and he need not base his 
knowledge on what is ** generally said’’ of her. 

Where defendant’s testimony is immaterial, it is not necessary 
to instruct the jury as to his competency. 

Where, in a prosecution for seduction, the prosecuting attor- 
ney, in argument to the jury, remarked that the return of 
the writs by the officers showed that defendant ran away, 
and skipped out, and the prosecuting witness had to work 
in a factory to support herself and child, and the court re- 
buked him, there is noerror, as it will be presumed that the 
rebuke warned the jury to disregard the statement. 


N the Circuit Court of Montgomery county, Isaac 
Brandenburg was convicted of seduction, and 


appeals. 


Edmonston & Cullen, for appellant. 
R. F. Walker, Attorney-General, for the State. 


Buresss, J. The defendant was convicted in 
the Circuit Court of Montgomery county for seduc- 
ing and debauching one Mattie Owens, an unmar- 
ried female of good repute, and under eighteen 
years of age. The case is in this court on his ap- 
peal. The facts developed by the testimony are 
that during December, 1890, and January, 1891, 
defendant boarded at the home of the prosecutrix, 
at Danville, Montgomery county, Mo. That de- 
fendant and the prosecutrix were engaged to be 
married. The prosecutrix testified that, on Decem- 
ber 26, defendant asked her to have sexual inter- 
course with him. She replied, ‘‘ It was not right,” 
when he said, ‘‘It wouldn’t be no harm. We are 
engaged,” and she then consented. That they had 
sexual intercourse twice during January, 1891, and 
each time they had about the same conversation. 








That the parents of the prosecutrix refused to per- 
mit defendant to come to the home of the prosecu- 
trix, and refused to permit her to marry defendant. 
That defendant always expressed a willingness to 
marry her, and never refused. The mother of 
prosecutrix testified that she forbade her daughter 
marrying defendant, and ordered him not to come 
on the placeagain. That she told her daughter she 
had rather see her dead than marry defendant. 
That she and her husband offered to settle the case 
for less than $100. Letters written by defendant 
to prosecutrix were identified, and read in evidence, 
in which defendant renewed his offer to marry her. 
The testimony gives the prosecutrix a good reputa- 
tion for chastity and virtue. 

The indictment is well enough, and good under 
the section of the statute under which it was drawn, 
containing, as it does, all necessary averments. 
State v. Eckler, 106 Mo. 585; State v. Primm, 98 
id. 368. 

It is contended by counsel for defendant that the 
court committed error in allowing the witnesses 
MacMahan and Bellamy to testify to the reputation 
of the prosecutrix, because they were not qualified 
to doso. This contention is not sustained by the 
record, which discloses the fact that each one of 
these witnesses testified that he was acquainted 
with Mattie Owens — one of them (Bellamy), that 
she went to school to him in 1890 — and they both 
testified that they had never heard any thing against 
her. In passing upon asimilar question by this 
court, Sherwood, J., said: ‘‘ That reputation may, 
with justice, well be called good, which no slander 
has ever ventured to even so much as question. A 
blameless life, oftentimes, though not always, gives 
origin to such a reputation. But when it can be 
said of a man, by those well acquainted with him, 
that they never heard his reputation as to truth and 
morals discussed, denied, or doubted, it is equivalent 
to passing upon him the highest encomium. The 
authorities abundantly establish that the person 
testifying need not base his knowledge on what is 
‘ generally said’ of the person whose character is in 
question, but may base his knowledge of the repu- 
tation of such person on evidence of the negative 
nature above noted.” State v. Grate, 68 Mo. 22, 
and authorities cited. 

Defendant was introduced as a witness in his own 
behalf, and asked whether or not it was his honest 
intention to marry the prosecuting witness, if he 
had always held himself in readiness and willing to 
marry her, and if he was not then ready and willing 
to do so. These questions were all objected to by 
the State, the objections sustained, and the defend- 
ant duly excepted. It is urged with much earnest- 
ness that the court should have permitted these 
questions to be answered, as the answer thereto 
would have shown that defendant acted in good 
faith in promising to marry Mattie Owens, and was 
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not guilty of any deception in promising to do so. 
It is the act of seducing and debauching which is 
the gravamen of the offense, and, if this is done by 
promises of marriage, the crime is complete, no 
matter what the defendant’s intentions may have 
been, or what offers he may have made after the act 
was consummated. Section 3486, Revised Statutes, 
provides that: ‘‘If any person shall, under or by 
promise of marriage, seduce and debauch any un- 
married female of good repute, under eighteen 
years of age, he shall be deemed ‘guilty of felony 
* * * but if, before judgment, upon an indict- 
ment, the defendant marry the woman thus seduced, 
it shall be a bar to any other prosecution of the 
offense, but an offer to marry the female seduced 
by the party shall constitute no defense to such 
prosecution.” While, by the plain provisions of 
the statute, marriage by the defendant of the female 
seduced, before judgment, is a bar to the prosecu- 
tion, the mere offer to do so is not. This position 
finds support in the case of State v. Bierce, 27 Conn. 
819, where, under a statute like the Missouri statute, 
it is said: ‘‘The proposition that a virtuous and 
innocent female, who has been persuaded by a man 
to surrender her chastity to him by a promise of 
marriage, which is the strongest temptation that 
could be offered to prevail upon her to part with her 
innocence, and in which she implicitly confided, is 
not, although such promise was made honestly, and 
with an intention to perform it, within the protec- 
tion intended by the statute on which this informa- 
tion is founded, is, on the face of it, so absurd that 
we deem it unnecessary, formally, to refute it. Is 
it less a seduction that it was accomplished by the 
most powerful inducement which could be offered 
to his victim, or that such inducement consisted of 
a promise which was intended to be performed?” 
Moreover, the prosecuting witness testified that, 
although the defendant always expressed a willing- 
ness to marry her, and never refused to do so, she 
never saw or heard of him after the 5th day of July, 
1891, until after his arrest, when he wrote her. 
The court, in defining ‘‘ good repute,” as used in 
the statute, adopted the same definition as did this 
court in the case of State v. Wheeler, 108 Mo. 658, 
which we are satisfied is correct, and according to 
the meaning as those words are used in the statute. 
Another contention is that the court should have 
instructed the jury that defendant was a competent 
witness in his own behalf, and the weight to be 
given to his testimony, although no such instruction 
was asked by him. A sufficient answer to this con- 
tention is that the only matters that defendant tes- 
tified to were that as to his name, and that he had 
promised to marry the prosecuting witness. Cer- 
tainly, there was no error, under such a state of 
facts, in the failure of the court to instruct as to 
his competency, and the weight to be given to his 





testimony, as it was of no consequence or import- 
ance. 

There was no error in refusing to give the in- 
structions prayed for by defendant. The first and 
third embodied the good faith on the part of the 
defendant in promising to marry Mattie Owens, 
which was not the law, as hereinbefore stated, while 
the second was substantially given in the other in- 
structions given on the part of the State. 

During the argument before the jury on the merits 
of the case, one of the attorneys for the State re- 
marked ‘‘that the return of the writs by the officers 
showed that the defendant ran away, or skipped 
out, and that the prosecuting witness had to work 
in a tobacco factory to support herself and child.” 
Counsel for defendant objected to such remarks, 
and the court then stopped the attorney, rebuked 
him, and directed him to confine his remarks to the 
record and factsin proof. This is all that the court 
could do, and all that was required. We are jus- 
tified in assuming that the rebuke of the court 
warned the jury to disregard the statements. State 
v. Lee, 66 Mo. 165; State v. Finn, 24 Mo. App. 344. 
As there is no error in the record which will justify 
a reversal of the cause, the judgment will be af- 
firmed, and it is so ordered. 

All concur. 


PORTRAIT PUBLISHED WITHOUT 
CONSENT. 


UDGE McADAM, in the New York Superior 
Court, Dec. 29, 1893, decided that a publica- 
tion has no right to print a picture of a person, ina 
voting contest to decide his popularity, as compared 


with another, without his consent. The decision 
was handed down in the case of Rudolph Marks 
against Joseph Jaffa, a publisher. The plaintiff is 
a Hebrew actor, at present studying law in the Uni- 
versity of the City of New York. The publisher re- 
cently started a voting contest to decide whether 
Marks was the most popular student. Judge Mc- 
Adam said in his opinion: ‘‘If a person can be com- 
pelled to submit to have the use of his name and his 
profile put up in this manner for public criticism, to 
test his popularity with certain people, he could be 
required to submit to the same test as to his hon- 
esty or morality, or any other virtue or vice he was 
supposed to possess, and the victim selected would 
have either to vindicate his character in regard to 
the virtue or vice selected, or be declared inferior 
to his competitor, a comparison which might prove 
most odious; indeed, he might be placed in com- 
petition with a person whose association might be 
peculiarly offensive, as well ag detrimental, to him. 
Such a wrong isnot without its remedy. No news- 
paper or institution, no matter how worthy, has the 
right to use the name or picture of any one for such 
purpose without his consent.” An injunction is 
granted pending trial. 
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NEW YORK CITY BAR ASSOCIATION — 
ANNUAL MEETING—ELECTION OF OF- 
FICERS—INDORSEMENT OF MR. HORN- 
BLOWER. 


(}\HE annual election and meeting of the New 

York City Bar Association was held last Tues- 
day evening at 7 West Twenty-ninth street. After 
the routine business James C. Carter submitted reso- 
lutions deploring strongly the fact that the judiciary 
committee of the Senate had made a report adverse 
to the confirmation of the nomination of William 
B. Hornblower as associate justice of the United 
States Supreme Court. Ex-District Attorney De 
Lancey Nicoll seconded the adoption of the resolu- 
tions, which were passed by a unanimous vote as 
follows: 

Resolved, That this association has learned with the 
deepest regret that the judiciary committee of the 
Senate has made a report adverse tu the confirmation 
of the nomination of William B. Hornblower as asso- 
ciate justice of the Supreme Court of the United 
States. 

Resolved, That while under ordinary circumstances 
this association might hesitate to make any expression 
intended to reach the Senate, of its opinion upon the 
fitness of any judiciary nomination while it is pending 
for consideration before that body, yet in view of the 
fact that the adverse action is reported to be based 
upon Mr. Hornblower’s supposed lack of the practice 
and experience requisite to qualify him for the place 
for which he was nominated, it feurs that its silence 
would be misunderstood if it failed to declare its clear 
conviction that the opinion of the judiciary committee 
must have been founded upon mistaken or insufficient 
information. 

Resolved, That this association, after a long and in- 
timate acquaintance with Mr. Hornblower and with 
his professional employments, feels entirely justified 
in declaring its opinion that he is, in point of learning, 
character, and experience, eminently fitted for the 
high office to which he has been nominated. 

Resolved, That copies of these resolutions, duly au- 
thenticated, be forwarded to the senators from the 
State of New York. 

‘*T should have hestitated under ordinary cir- 
cumstances,” said Mr. Carter, ‘‘ before bringing 
such a matter to the attention of this association. 
The Senate of the United States is rightly presumed 
to be fully qualified to pass judgment upon the 
qualifications of any candidate nominated, and it 
would ordinarily seem to be presumptuous to offer 
to that body an expression of opinion which has 
not been asked. But I apprehend that if we should 
be silent after this report, and after knowing what 
it contains, that silence might be misinterpreted. 
It should not be said that we had acquiesced by 
silence in the declaration that Mr. Hornblower lacked 
any of the qualifications, and especially those of 
practice and experience, which are necessary to en- 
able one to perform properly the duties of a judge 
in the highest judicial tribunal in the land. We 
have been closely associated with him for many 
years. If any know what his qualifications are, we 
ought to know, and it seems to me suitable that we 


‘competent, 





should express our conviction. I therefore offer 
this resolution.” 

In seconding the resolution Mr. Nicoll said: 
‘*When I saw that the nomination of Mr. Horn- 
blower had been rejected by the judiciary committee 
of the Senate I certainly shared the surprise of all 
those who knew him and understood his eminent 
qualifications for the place. I have even addressed 
senators as to Mr. Hornblower’s fitness for the posi- 
tion. I am inclined to go further and tu express 
some apprehension lest this great office is the foot- 
ball of politics, and Mr. Hornblower is the victim 
of politicians. This is not an office to be trifled 
with. The imputations cast by the Senate on Mr. 
Hornblower’s ability are wholly unfounded. He has 
the confidence of the entire bar association. I there- 
fore second the resolution.” 

Wheeler H. Peckham, president of the bar asso- 
ciation, said: ‘‘I wish to say a word before this 
resolution is voted upon. We have all known Mr. 
Hornblower well, and know him to be in every way 
We can hardly understand the slight 
that seems to have been put upon him. We should 
say that we, who know him well, believe he would 
adorn any position.” 

Elihu Root spoke in the same vein. 

The following ticket for the ensuing year was 
elected: President, Wheeler H. Peckham; vice- 
presidents, Francis U. Barlow, John E. Parsons, 
Elihu Root, Albert Stickney, Charles E. Strong; 
recording secretary, Silas B. Brownell; correspond- 
ing secretary, David B. Ogden; treasurer, S. Sidney 
Smith. 

This makes the third term for Mr. Peckham as 
president. This is contrary to the established cus- 
tom, but it was determined to make an exception to 
the rule out of compliment to Mr. Peckham. 


HOW THE JURY IN THE PRENDERGAST 
TRIAL WORKED. 


HE story of the proceedings in the jury-room 
when the twelve men left the court-room to de- 

cide the fate of Prendergast is interesting. As soon 
as they reached the room they elected Jacob Sutter 
foreman and selected another of the members as 
a clerk, Without argument, they proceeded to bal- 
lot on the question, ‘‘ Was Prendergast sane at the 
time of the murder of Carter Harrison?” Twelve 
slips of paper were put into a hat, and when they were 
read every one of them had on it the word ‘“‘ yes.” 
Next there was a ballot on the question, ‘‘Is Pren- 
dergast now sane?” Again the twelve ballots read 
“yes.” Then foreman Sutter put the question, 
‘* What shall be the punishmentinflicted? Fourteen 
years or life in the penitentiary, or death?” Twelve 
more slips of paper were dropped into the hat, and 
the clerk read from each one the single word 
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“death.” Foreman Sutter then got up and stated 
the reasons which induced him to believe as he did, 
and he was followed by each juror in turn, who 
told of the points in the evidence which caused him 
to make up his mind as shown in the ballot. When 
the jurors were through, the clerk wrote out the 
verdict, which was signed, and they returned to the 
court-room to make known the result of their delib- 
eration. It was a new proceeding for a jury, and 
counsel know of no precedent for such a systematic 
and orderly manner of reaching a verdict. The en- 
tire proceedings lasted, as was told the morning fol- 
lowing, exactly an hour. 
ination 


FATE OF A ONCE NOTED LAWYER. 


N Poughkeepsie, recently, Judge Guernsey com- 
mitted Albert Van Wagnen, the noted Ameri- 
can lawyer, who for many years resided in London, 
to the Hudson River State Hospital for the Insane. 
Thirty years ago, when Judge Joseph F. Barnard 


was first elected to the Supreme Court bench, Van - 


Wagnen was associated with him in the practice of 
law in Poughkeepsie. The judge turned over to him 
his practice, worth $10,000 a year, and all his inter- 
est in the office and fixtures. Four years later Mr. 
Van Wagnen moved to New York, where he met 
with much success, socially and financially, and was 
a welcome guest at the homes of the Astors and 
other society leaders of that day. He removed to 
London, where he married and had a son, who is 
now sixteen years old. In London Mr. Van Wag- 
nen became widely known, and was much consulted 
as an authority on American law. He cut as much 
of a dash socially as he did in New York, and 
gained the reputation of being a lavish entertainer. 
Several years ago his wife died, and since then his 
mind has seemed to be affected. His practice drop- 
ped off, and as he had regularly spent his income, 
he was reduced to poverty. His friends made up a 
purse to send him to this country, but as none of 
his near relatives are living, nobody could be found 
to care for him, and he was sent to the hospital. He 
is suffering from paresis. His son has been adopted 
by distant relatives living near Poughkeepsie. 


POWER OF ELOQUENCE — HOW IT SAVED 
A TEXAN ON TRIAL FOR MURDER. 


, PROMINENT lawyer of the Lone Star State, 
A who recently visited New Orleans, related toa 
Picayune reporter the following story of a murder 
trial in his Texas home: 


The prisoner was on trial for his life. The evi- 
dence had all been heard. The State’s attorney 
had just taken his seat after a most incisive state- 
ment of the evidence, wherein he had demonstrated 
the utter failure of the prisoner’s theory of self-de- 
fense. The prisoner was a stranger in the county. The 
counsel for the prisoner was a stranger, too, known 








only by reputation to the judge and the bar, and that 
reputation was one of great ability, perfect integrity 
and a marvelous knack of “snatching verdicts’’ each 
time by some new turn. This gaunt, yet graceful 
gray-headed man arose, seemingly without looking at 
the jury, though each man felt that he was under the 
power of that wide-open gray eye. After bowirg to 
the judge and sayiug a few almost inaudible words of 
courtesy to his honor, he turned to the prisoner and 
said: 

**You must die, John—die by hanging. It will be 
for no fault of yours, by no fault of the judge or of his 
jury, or of the good people of the county; neither will 
it be any fault of the law. The law of Texas is all 
right, though you die innocent. The law, though its 
machinery may sometimes expose perjury, can’t al- 
ways prevent the false swearing of witnesses. Judges 
and juries have not the power, though they sometimes 
exercise the authority of Almighty God. They couldn’t 
look down into the souls of those perjured witnesses 
and see the malice, hate and private purpose that col- 
ored and twisted all the facts. We can’t help it now. 
You must die as you have lived, like a brave man. I[ 
don’t need to tell you that. The woman who bore 
you, three months before you saw the light of heaven, 
carried in her arms from one of the bloodiest fields of 
the late war the bleeding, senseless form of your 
father, while shot and shell still shrieked and the 
groans of the dying filled the air. And your father, 
whose maimed body we laid to rest last week, was 
not matched in all this land. These trusted you, and 
their blood can betray no trust. The only message he 
sent you was: ‘Tell him we believeinu him.’ We will lay 
you beside them. Ina few days this old white head 
will be laid next to you. I'll not be ashamed to be 
buried soon beside you, John. You are so like the 
other John that I see the visions of bappy boyhood 
while gazing into the same true eyes—confused with 
these is the pride I have taken in my friend’s boy. 
While we lay these bodies in the churchyard over the 
mountain we'll appeal this case. We'll try it all over 
again up yonder.” 

Then in a few of the boldest and grandest figures he 
sketched his idea of a trial in heaven, where, as he 
said: ‘‘In that glorious presence the false witness is 
dumb and the Inerrant Judge needs not the aid of 
counsel or of jurors.” Then he pictured in low, vibrat- 
ing tones the eagerness with which the mother, and 
the calm confidence with which the father awaited 
heaven’s verdict, the quick rush, the entrancing, soul- 
satisfying embrace of both at the words “‘ not guilty.’’ 
Then, taking up both hands of the prisoner, he looked 
down in his face fora moment steadily, then, bending 
forward, with mother-like tenderness, kissed him 
twice on the forehead, saying, in a whisper audible to 
all: ‘‘We can wait for that. So, good-bye, John, my 
boy.”’ Bowing respectfully again to the judge he took 
his seat, still holding one of the prisoner’s hands. The 
district attorney, who through all this sat with his 
back half turned to the speaker and to the jury, ner- 
vously and excitedly chewing his toothpick and cross- 
ing and recrossing his legs, began a reply which quickly 
ended after a good look at the jurors’ faces in a stam- 
mering request to them to do their duty. The judge’s 
charge was scattering. He seemed to scarcely know 
what he said. The jury did not hear him. Not the 
slightest incident occurred to break the spell. They 
went out, returned and in a very few moments the 
verdict of “not guilty’ was recorded. What was the 
force that “ worked ” this result ? 


_—-- + 


* One should not know of what metal a bell was un- 
less it were well beaten ; quasi diceret, by good disputing 
the law shall be well known.” Hankford, J., 11 Hen. 
IV. 87, cited by Coke on Littleton’s Epilogus. 
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NEW YORK STATE BAR ASSOCIATION. 


HE seventeenth annual meeting of the New York 
State Bar Association will take place at Albany, 
Tuesday and Wednesday, January 16 and 17, 1894. 
J. Newton Fiero, president; L. B. Proctor, secretary. 
Committee of arrangements — Edwin A. Bedell, 
chairman; Howard Chipp, Jr., Emory A. Chase, 
Franklin Couch, Frank C. Ferguson, John B. Glea- 
son, Gilbert R. Hawes, Philip Keck, Robert G. 
Scherer, Fred. E. Wadhams, E. B. Youmans. 


TuesDAY’s PROCEEDINGS. 


The association will meet at the Senate Chamber, 
Tuesday, January 16, at 2:30 P. mM. 

President’s address, by J. Newton Fiero; subject, 
‘*A Practical View of Law Reform in New York.” 

Nominations for membership. 

Secretary’s report. 

Treasurer's report. 

Report of the executive committee. 

Papers and addresses — ‘‘ Is a Uniform System of 
Examination for Admission to the Bar Desirable?” 
— by William A. Keener, dean of Columbia College 
Law School; Harry B. Hutchins, associate dean of 
Cornell University Law School; George Chase, dean 
of New York Law School; Austin Abbott, dean of 
Law School of University of New York; Abner C. 
Thomas, dean of Metropolis Law School; Leroy 
Parker, vice-dean of Buffalo Law School; Rt. Rev. 
William C. Doane,. vice-chancellor University of 
New York. 

Appointment of committee on nomination of offi- 
cers. ; 

Miscellaneous business. 


TurEsDAY EVENING. 


General meeting at Assembly Chamber, at 8 P. M. 

Prayer, by Rev. Edward G. Selden. 

Brief address, by Hon. Adlai E. Stevenson, Vice- 
President of the United States. 

Address, by Hon. Joseph N. Dolph, United States 
Senator from Oregon; subject, ‘‘ Law Reform.” 

At the close of the meeting the members of the 
association will be the guests of Governor Flower at 
his annual legislative reception. 


WEDNESDAY’s PROCEEDINGS. 

At common council chamber, City Hall, at 10:30 
A. M. 

Report of committees. 

‘““The Constitutional Conventions of 1846 and 
1867,” by William P. Burr. 

‘*The Judiciary Article of the Constitution, with 
Reference to the Constitutional Convention of 1894,” 

Papers and addresses by Walter S. Logan, first 
judicial district; William H. Robertson, second ju- 
dicial district; Augustus Schoonmaker, third judi- 
cial district; Philip Keck, fourth judicial district ; 
Louis Marshall, fifth judicial district; John B. 
Stanchfield, sixth judicial district; Martin W. 
Cooke, seventh judicial district; Norris Morey, 
eighth judicial district. 

General discussion of the Judiciary Article—ten- 
minute addresses. 

Discussion of work of Constitutional Convention 
—five-minute addresses. 

Miscellaneous business. 

The association will entertain its members and 
guests at luncheun at the Fort Orange Club at 1 Pp. m. 





WEDNESDAY AFTERNOON. 


At common council chamber, 2:30 Pp. M. 

Report of committee on law reform. 

Report of committee on legislation. 

Report of committee on engrossing of bills. 

‘«The Work of Bar Associations,” by R. D. Mar- 
shall, of the Ohio State Bar Association. 

‘Statutory Revision in New York,” by Charles 
A. Collin. 

Report of committee on nominations. 

Miscellaneous business. 


WEDNESDAY EVENING. 


Reception by the association to judges of the 
Court of Appeals and justices of the Supreme Court 
at the Delavan House, at 8 P. Mm. 


Abstracts of Recent Decisions. 


CHECK—SIGNATURE—BURDEN OF PROOF. — The 
genuineness of the signature on a check in suit may 
be put in issue by a denial not made by the person 
whose signature it purports to be, and the burden 
of proof on that issue is on the person making the 
denial. Shaw v. Jacobs (Iowa), 56 N. W. Rep. 684. 


CRIMINAL PLEADING—DEMURRER TO INDICTMENT. 
—Where in an indictment for manslaughter against 
several defendants, it is sought to charge them 
jointly with culpable negligence in the performance 
of certain work in failing to adopt means necessary 
to avoid the happening of a disaster resulting in 
loss of life, all the facts necessary to show how the 
defendants were joined or united in obligation to 
make use of such means must be set forth in the in- 
dictment, in order that the court may determine 
whether there was a joint duty upon all the defend- 
ants alike, and whether the culpable negligence 
charged was of anature to involve them all in its 
criminal consequences, as a joint commission of 
crime. Where such necessary averments are want- 
ing, the indictmert will be fatally defective, and 
such defect is available to the defendants either by 
demurrer or by motion in arrest. The allegation 
that the defendants undertook and assumed the per- 
formance of the work, and were concerned in its 
performance, and that they had entire care, charge, 
control, management and supervision thereof, is not 
sufficient, being merely a general conclusion drawn 
by the pleader from precedent facts. The indict- 
ment, to justify the joint charge against them all, 
should clearly set forth the facts showing the rela- 
tion of the defendants to the work, and what par- 
ticipation each of them had in directing, regulating 
and conducting the work. So also facts must be 
averred on the face of the indictment to show that 
there was, in legal contemplation, a common or like 
personal duty on the part of each of the defendants; 
and the facts averred must not only show the neg- 
lect of that duty, but to make the party guilty of it 
liable to a charge of felony, such neglect must have 
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been personal, and the death that ensued must have 
been the immediate and direct result of that per- 
sonal neglect of duty. Where the essential facts to 


show such state of the case are wanting the indict- 
ment will be defective, and a demurrer thereto must 
be sustained. Ainsworth v. United States (Ct. App., 
Dist. Colo.), 21 Wash. Law Rep. 806. 


EMBEZZLEMENT OF POSTAL FUNDS.—Under Supp. 
R. 8. U. S., chap. 144, § 1, providing that persons 
embezzling any money of the United States shall be 
deemed guilty of a felony, a postmaster convicted 
of embezzling from the money-order funds is guilty 
of a felony, such money belonging to the United 
States, R. 8., § 4045, providing that all such funds 
shall be deemed to be in the national treasury. Uni- 
ted States v. Swan (N. Mex.), 34 Pac. Rep. 533. 


INJUNCTION—AGAINST WASTE OF NATURAL GAS. — 
A court of equity will not interfere by injunction to 
compel a land-owner who has sunk a gas well on 
his own premises, without malice or negligence, to 
stop the flow of gas therefrom, which has proven 
insufficient in quantity to enable him to utilize it, 
at the suit of adjoining owners, whose wells yield 
gas in sufficient quantities to enable them to utilize 
and market it, though defendant’s well drains the 
common reservoir, and thus will ultimately reduce 
the flow of plaintiff's well. Hague v. Wheeler (Penn.), 
27 Atl. Rep. 714. 


LrpEL—RvumMors.—An article describing a person 
as having such a mania for destruction that she 
scatters poison about the neighborhood for dogs, 
chickens and household pets, and alleging that she 
poisoned a cow, tried to take her own life and at- 
tempted the destruction of a family against whom 
she had a grudge, is libellous as tending to excite 
fear and abhorrence. Republican Pub, Co. v. Miner 
(Colo.), 34 Pac. Rep. 485. 


SALE—WARRANTY.— Where a person with knowl- 
edge of defects in material delivered under a con- 
tract containing specifications as to quality, receives 
and uses the same without giving notice of the de- 
fect, he cannot, in an action against him for the 
price, set up a counter-claim for damages for the de- 
fects. Berthold v. Seevers Manufucturing Co. (Iowa), 
56 N. W. Rep. 669. 


TRIAL—ADVISING JURY TO AGREE.—It was not er- 
ror for the trial court to instruct the jury, after they 
had been out some twenty hours without agreeing 
upon a verdict, to the effect that if one or two of 
their numbers differed in their views of the evi- 
dence from the others, they should be thereby in- 
duced, although not required to surrender conscien- 
tious convictions, to doubt the correctness of their 
own judgments, and should be led to inquire 
whether they were not mistaken. Gibson v. Minneap- 
olis, St. P. & 8.8. Ry. Co. (Minn.), 56 N.W. Rep. 686. 





Gorrvespondence. 


LETTER FROM Hon. Davip DupLey FIELD. 
Editor of the Albany Law Journal : 

The new rules of the High Court of Justice in 
England, which are to go into effect on the Ist of 
January, are of such interest that I think you will 
be glad to publish them in Tue ALBany Law Jour- 
NAL, and for that reason [ inclose them to you. 

You will observe that in most cases they dispense 
with written pleadings. Such radical changes 
would make our old fogies tremble in their shoes. 
But the world does move. 

I hope that the incoming Legislature will take up 
and pass the proposed Code of Evidence, which has 
been so carefully revised and so often recommended 
by the State Bar Association. Also, that it will 
frame and pass a stringent law to-forbid the assess- 
ment for political uses of candidates for judgeships. 
This evil, if not extinguished at its beginning, will 
grow, and eat out the life of the judiciary. 

Davip Dupey FIep. 

East GRINSTEAD, ENGLAND, Dec. 18, 1893. 

[We are much obliged to Mr. Field for kindly 
sending us the new rules to which he alludes, but 
they are too long to be reproduced in Tae Law Jour- 
NAL. They would fill seven or eight pages of this 
paper. Mr. Field’s wish as to legislative prohibition 
of political assessments on judiciary candidates has 
been anticipated by Mr. Sheffield, who has intro- 
duced in the Assembly a bill providing that a per- 
son who solicits a contribution from a judicial offi- 
cer, or candidate for judicial office, shall be deemed 
guilty of a misdemeanor, and on conviction be pun- 
ishable by a fine of not less than $1,000, or by im- 
prisonment for a term not less than six months, or 
both. 


didate who makes such a contribution within three 


The bill also provides that any judicial can- 


months prior to his election or appointment to office 
shall be guilty of a misdemeanor, and on conviction 
punishable by a fine of not less than $1,000, or by 
imprisonment for not less than one year, and shall 
It is to be hoped that this 
bill will become a law. ] 


also forfeit his office. 


Howarp University Law ScHoot. 
Editor of the Albany Law Journal: 

Will you kindly allow me to call the attention of 
liberal-minded persons, especially members of the 
bar, to the Law School of the Howard University 
of this city? 

This is an excellent institution. It has an able 
and learned faculty, and very intelligent and prom- 
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ising pupils. It is the only institution in the South 
where young men who have any mixture of the 
blood of the colored race in their veins can be edu- 
cated to become lawyers, or have facilities for a 
thorough study of the Constitution. It is highly 
desirable that future leaders of this race numbering 
now more than eight millions in this country, 
should have such opportunities somewhere, and 
that they should not be compelled to go North for 
the purpose. 

This school has a good building, known as Evarts 
Hall, which is due largely to the generosity of Mr. 
Charles P. Huntington and Mr. William M. Evarts. 
But the library is sadly deficient, hardly large 
enough for a young lawyer beginning practice. If 
any generous person would make a gift of money to 
endow the library, or if any person possessing du- 
plicate law books, or any person having a law library 
which he does not desire to use, would send either to 
the Law School of Howard University it would bea 
very useful public service. Let there be no fear of 
sending old editions. They will be extremely useful. 

Books and donations for this purpose, or commu- 
nications with reference thereto, may be addressed 
to Prof. William H. H. Hart, Law Department, 
Howard University, 420 Fifth street, N. W., Wash- 
ington, D. C. 

I should be glad to answer further inquiry. Prof. 
Gray, of Harvard, has this winter delivered some 
admirable lectures before this school. I hope his 
example will be followed by other instructors from 


Northern universities, 
GEorGE F. Hoar, 


Wasurnaton, D. C., Jun. 6, 1894. 


Aotes. 


GERMAN student, wrestling with the English 
language, rendered a text as follows: ‘‘The 
ghost is willing, but the meat is feeble.” 


There are not far from five thousand {lawyers in 
New York city, and during the past year the police 
arrested one of every thirty-four of them.— Daily 
America. 


Recent scene in the English Court of Appeal. 
Learned lord justice to Mr. X.: ‘* Will you kindly 
inform the court what is the point of law before us, 
which you are obscuring with your eloquence?” 


In 1634 the Massachusetts General Assembly made 
bullets a legal tender by the following enactment: 
‘* It is likewise ordered that muskett bulletts of a 
full boare shall pass currantly for a farthing apiece, 
provided that noe man be compelled to take above 
XII d att a tyme in them.” 


A bashful Maine justice of the peace, being called 
upon to marry a blushing couple, thought it proper 
to quote some Scripture in addition to the usual for- 


mula. He ransacked his brain in an effort to re- 
member something appropriate, and then said: 
‘* Suffer little children to come unto you, for of such 
is the kingdom of heaven. ” 


Of Lord Justice Bowen, successor of Lord Justice 
Hannen, it is related that when he was assigned to 
preside in the Admiralty Court, and with no expe- 
rience in marine cases, he remarked as much upon 
taking his seat, adding: “And may there be no mur- 
muring at the bar when I put out te sea,”—an ex- 
ceedingly neat application of Tennyson’s familiar line. 

The famous Chief Justice Holt and his wife hated 
each other, and when she fell dangerously ill he 
was so delighted that he became disgracefully tipsy. 
But his wife was equal to the emergency, and sent 
for the great Dr. Radcliffe, who hated Holt, and 
therefore out of spite, when the case was presented 
to him, came with great promptuess and saved her 
life. 

Cicero had for his first wife a shrew named Te- 
rentia, who made him do as she pleased. He was 
under great obligations to Clodius, but when the 
divorce suit of Cesar against Pompilia came up for 
trial, Terentia compelled Cicero to appear against 
Clodius. Tired of Terentia, Cicero got a divorce, 
and married arich girl named Publilia, but left her, 
too, and lived alone until his death. 


The professor of the chair of political economy 
had talked to the class an hour and a half. ‘I 
have tried to make this whole question of the tariff 
perfectly plain to you,” he said, wiping the perspi- 
ration from his glowing face, ‘‘and I trust I have 
succeeded. Still, if there should be some among 
you who desire further light on this matter, I am 
ready to answer any questions you may ask.” “I 
think I understand the most of your lecture, pro- 
fessor,” spoke up a deeply interested young man on 
the front seat, ‘‘but I’d like to know whether this 
Ad Valorem you’ve been talking about is a man or 
a woman?— Chicago Tribune. 


Not long since, in the course of a trial before a 
certain justice of the peace in Texas, counsel for the 
defendant requested the court to rule on a certain 
point, whereupon counsel for plaintiff, whose name 
was Charley, insisted that the court had already 
passed on the point. After considerable argument, 
and due deliberation on the part of the court, the 
justice (who was Irish) said: ‘‘Charley, this court 
has niver passed on that p’int.” ‘‘ Well,” said 
Charley, ‘‘ Will your honor pass on it now?” “TI 
do pass on it now,” responded the court, with infin- 
ite dignity. ‘‘ Well, how does your honor pass on 
it?” inquired the perplexed counsel. The court 
straightened himself up, cleared his throat, and re- 
lieved himself by delivering the following, in the 
most impressive manner: ‘‘ Charley, ye must abide 





by the law, whativer it is."— Central Law Journal, 
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dressed simply to the Editor of Taz AutBany Law JOURNAL. 
All letters relating to advertisements, subscriptions, or other 
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NOTICE TO SUBSCRIBERS. 


WING to the amount of work which we 
have had to do in order to collate the 
work of the New York State Bar Association, 
we have not completed our index to volume 48, 
which will be finished and forwarded to sub- 
scribers shortly. 


It is generally asserted that the main ob- 
ject, or, at all events, the actual result, of 
bar associations is a yearly social gathering, 
_ where the legal lights may for a time loosen 
the strings, be relieved from care, and ap- 
pear as good fellows. It is supposed by the 
world at large that some of the gray matter of 
the brain of a few members is destroyed by an 
alleged business meeting, and that the vagaries 
which may be emitted from the gathering are 
not worth noticing. It was with great pleasure 
that we followed the recent meetings of the New 
York State Bar Association, and found that the 
combination of good-fellowship and earnest de- 
sire for improving the weaknesses of the law had 
been happily made, and we do not hesitate to 
indorse the spirit and zest of the association. 
The proper position of such a society is to act 
as an intermediary between the legal profession 
and the Legislature. This fact is becoming 
yearly to be better understood, and more and 
more prestige is given to the recommendations of 
the association. The president of the associa- 
tion most fitly said that the body corporate 
should be increased to one thousand members, 
equally taken from different parts of the State, 
so as to give at a meeting the consensus of opin- 
ion as to changes and improvements needful to 
the profession and to society at large. The 
questions of amending the Judiciary Article of 
the Constitution by consolidating courts of con- 
current jurisdiction with the Supreme Court, 
regulating appeals from the General Term so as 
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to allow the Court of Appeals to have a fair and 
reasonable amount of work, which it could dis- 
patch with promptness; making a uniform sys- 
tem for the admission of attorneys, and other 
topics, were discussed in such a practical man- 
ner as to show how mindful the bar is of many 
vexing situations. 

The most original and thoughtful proposition 
was made by Judge D. Cady Herrick, of Al- 
bany, and met with the hearty approbation 
which it deserves. The judge said that one of 
the most troublesome questions of the day is 
how contested State elections may be decided 
so as to give the people at large, not the assur- 
ance that every contest would be correctly set- 
tled, but an honest confidence in the tribunal 
which would decide the matter. He suggested 
that judges, who had retired by reason of the 
statutory provision as to age, and who were still 
competent, both physically and mentally, to per- 
form duties, should each year receive certificates 
of fitness, and be constituted as a court or courts . 
to determine contests. Judge Herrick said that 
such a court would be past the point where 
party allegiance would bias their decisions, and 
would have the unreserved confidence and trust 
of the people, which alone would prevent many 
contests and dishonesty in legislative elections 
where it was felt that it was only a question as 
to which political party would control the legis- 
lative body. The idea was carried out to some 
extent and indorsed by members, one of whom 
said that an opinion as to the ineligibility of 
any candidate was generally only a guess as to 
whether his political faith were to control the 
legislative body. 

We commend heartily the idea of creating 
this court, and would urge the Constitutional 
Convention to give this matter their attention 
and approval, so that one of the greatest evils 
in our form of government may be greatly les- 
sened if not entirely obviated. 


The event of the meeting of the State Bar 
Association was the presence and address of 
Vice-President Adlai E. Stevenson, who, on 
invitation of the association, took a brief res- 
pite from the discharge of his duties as pre- 
siding officer of the Senate of the United 
States, and delivered an exceedingly clear, terse 
and able address. He discussed briefly the 
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evolution of the law and the progress of society 
as rendering such evolution necessary, speaking 
in a most appreciative manner of the common 
law as the inheritance of America from the 
mother country. He referred to the prominent 
position taken by members of the bar, illustrat- 
ing it by the fact that so large a number of the 
signers of the Declaration of Independence 
were members of the legal profession, and cited 
the language of Lincoln in his last inaugural as 
that ef an Illinois lawyer. Vice-President Ste- 
venson made a most excellent impression upon 
the members of the bar of the State during his 
stay, remaining at the Capitol with Senator Hill, 
and remained over a day for the purpose of at- 
tending the luncheon given by the association 
on Wednesday and the reception to the Court 
of Appeals on Wednesday evening. 

United States Senator Dolph discussed at con- 
siderable length the subject of “ Law Reform,” 
treating of the necessity for the bar as well as 
the bench to keep in line with the progress of 
modern thought, repudiating the idea that poli- 
tics can be safely left to professional politicians, 
and inculcating the necessity that men of learn- 


ing and ability, particularly the members of the 
bar, should discharge a duty they owe to them- 
selves and the public as regards political affairs. 
Senator Dolph is a man of fine presence, and 
his address added greatly to the interest of the 
occasion. 


The entertainment of the members of the as- 
sociation by the governor at his annual recep- 
tion, where they met the notable men of the 
State, the luncheon at the Fort Orange during 
the midday recess on the second day, at which 
Vice-President Stevenson, Governor Flower and 
Senator Hill were present, and the reception to 
the Court of Appeals and the justices of the Su- 
preme Court, attended by all the members of 
the Court of Appeals and a large number of the 
justices of the Supreme Court, were among the 
most enjoyable events of the kind, not only in 
the history of the association, but in the list of 
events of like character in Albany. ‘They gave 
abundant opportunity for free and unrestrained 
intercourse between members of the bar and 
bench, and a most excellent opportunity for 
better acquaintance among the members of the 
profession. The social as well as the literary 
part of the program must be regarded as hav- 





ing been very successful. 


At the close of the business meeting of the 
association on Wednesday, the executive com- 
mittee and committee on law reform were called 
together pursuant to the provisions of the by- 
laws, for the purpose of organization. The ex- 
ecutive committee selected Edward G. Whitaker 
of New York city as chairman, Charles J. Bu- 
chanan of Albany as secretary. Mr. Whitaker is 
thoroughly acquainted with the committee work 
of the association, having served for several years 
on the executive committee, and having also 
been an active member and secretary of the 
committee on law reform for a considerable 
time. He is one of the most active members of 
the association and thoroughly in touch with its 
work and alive to its progressive spirit. Mr. 
Buchanan has served for a number of years in 
the capacity of secretary of the executive com- 
mittee and has given much time and attention 
to the duties of this position and discharged 
them in a very careful and satisfactory manner. 

J. Newton Fiero, the retiring president of 
the association, was selected as chairman of the 
committee on law reform, succeeding David 
Dudley Field, who is now abroad, and who has 
during the past year been able to give but lit- 
tle attention to the duties of the position. Mr. 
Fiero was a member of the committee on law 
reform for several years before he was elected 
to the presidency, and as a member of that 
committee read a paper before the association 
entitled “What shall we do to relieve the 
courts,” out of which grew the constitutional 
commission of 1890, and also a paper relative 
to law reporting, which resulted in. the action 
taken by the association to procure the present 
system of official reporting, so that aside from 
his experience in the presidency of the associa- 
tion, he is no stranger to the duties of the posi- 
tion. The requirements of this place for the 
next year will be much greater than usual by 
reason of the Constitutional Convention and leg- 
islation recommended by the association. The 
papers and addresses recommending changes, 
either in the Constitution or statutes, were re- 
ferred to this committee with power to carry out 
the views of the association as expressed therein 
and by the resolutions adopted. This places 
upon the committee the duty of recommending 
to the Constitutional Convention the views of 
the association with reference to the increase of 
the Court of Appeals and constitution of the 
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General Terms of the Supreme Court as well as 


minor details. The reference to this commit- 
tee also includes the matter of last year’s report, 
which was printed in the Law JouRNAL last 
week, having been sent out in advance of the 
meeting of the association, as the report of the 
sub-committee, and which was afterward adopted 
as the report of the full committee, five of the 
twenty-five members dissenting upon the point 
only as to codification of the common law. 


The papers upon the Judiciary Article of the 
Constitution read at the meeting of the associa- 
tion took a wide range and considered nearly 
all the phases of the question of amendment, 
beginning with the suggestions of President Fiero 
in his address that a compromise measure be 
adopted by which the Court of Appeals should 
be made to consist of nine members, seven only 
to sit in the decision of a cause, and the right 
of appeal to be limited sufficiently to enable the 
court to transact the business. Mr. Marshall 
insisted upon the view taken by the late Con- 
stitutional Commission that the number of the 
court should not be increased and that it was 
unwise to limit appeals by the amounts involved, 
and proposed a somewhat complex method of 
limiting appeals according to the subject-matter. 
Mr. Logan’s paper was a careful and scholarly 
statement of the question, presenting a some- 
what conservative view. ‘The association by a 
very considerable majority carried a resolution 
offered by Mr. Leavitt to the effect that the 
present money limit of five hundred dollars 
should not be increased. This resolution was 
passed at the close of the debate and seemed to 
very clearly express the views of the association 
upon the subject. The difficulty however with 
the position thus taken lies in the fact that no 
other or different remedy was proposed in lieu 
of sucha limit. ‘The whole matter was referred 
to the committee on law reform with only a 
decided expression of opinion aside from the 
papers read upon this single question. 

A discussion relative to a uniform system for 
admission to the bar was lively and interesting. 
Professor Harry B. Hutchins, associate dean of 
Cornell University Law School, contributed a 
clear, concise and well-reasoned paper on the 
subject. Mr. Austin Abbott of the Law School 
of the University of New York presented 





some practical views upon the question in an 
exceedingly terse and vigorous language. Vice- 
Chancellor Doane of the University of the State 
of New York closed the discussion in an ex- 
ceedingly earnest and able review of the ques- 
tion, treating the matter in a broad and catholic 
spirit. His views upon the subject had especial 
weight and significance as coming from another 
than a member of the bar. He charmed the 
audience by his pleasing, impressive and elo- 
quent manner as well as by the substance of his 
brief address. Professor Collin is by far the 
best qualified member of the bar of the State 
for the discussion of the question of statutory 
revision. He has been a member of the com- 
mission ever since its formation and has taken 
the leading and most important part in the work. 
He was one of the originators of the scheme for 
the revision of the General Laws and has been 
the leading spirit in its improvement and 
modification up to this time as well as the prin- 
cipal draftsman of the commission. His paper 
contained a concise and interesting history of 
the work of revision in this State from the 
colonial period down to the present time and 
was listened to with marked attention, and will 
be read with great interest by the members of 
the profession throughout the State who are 
carefully observing the progress of the work of 
revision. 

The temper of the association at its busines? 
meeting was of the best. It was disposed to 
attend to matters in hand without unnecessary 
technicalities. This was manifested more par- 
ticularly in the discussion of the manner in 
which the Court of Appeals shall be constituted, 
which is a burning question with the bar and 
seldom fails to evoke very much of warmth and 
spirit from the participants. A handsome com- 
pliment was paid President Fiero at the close 
of the meeting by a vote expressing the thanks 
of the association for the manner in which he 
had administered its affairs during the two 
years. ‘The association is not accustomed to 
formal votes of this kind and it is one of the 
first occasions, if not the first, in its history, 
when one of its officers has received such a 
testimonial of its appreciation. 

A large number of members were propcsed 
for admission and there is likely to be a consider- 
able accession to the membership so soon as they 
can be passed upon by the executive committee. 
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Some controversy has arisen in the Eng- 
lish papers as to the finality of the Scottish 
verdict of “not proven.” The prisoner at 
whose trial this verdict has been returned has 
“tholed his assize,”” and can never again be 
tried or stand in jeopardy of his life or liberty 
on the same charge. The verdict does not 
commend itself to English jurists. Thus, Mr. 
Forsyth, Q. C., in his standard work, “The 
History of Trial by Jury,” devotes a chapter 
to the denunciation of the injustice of the ver- 
dict “not proven.” The London Law Journal 
gives an interesting sketch of various differ- 
ences in the criminal practice of the three 
kingdoms under the crown of Queen Victoria. 
The challenging of jurors is the subject of an 
elaborate code of rules in England and Ireland. 
In England it is a matter of hardly any import- 
ance. “In the course of my experience,” says 
Sir Fitzjames Stephen, “I do not remember 
more than two occasions in which there were 
any considerable number of challenges.” His- 
tory of Criminal Law, vol. 1, p. 303. In Ire- 
land the challenging of jurors in criminal cases 
is the practice, not the exception. In Scotland 
the rules with regard to challenge are very 
simple. Out of a jury list of forty-five there is 
a ballot for fifteen names; the crown may chal- 
lenge peremptorily five, the prisoner may also 
peremptorily challenge five, and either side 
may challenge as many as they please for 
** cause.” 

In the recent Monson trial there was once 
only an approach to friction between counsel 
and the bench. On the solicitor-general com- 
plaining that the prosecution had been given 
no opportunity of “ precognizing”’ the evidence 
of the experts examined on behalf of the pris- 
oner, the lord justice clerk expressed very em- 
phatically his condemnation of that course. In 
England and Ireland a complaint of this nature 
would be groundless, since whenever the. de- 
fendant gives evidence to prove new matter by 
way of defense which the crown could not 
foresee, the counsel for the prosecution is en- 
titled to give evidence in reply to contradict it. 
See &. v. Frost,g C. & P. 115. In Scotland 
however there can be no rebutting evidence 
for the crown. 

In Scotland the prisoner’s counsel has in all 
cases, save high treason, the right of reply, or, 





in popular language, the “last word.” In Eng- 
land, in criminal cases, the attorney-general 
has the right of reply, even though the defend- 
ant call no witnesses. &. v. Marsden, M. & 
M. 439. The same right has been admitted 
also in prosecutions by a government office in 
which the counsel for the prosecutor states that 
he appears as the representative of the attor- 
ney-general. 2. v. Gardner, 1 C. & K. 628. 
The late Mr. Baron Martin however stated 
that he should confine the exercise of this right 
to the attorney general for England in person. 
R. v. Christie, 1 F. & F. 75. It has been more 
recently held that the solicitor-general, appear- 
ing on behalf of the attorney-general in con- 
ducting post-office prosecutions, has this right. 
R. v. Toakiley, 10 Cox, 406; see also Arch. 
Crim. Cas. 113-114, 167, 168. In Ireland the 
attorney-general and counsel representing the 
attorney-general in criminal prosecutions have 
the right of reply, even though the defendant 
call no witnesses. 

In Scotland the presiding judge intervenes 
more actively in matters of procedure than in 
England. Thus, the judge, and not as in Eng- 
land, the officer of the court, questions the 
prisoner on what we would term his arraign- 
ment, “ How say you, are you guilty or not 
guilty?’’ Thus, too, the judge, and not the 
officer of the court, as in England, in all cases 
administers the oath, the witnesses being sworn, 
not by kissing the cover of a book, but by 
standing with uplifted hand while the oath is 
administered by the judge, who himself stands 
with uplifted hand, while the witnesses imitate 
him both in action and recital of the formula. 
Again, in passing sentence of death, judges in 
Scotland, like judges in Ireland, give directions 
respecting the day of execution. In England 
these details are fixed by the sheriff. In Scot- 
land the “black cap” is a plain black cocked 
hat, which the judge places over his wig. In 
England and Ireland it resembles a three-cor- 
nered black silk handkerchief. In Scotland 
the judge pronounces sentence standing. In 
England and Ireland sentence is pronounced 
by the judge without rising from his seat. 


The United States Senate, by a vote of 30 to 
24, has rejected the nomination of Mr. William 
B. Hornblower to be an associate justice of the 
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Supreme Court of the United States. There 
is naturally a great deal of feeling on the sub- 
ject, but it is not unprecedented for a Presi- 
dent to have his nomination for a Supreme 
Court justice rejected by a Senate in which his 
own party is in the majority. President Grant 
had three such nominations rejected at a time 
when the republican party was in a much 
larger majority in the Senate than the demo- 
cratic party now is. The first was in the case 
of E. Rockwood Hoar, of Massachusetts, who 
was refused confirmation partly through the 
influence of Gen. Butler, and partly, it was 
said, because, as a member of the cabinet, he 
had made himself unpopular with certain re- 
publican senators. The second was the nomi- 
nation of George H. Williams, of Oregon, 
another member of Grant’s cabinet, to be chief 
justice. ‘This was the more marked because 
Mr. Williams had been a senator, and it is usual 
to confirm senators without the formality of 
reference to a committee. The objection to 
Mr. Williams was that he was not a sufficiently 
able lawyer. The third rejection was that of 
Caleb Cushing for the same place. Mr. Cushing 
He had not the 


had had a peculiar history. 
confidence of any party, having been a demo- 
crat before the war, occupying a doubtful 
position in the first years of its progress, and 
professed a republicanism that was not con- 


sidered very deep after it was over. He was 
an exceedingly able man, but his selection for 


this place was deemed decidedly eccentric. 


ADDRESS TO THE MEMBERS OF THE 
NEW YORK STATE BAR ASSOCIATION 
BY VICE-PRESIDENT STEVENSON. 


ELIEVING with Lord Bacon that ‘‘every man 
is a debtor to his profession,” I respond in 
brief words to the invitation so cordially extended 
me by the State Bar Association of New York. 
Law, as a profession, is the necessary outgrowth 
of civilization. In his rude state man avenged his 
wrongs with his strong arm, and the doctrine that 
‘“‘might makes right” passed unchallenged. But 
as communities assumed organic form, rude tribu- 
nals were instituted for the administration of justice 
and the maintenance of public order. The progress 
of society from a condition of barbarism, ignorance 
and superstition, to a state of the highest culture 
and refinement, may be traced by its advancement 


in the modes of administering justice, and in the 
character and learning of its tribunals. The ad- 
vance steps taken from time to time in the history 
of jurisprudence are the milestones which stand out 
on the grand pathway of civilization. All along 
the pathway of human progress the courts of justice 
have been the true criteria by which to judge of the 
intelligence and the virtue of our race. 

The common law was a grand inheritance from 
our English-speaking ancestors. In this respect, 
as in others, ‘‘ America was the heir of all the 
ages.” In the terse words of Emerson, ‘the nerv- 
ous language of the common law, the impressive 
forms of our courts, the precision and the substan- 
tial truth of the legal distinctions, are the contribu- 
tion of all the sharp-sighted and strong-minded men 
who have lived in the countries where these laws 
govern.” With the institution of tribunals, how- 
ever rude, for the administration of justice, arose 
the necessity for a distinctive profession — men 
learned in the law and skilled in its practice. 

Chancellor Kent has well said: ‘‘ The necessity of 
a distinct profession, to render the application of 
the law easy and certain to every individual case, 
has always been felt in every government of written 
law. As property becomes secure, and the arts are 
cultivated, and commerce flourishes, and when 
wealth and luxury are introduced, and create the 
infinite distinctions and refinements of civilized life, 
the law will gradually but necessarily assume the 
character of a complicated science, requiring for its 
application the skill and learning of a particular 
profession. After the publication of the Twelve . 
Tables suitors at Rome were obliged to resort to the 
assistance of their patrons, and judicial proceedings 
became the subject of study of a distinct and 
learned body of men.” 

It is of the lawyer I would speak; and I count it 
indeed an honor to address the representatives of 
the bar of a State which has given to the highest 
court that the world has yet known, such splendid 
types of the American lawyer and jurist as Jay, Liv- 
ingston, Thompson, Nelson, Hunt and Blatchford. 
‘¢ As are the lawyers of any given period, so will be 
the courts before which they appear.” Tested by 
this rule, it cannot be wondered that a State which 
has given to the bar, with others no less illustrious, 
such lawyers as Kent, Spencer, Seward, Hoffman, 
Emmett, Butler, Wells, Brady, Conkling, O’Conor, 
and, in its infancy, the great Hamilton, should for a 
century have gloried in # court of last resort whose 
adjudications rank in all of the States second only 
to those of the great Federal tribunal. 

Truly, the history of American law would be but 
indifferently made up that failed to give much of 





what has been adjudicated, and much of what has 
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been written, by the eminent men who for a century 
have constituted your Court of Appeals, and whose 
thought is the warp and woof of the jurisprudence 
of this great State. Standing in this presence I 
would be unmindful of the obligations of this hour 
if I failed to allude to the contributions of Chancel- 
lor Kent to the domain of American law. At the 
close of a most distinguished career as chancellor of 
the State, he turned the faculties of his great mind 
in the direction of giving form and system to the 
law, and as a result of his labors there has endured 
for nearly three-quarters of a century that immortal 
production instructing the student in the rudiments 
of the profession and enlightening the judge in the 
discharge of the highest functions of his office. He 
is to American law what Blackstone was to Eng- 
lish, and whatever may have been, or may be, the 
excellence of professional or judicial virtue in 
others, his labors will stand pre-eminent among the 
intellectual achievements of American history. 

The law, as a profession, is progressive. Of ne- 
cessity its practice must adapt itself to the ever- 
changing conditions of human society. All wisdom 
did not die with the Fathers. Many of the maxims 
of the early writers are obsolete. Much of their 


abstruse learning belongs to the past. The technical 
rules of pleading have, in most of the States, given 
place to those adapted to the promotion, not the 


defeat, of the ends of justice. The success of the 
suitor must, in the main, depend upon the justice of 
his cause—not upon the depth of the research of his 
counsel into the mysteries of the black letter. 

Every step is in the right direction which tends 
to simplify judicial proceedings — to avoid the 
meshes in which a cause was wont to be entangled 
—and thus vigilantly guard the rights of suitors. 
The ‘be all and end all” of judicial proceedings 
should be—with the least delay and expense practi- 
cable—to secure the ends of justice. ‘‘ For justice, 
all place a temple.” In the words of Mr. Webster: 
‘* Justice is the great interest of man on earth. It 
is the ligament which holds civilized beings and 
civilized nations together. Wherever her temple 
stands, and so long as it is duly honored, there is a 
foundation for social security, general happiness 
and the improvement and progress of our race. And 
whoever labors on this edifice, with usefulness and 
distinction, whoever clears its foundations, strength- 
ens its pillars, adorns its entablatures, or contributes 
to raise its august dome still hieher in the skies, 
connects himself in name and fame and character 
with that which is and must be as durable as the 
frame of human society.” 

It has been said that “the law is a jealous mis- 
tress,’ and that he who would attain eminence, or 
even moderate success in the profession, must know 
no other love. Too often the student is taught that 





the attainment of the highest success in the pro- 
fession of the law is absolutely dependent upon the 
fidelity with which he ignores all other lines of 
thought and of action. 

Politics has deen defined ‘‘the science of govern- 
ment;” in its highest sense, it is the science in 
action of human affairs. I dissent from what I con- 
ceive to be pernicious teaching that the lawyer 
must hold himself aloof from politics — which 
means that to hands other than his own must be 
wholly committed his dearest interests. Such 
teaching can be justified only upon the supposition 
that money-getting is the highest aim of those who 
enter this noble profession. If material gain be his 
only purpose in life, then undoubtedly there are 
paths open before him which promise greater re- 
wards than can be hoped for in the profession of the 
law. The same talents successfully applied in other 
fields would bring to his coffers far greater gain. 
If riches be his chief goal, they can be attained 
with much less of endeavor — less of the wear and 
tear of brain— in any of the great industrial en- 
terprises which are the outgrowth of modern civili- 
zation. 

But, if it be true that the lawyer has higher aims, 
then upon his shoulders must of necessity rest no 
small part of the responsibilities which attach to 
citizenship in a free government. The teaching 
that he who would attain the greatest meed of suc- 
cess ina calling which has as its chief corner-stone 
character and intelligence, must cast to the winds 
all responsibilities of government, take no concern 
as to who controls the primaries or the caucus — in 
a word, practically abdicate his citizenship — must 
bear pernicious fruit in a government of the people. 
Can it be doubted that many of the abuses in the 
practical administration of public affairs have 
sprung from the teachings I have mentioned ? 

If there be foundation for the complaint that 
politics, especially in our large cities, has reached a 
low ebb, may not its origin be traced to the causes 
indicated ¢ Is it of rare occurrence that those who 
make most vehement complaint of extravagance and 
corruption in public administration — especially in 
municipal government — are those who pride them- 
selves upon the fact that they have ‘‘ no lot or part 
in the matter,”’ and whose dignity would be offended 
by the suggestion that they attend in person a caucus 
or a ‘convention? .As between such — be they ever 
so well equipped for the discussion of public ques- 
tions, or the administration of public affairs — and 
the practical politician, though he stand upon ever 
so low a plane, the latter will always control. If it 
be true that politics has become with a large class a 
mere business, has not the time come when men of 
greater opportunities and of higher aims should, 
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even at the sacrifice of personal comfort and con- 
venience, exert a more potent influence in public 
affairs? 

Is it less true to-day than when the words were 
uttered by the great Englishman: ‘‘ The bar is in- 
separable from our national life, from the security 
of our national institutions — the calling upon which, 
in no small degree, depend the rights and liberties 
of both individuals and nations, Is it not itself 
high privilege and duty to supply the just weights 
and balances of the scale of justice, and stand for- 
ward for the weak and helpless, upon great occa- 
sions, when public liberties are in question.” How 
suggestive then, these words, of the measureless 
responsibilities resting upon the American lawyer. 
In a government by the people, it is his to formulate 
and interpret its laws. Of necessity he sits in the 
high place, where his utterances become the “living 
voice of the Constitution.” As has been said by one 
of the greatest of living lawyers, ‘‘though in the 
convention or at the polls his vote counts one, yet 
— owing to his advantages, his opportunities — his 
influence may count thousands.” How timely the 
suggestion of Mr. Field, ‘‘we must disabuse our 
minds of the pernicious belief that abuses will cure 
themselves,” and recognize the startling fact that 
as the necessary consequence of corrupt rule in large 
cities, ‘‘municipal taxation may become practical 
confiscation.” 

It cannot be doubted that the last third of a cen- 
tury has measurably lessened the influence of the 
lawyer in the politics of the State and of the nation 
This may be accounted for, in part, by the marvellous 
growth of the country and the development of its 
resources — the necessary outgrowth of which has 
been the creation of great corporations. Within 
the period mentioned, much of the talent has been 
diverted from general practice and from active par- 
ticipation in public affairs, to the less laborious and 
more remunerative service of legal advisers to these 
great industrial enterprises. 

In the formative stages of a representative gov- 
ernment the services of the lawyer are indispensable 
in formulating its fundamental law, and the statutes 
under it, necessary to the security of life, property 
and domestic happiness. The training and work of 
a lawyer, ina free government, lead him to observe all 
the processes, public and private, by which the citi- 
zen secures, establishes and maintains his rights. 
The hostility to the profession which has from time 
to time manifested itself, in many localities and 
amongs tcertain classes, in the main arises in times of 
national tranquillity, when the work of the lawyer 
has been done, in writing the laws and shaping gov- 
ernmental polity. It must not be forgotten that re- 
spect for the law is inseparable from respect for its 








ministers. The lawyer who, as a legislator, at the 
bar, in his high office as final arbiter — while with 
fidelity guarding every right of property —is the 
foe of whatever tends to monopoly, of whatever 
would give to the few privileges denied the many 
—magnuifies his high calling and strengthens its 
hold upon the people. 

We take pride, and justly, in the matchless growth 
of our country during the last half-century. In 
marvellous development, increase in population and 
material wealth it knows no rival. The reality far 
exceeds all that was hoped for or predicted by the 
most sanguine enthusiast. We may well stand ap- 
palled in the contemplation of its wonderful possi- 
bilities. 

What of the future? We know that questions of 
vast moment have been determined — grave prob- 
lems have been solved — during our brief life as a 
nation. And yet who can doubt that along our fu- 
ture pathway will arise conditions equally fraught 
with peril to our national safety, as any that in the 
past have tested the wisdom and the patriotism of , 
our fathers? 

The future danger is not from foreign foe, as dur- 
ing the first two decades, nor along sectional lines, 
as at a later period of our history. But with the 
multiplication and increase of individual fortunes 
— thus emphasizing the distance that separates their 
possessors from the toiling millions; with the rap- 
idly augmenting power of aggregated wealth, and 
the murmurings and unrest that follow ‘‘as the 
night the day;” with the influx and the growth of 
an element whose principle in action is the destruc- 
tion of the safeguards of law and Constitutions; 
with the rapid increase in every field of endeavor, 
of appliances which mercilessly dispense with the 
labor of human hands, and with population press- 
ing upon the means of subsistence — who can doubt 
that from all these may spring dangers to society, to 
the State, unknown to the first century of the republic? 

The all-important inquiry, then, wherein will lie 
our safety? Who can doubt but that history will 
repeat itself, and that the lawyer will be found in the 
forefront of those who stand as the bulwark of what 
it has cost our race the struggles of centuries to 
achieve. As in the past, the lawyer will stand for 
the existing order of things — for liberty regulated 
by law; it will be his to conserve, to strengthen, 
not to destroy, the foundations of our social fabric. 
In a degree that words cannot measure, our protec- 
tion will be in our courts of justice. An intelligent 
and incorruptible judiciary will prove indeed our 
city of refuge. 

It needs no prophet to foretell that the coming 
century will witness a general diffusion of informa- 
tion among all classes of our people, and an advance- 
ment along all lines of useful and polite learn- 
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ing unknown to the century nowclosing. Along the 
pathway that leads into new fields of thought and 
of endeavor, whether in the sciences, or arts, or af- 
fairs, the lawyer who would maintain the prestige of 
his profession, must tread. 

Recalling the words of Bastiat, that ‘‘the ogre 
war costs as much for his digestion as for his meals,” 
the American lawyer will be no mean factor in the 
establishment of international courts by which 
peaceable arbitrament will be substituted for arms, in 
the future adjustment of the controversies of nations. 

It was the taunt of Lord North, at the beginning 
of our Revolution, that ‘‘the leading colonists are 
lawyers, each one thinking himself capable to hold 
a brief against the crown.” The charge was not with- 
out foundation, for of the lawyers who excited the 
sneer of the British minister, twenty-six were signers 
of the Declaration of Independence; and of the 
sub-committee that crystallized its deathless princi- 
ples into form, all were lawyers, with the exception 
of Benjamin Franklin. The impress of the genius 
- of the colonial lawyers is indelibly stamped upon our 
great organic law, wherein is garnered up for all 
the ages the fruits of the successful struggle for in- 
dependence. Words cannot express our obligation 
to the lawyers who, in the convention of 1787, for- 
mulated and bequeathed as an enduring legacy to 
their countrymen the great compact which for more 
than a century has held people and States in one in- 
dissoluble union. Madison, the lawyer, has been 
called ‘‘the father of the Constitution;’’ Hamilton, 
the lawyer, of whom it has been said, ‘‘ he touched 
the dead corpse of the public credit, and it sprang 
upon its feet; ”? Marshall, the ‘‘ second maker of the 
Constitution;” Jackson, the lawyer, who having 
achieved victory over the enemies of his country, 
achieved a yet greater victory over himself by re- 
turning his sword to its scabbard and bowing in 
submission before the majesty of the offended law; 
Webster, whose matchless exposition of the Consti- 
tution cast a weird spell over his countrymen, and 
three decades later nerved the heart of every de- 
fender of the Federal Union. It was an Illinois 
lawyer who, at a crucial moment, uttered the words 
that will live while we have a country or a lan- 
guage: ‘‘That this nation, under God, shall have a 
new birth of freedom, and that government of the 
people, by the people and for the people shall not 
perish from the earth.” 

May we not abide in the faith that, inspired by the 
words and the deeds of the men of this noble profes- 
sion, who have made resplendent every page of the 
first century of our nation’s history, their successors, 
in the near and the remote future, on the bench and 
at the bar, whatever danger may menace, will faith- 
fully guard and transmit to coming ages the precious 
legacy of free government. 





ADDRESS ON “LAW REFORM” BEFORE 
THE NEW YORK STATE BAR ASSOCIA- 
TION, BY SENATOR DOLPH, OF OREGON. 


Mr. PRESIDENT, LapIes AND GENTLEMEN: What 
student of law has not been charmed as he has 
read in the opening chapters of that unequalled 
work, which every beginner is required to master: 
Blackstone’s description of the growth of human 
society, from the family to the patriarchal, and, 
lastly, to the national government, an association 
induced by the wants.and fears of individuals, and 
maintained by a sense of the weakness and imper- 
fections of man. Government invested with power 
to guard the rights of individuals, and to command 
their submission and obedience to the laws pre- 
scribed by the community is necessary to the exist- 
ence of human society, and it is self-evident that 
upon the character of the government depends the 
happiness of the people who live under and who are 
subject to its laws. In fact, the association of men in 
civil society is government. ‘‘Men cannot subsist 
without society and mutual aid; théy can neither 
maintain social intercourse nor receive aid from each 
other without the protection of government; and 
they cannot enjoy that protection without submit- 
ting to the restraints which a just government im- 
poses. This plain argument establishes the duty of 
obedience on the part of the citizens, and the duty of 
protection on that of the magistrates, on the same 
foundation with that of every moral duty.” An 
ideal government would be one formed by a com- 
pact between the people to be governed, providing 
the manner of choosing their rulers and defining their 
powers, and regulating the rights and prescribing _ 
the duties of every member of society. But the 
student of history learns that few governments have 
been so constituted. Peoples with governments 
which approximated in form to a pure democracy 
have often, on account of threatened foreign inva- 
sion or domestic strife, voluntarily surrendered for the 
time being their rights, and clothed some leader, 
almost invariably a military chieftain, with extra- 
ordinary powers, which being increased by usurpa- 
tion, have in the end crushed out popular govern- 
ment; and, on the other hand, monarchs, on ac- 
count of the abuse of their privileges, have been de- 
posed by force and more popular forms of govern- 
ment established. The instances are few in which 
the government of a people has been established by 
direct expression of the popular will. The Consti- 
tution of France, after the Revolution of 1848, was 
framed by deputies elected by universal suffrage; 
and our Constitution was submitted to the people’ 
and ratified by State conventions, the members of 
which were chosen by the qualified electors of the 
States. Every recent improvement of organized so- 
ciety has been in the direction of popular govern- 
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ment, imposing new limitations upon the powers of 
rulers and increasing the powers of the people. All 
governments, except absolute monarchies, are 
founded upon a system of laws, and the history of 
law would be a history of governments and of civ- 
ilization. Wendell Phillips once said: ‘‘Govern- 
ment began in tyranny and force; beganin the feu- 
dalism of the soldier and bigotry of the priest; and 
the ideas of justice and humanity have been fight- 
ing their way, like a thunder storm, against the or- 
ganized selfishness of human nature.” With a judi- 
ciary fearless and incorruptible, free from influences 
that prevent it from seeing and maintaining the 
right; influences that warp the judgment and turn 
the scale in favor of error, a judiciary spotless and 
pure, the liberties of a people can be maintained 
and their happiness secured, even though legisla- 
tion may be unwise and rulers be despotic. No 
people can be enslaved so long as its judiciary is 
free from the corrupting influences of wealth, and 
where political bias or ambition is not permitted to 
direct and control its counsels and dictate its decis- 
ions. Laws defining rights and prescribing duties, 
and tribunals to impartially arbitrate differences be- 
tween the citizen and the government, and between 
man and man, are necessary for the security of 
personal and property rights, and to the happiness 
of a people. 

Law is a necessary element of civilization; there 
can be no civilization without law; law is the hand- 
maid of progress; and the best evidence of man’s 
advancement in the scale of intelligence and refine- 
ment is to be found in the body of laws which he 
has enacted as a rule of guidance for himself. Law 
being ‘the mother of peace and joy,” ‘‘the very 
least feeling her care, and the greatest not exempt 
from her power,” the legal profession is, from the 
very nature of its duties, an important factor in all 
civilized governments; and this has always been so, 
and will continue to be so until chaos shall come 
again. The lawyer has always been foremost in 
every struggle for religious and civil liberty. From 
the time when, on Runnymede, a tyrannical king 
was forced to affix his seal to Magna Charta, until 
the days preceding our Revolution, when the law- 
yers taught the people of America their duty, and 
having shown them the way to liberty, led them 
through the struggle which culminated in the es- 
tablishment of a government, the corner-stone of 
which is personal and religious freedom; and to this 
day, in every movement for the improvement of the 
condition of man, so far as it is influenced by gov- 
ernments, the lawyer has been a most potential fac- 
tor. The learning and experience of lawyers are 
necessary to the framing of Constitutions, and in 
their interpretations, and in the making and con- 
struction of laws. Laws cannot be administered 





justly except by those who have been qualified for 
the task by special training, discipline and expe- 
rience. The true lawyer is naturally conservative. 
He regards the system of jurisprudence which has 
come down to us from past generations with vene- 
ration. He knows that it is the product of the 
best thought, of the most careful and patient inves- 
tigation and deliberation of past ages, and approves 
of proposed changes only after thorough examina- 
tion and consideration, or after their utility has 
been demonstrated. It is the duty of the lawyer to 
maintain the honor of the profession, to protect and 
defend our system of jurisprudence from injurious 
assaults and unwise innovations, to maintain consti- 
tutional liberty, as well as to promote those reforms 
in legislation and in the modes of the administra- 
tion of justice which are found necessary to adapt 
the laws and judicial proceedings to the reasonable 
requirements of the new and changed conditions of 
society. With such a veneration for the judicial 
system as will prevent its impairment by the assaults 
of the ignorant and vicious, and from the influence 
of hasty and unstable popular opinion, on the one 
hand, and such wise liberality on the other, as will 
promote its desirable growth in the direction of jus- 
tice, there is ample room for the promotion of true 
reform. The jurisprudence of to-day has been a 
plant of slow growth, requiring ages to reach its 
present condition. It is still capable of being im- 
proved by time and experience. New conditions in 
human society are constantly arising, requiring 
changes in the machinery for the administration 
of justice and in the positive rules of law. As- 
pirations for something higher and better than 
present acquirements have been wisely given to 
men as an incentive to efforts to improve their con- 
dition; and nowhere has the spirit of improvement 
been more manifest than in the labors of the great 
lawyers and jurists of the past in seeking to elevate 
the systems of jurisprudences. 

The important branch of. jurisprudence known as 
admiralty originated, we are told, by the creation 
by the enterprising commercial States bording on 
the shores of the Mediterranean of Consular Courts, 
to apply the principles and the forms and modes of 
procedure of the civil law to the customs and usages 
of the sea. The creation of the Maritime Courts of 
England, and of the other powers of Europe, speed- 
ily followed, formed upon the same model. In the 
British colonies Vice Courts of Admiralty were 
established. After the separation of the colonies 
they became State Courts of Admiralty, and upon 
the adoption of the Constitution and the creation of 
the District Courts those courts were invested with 
Admiralty jurisdiction. By the decisions of our 
Federal courts and the decisions of Admiralty 
courts of other countries Admiralty law has been 
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constantly expanding and adapting itself to new 
conditions. Among the most notable Admiralty 
decisions of the Supreme Court of the United States 
was that in the case of the Genesee Chief, by which 
it was held that the Admiralty jurisdiction of the 
courts extended to the Great Lakes and inland 
navigable waters of the United States. 

It would be interesting to trace the origin and 
progress of criminal law, from the right of revenge, 
which existed when private justice prevailed, before 
the establishment of social justice—the law of ‘an 
eye for an eye and a tooth for a tooth,” followed by 
the custom of compounding crimes which prevailed 
in early Hebrew, Greek and Roman laws, to the 
substitution of public for private punishment, and 
the action of society for individual retribution; and 
to discuss the abuses of the power and duty of pun- 
ishment for offenses which followed, manifesting 
themselves in the extravagant nature of the punish- 
ments, in tortures and torments which outran the 
Penal Code, in penalties as limitless as human re- 
venge—in stonings, crucifixions, burnings and whip- 
pings, inflicted under Solon for theft, profanation 
of the mysteries and for sacrilege; and, at Rome, in 
the condemned being thrown from the Tarpeian 
Rock, tied up in a bag and cast into the sea, buried 
alive, hung upon a cross or delivered to wild beasts. 
In the Middle Ages new and atrocious punishments 
were invented; the condemned were tortured, their 
flesh torn from them with hot pincers, they were 
buried alive, cut to pieces, tied to the heels of un- 
tamed horses, burned alive, plunged into boiling oil, 
had molten lead or pitch poured over them; and all 
these horrible punishments were inflicted for public 
vengeance or the purpose of intimidation. Legisla- 
tion providing for them ‘‘ was obstructed by no re- 
straining obstacle, and their infliction was modified 
by no remorse.” Although there were not wanting 
those who protested against the harsh and cruel 
laws, and advocated reform, it was not until the 
nineteenth century that the idea of reform of the 
criminal law acquired strength. Down to the time 
of the commonwealth in England criminal examina- 
tions were taken in secret in all State trials, and al- 
leged confessions were often forced from the ac- 
cused by torture. Judges held their positions at the 
pleasure of the crown. Juries were packed by the 
government, and gave their verdict under terror of 
fine and imprisonment. In ‘“‘ Jardin’s Criminal 
Trials” it is stated that ‘‘in the case of Sir Nicholas 
Throckmorton, the jury having, in accordance with 
the evidence, but in opposition to the will of the 
court, brought in a verdict of not guilty, were com- 
mitted to prison, * * * Of the abject condition 
of the people at that time in England the words of 
the foreman of this jury present a striking picture. 
Foreman: ‘1 pray you, my Lords, be good unto us, 
and let us not be molested for the faithful discharge 





of our consciences. We are poor merchantmen, and 
have a great charge on our hands, and our livelihood 
depends on our travails. We beseech the court to 
appoint a certain day for our appearance, because 
perhaps else some of us may be in foreign parts 
about our business.’ ” 

The enlightened systems of criminal jurisprudence 
which now prevail in civilized countries, restricted 
by constitutional provisions which secure to the ac- 
cused a public trial by an impartial jury, and the 
means of defense, and which, in a measure at least, 
recognize the common origin of moral justice and 
human justice, which punish an act because the 
perpetrator is guilty of a moral wrong, and because 
chastisement is the only means of expiation, and 
which, by the penalties inflicted, aim at the amend- 
ment of the offender, as well as the prevention of 
crime and the preservation of social order, bear lit- 
tle resemblance to the systems of criminal law of 
former ages. 

The civil law was a growth of centuries. No 
doubt many of the principles of the Roman law 
were the product of,the wisdom and experience of 
mankind before the Roman kingdom was founded, 
but the system was built up and made compact and 
consistent during two centuries of experience by a 
series of jurisconsults, and has been since greatly 
improved in the countries of Europe unto which it 
was introduced, and is still being modified to keep 
pace with the advance of civilization. The Code of 
Justinian was but a digest of the usages and legisla- 
tion of many countries of which we know but little, 
except what may be learned from that work; and 
the Civil Code of France, prepared under the direc- 
tion of Napoleon, and which forms the fundamental 
law of the State of Louisiana, was mainly a digest 
of previously existing laws arranged by a commis- 
sion of lawyers and civilians. And yet of this Code 
Mr. Story uses this language: ‘‘The modern Code 
of France—embracing, as it does, the entire ele- 
ments of her jurisprudence in the rights, duties, re- 
lations and obligations of civil life; the exposition 
of the rules of contracts of every sort, including 
commercial contracts; the descent, distribution and 
regulation of property; the definition and punish- 
ment of crimes; the ordinary and extraordinary 
police of the country; and the enumeration of the 
whole detail of civil and criminal practice and 
process—is perhaps the most finished and methodi- 
cal treatise of law that the world ever saw.” 

The common law from crude beginnings among a 
half-civilized people has grown with civilization, 
keeping pace with the progress of society, its prin- 
ciples being evolved from the wants and necessities 
of mankind, and applied by a learned judiciary to 
human transactions until it has become a vast con- 
sistent system in the countries where it prevails, en- 
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tering into the very structure of civil government, 
forming the foundation of their judicial systems, 
and regulating the relations of the citizen and the 
subject to his government and those existing be- 
judicial department of the government. The maxim 
tween man and man. Great changes have taken place 
in comparatively recent times in the judicial establish- 
ments of Great Britain. In early times the King per- 
sonally administered justice in his own hall; but the 
present court of the King’s Bench bears little resem- 
blance to the tribunal from which it came. While 
the judges of England are still appointed, they are 
no longer the mere creatures of the crown, holding 
their offices at the whim and caprice of the sover™ 
eign, as was the case up to the revolution of 1688—a 
condition that was productive of many scandals and 
brought reproach upon the judiciary; while, as I 
say, the judges are still appointed, the people of 
Great Britain would be as quick to resent an inva- 
sion of their rights by any interference on the part 
of the sovereign with the duties or discretion of the 
judges, as the people of the United States would be 
to resent an encroachment by the executive upon the 
judicial department of the government. The maxim 
that ‘‘the King is the fountain of justice,” is to- 
day a harmless fiction. 

Equity, the origin of which, as a distinctive fea- 
ture of judicial polity, is involved in obscurity, but 
which, from its nature and office, must have been 


coeval with the beginnings of the common and civil 
law, has expanded into a magnificent and compre- 
hensive system, supplying defects in, and modifying 
the interpretation of written codes, reaching all the 
multiform transactions of life, enforcing obligations, 
administering trusts, and, through the means of its 
procedure operating upon the conscience, discover- 


ing and punishing frauds. It was the offspring of 
necessity in the actual administration of justice, on 
account of deficiencies in the lex scripta, and the in- 
adequacy of the remedies provided for the enforce- 
ment of rights and the redress of wrongs in general 
to meet the exigencies of particular cases. It arose 
not from a usurpation of the courts, but it wasa 
beneficial interposition to secure justice and redress 
grievances which the law, by reason of its univer- 
sality, did not reach. Although equity courts, like 
the courts of law, are governed by precedents, 
occasions still frequently arise for applying the 
principles of equity to new questions. Every great 
chancellor has added his contribution to the struc- 
ture, which still rises toward the best conceptions 
of the ideal, toward a perfection not yet attained, 
and perhaps unattainable, when equity shall be ad- 
ministered according to the laws of natural justice. 

International law is the result of the same prin- 
ciple of evolution, and has reached its present liberal 
and enlightened character and orderly system 
through gradual stages of discussion and considera- 





tion, by the decisions of courts, the writings of 


eminent jurists, treaties and arbitrations, and is still 
being advanced by the same agencies. 
Improvement is the law of growth of every de- 
partment of jurisprudence. Every one favors re- 
form in the law. The difference between us would, 
no doubt, be as to what proposed changes would be 
improvements in the judicial system. There is 
much senseless criticism of courts and lawyers. 
There have always been and always will be, those 
who assail and villify the legal profession, who 
criticise and complain of the conduct of legal affairs, 
and who do not hesitate to cast unjust aspersion 
upon the most upright and learned judges. In re- 
cent years, this disposition appears to have in- 
creased, There is a widespread discontent with the 
existing order of things, a lack of reverence for law, 
and of respect for those whose-duty it is to enforce 
it. There have been occasional instances where 
judges have been found to lack one or all the neces- 
sary qualifications for the bench; corrupt judges 
who have perverted justice; judges who carried 
with them on the bench their personal or party pre- 


.judices, and who have disgraced the judicial 


ermine. But these have been exceptions, and my 
voice is raised to-day in praise of the great body of 
judges, Federal and State, in this country. No 
other body of men in this, or any other country are 
more worthy of confidence, or deserving of greater 
praise. The Federal courts are intrusted with the 
adjudication of questions of great importance and 
delicacy ; questions involving the division of powers 
between the three great departments of the Federal 
government; questions between States, questions 
between States and the Federal government, ques- 
tions between States and the citizens of other States, 
and questions between citizens of different States. 
The Supreme Court is charged with the duty of 
maintaining its own jurisdiction under the Con- 
stitution. It is the tribunal created to determine 
whether the laws of Congress conform to the funda- 
mental law of the Union; whether the laws of the 
States are in conflict with the Federal Constitution ; 
and to review the decision of Federal questions 
passed upon by the highest court in a State. It is 
the balance wheel of the vast, complicated, delicate 
mechanism of our dual form of government. There 
were never judicial tribunals in any country intrusted 
with the decision of more important, more intricate 
and delicate questions, than our Federal courts; 
and no tribunals have ever received or maintained 
greater respect for integrity, capacity and learning, 
than they. 

Nor are the Federal courts exceptional in this 
regard. The State courts of the forty-four mem- 
bers of the Federal Union are intrusted with the 
decision of scarcely less important questions, and 
command, at home and abroad, confidence and re- 
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spect. They are, as a rule, composed of men of in- 
tegrity and learning, who devote themselves with 
assiduity and faithfulness to the consideration and 
decision of causes coming before them, with laud- 
able ambition to decide according to law and jus- 
tice. While the discussion of needed practical re- 
forms is valuable and proper, I have no patience 
with much of the indiscriminate criticism and de- 
nunciation of courts and judicial proceedings. 

In a most able and delightful address before the 
American Bar Association, in 1890, the great lawyer, 
who recently before the Bering Sea Arbitration 
Tribunal added new luster to his already great fame 
and did honor to the American bar and the Ameri- 
can people, discussing ‘‘ The Ideal and the Actual 
in Law,” said: ‘‘ But we do know that all reform 
and progress in the law consists in lifting up the 
actual system which we administer into a more per- 
fect harmony with the ideal of conception.” The 
perfect ideal would be a system of jurisprudence 
which secured to every individual justice, of which 
we have a general apprehension, but which cannot 
be defined. A system toward which the judges of 
courts, the legal profession and wise legislators have 
been groping for hundreds of years, but which will 
hardly be realized. Indeed, it is more than possible 
that attempts to reach the ideal may, by proving 
impracticable, instead of promoting the cause of 
justice, fail of their purpose, when applied to the 
practical affairs of men. Burke once said: ‘ Re- 
fined policy ever has been the parent of confusion, 
and ever will be, so long as the world endures. 
Plain, good intention, which is as easily discovered 
at first view as fraud is surely detected at last, is no 
mean force in the government of mankind.” 

Many of the dreams of the idealists are impracti- 
cable and visionary. International arbitration will 
never wholly supplant the arbitrament of the sword. 
Exact, speedy justice will never be secured under 
any system of jurisprudence that can be devised 
which must be administered by fallible men and 
applied to practical affairs. The law must continue 
to bea human institution, affected by all the imper- 
fections of man. Reform must be hoped for, and 
secured in the future, if at all, through the same 
agencies and in the same directions as in the past. 
In the address of Mr. Carter, before referred to, 
these agencies were felicitously indicated in sub- 
stance as follows: 

First. The customs and habits of society. 

Second. Judicial inquiries and decisions. 

Third. Legislation. 

Reform. through habits and customs can be ad- 
vanced only by the general onward movement of 
society, and is constantly going on in every progres- 
sive community. 

Reform through judicial inquiry and decision is 
also progressive. The lawyer and the jurist, in ap- 
plying customs to human transactions, exercise a 


choice by which the useful and just are encouraged, 
aud the unjust condemned, acting in sympathy with 
the advance of society, so that the jurisprudence of 
a country, by a gradual and almost imperceptible 
progress, keeps pace with civilization. 


Legislation is the principal field of direct and vol- 
untary reform; but the substance of good laws 
must already have existed in the customs of the 
people, and ‘‘the imperfection of the instrumental- 
ity involves the greatest liability to error.” 

Many of the matters complained of in the pro- 
ceedings of courts of justice are inevitable, and can 
never be entirely prevented. For instance, there 
will always be delay in the trial of causes. All the 
cases cannot be disposed of at once, nor can the 
number of cases to be brought be regulated by law. 
The people have to pay for the maintenance of the 
courts, and the conduct of judicial proceedings, 
and their expense must necessarily be limited. Nec- 
essary delays in the hearing of causes will work in- 
jury and loss to litigants. Through delays and the 
so-called technicalities of the law some accused per- 
sons will escape punishment; but a haste in the con- 
duct of judicial proceedings which would force the 
trial of causes without an opportunity for prepara- 
tion would be far more reprehensible. Most of the 
technicalities of the law which are complained of will 
be found, upon examination, to have been adopted 
after experience, and upon due consideration, for 
the purpose of promoting justice; and in most cases 
the abandonment of them would be a step back- 
ward, and would result in injustice and wrong. 

Story says that, ‘‘ Under the pressure of tempo- 
rary evils, or the misguided impulses of party, or 
plausible alarms for public liberty, it is not difficult 
to persuade ourselves that what is established is 
wrong; that what bounds the popular wishes is op- 
pressive, and that what is untried will give perma- 
nent relief and safety. Frame constitutions of gov- 
ernment with what wisdom and foresight we may, 
they must be imperfect, and leave something to dis- 
cretion and much to public virtue. It is in vain 
that we insert bills of rights in our Constitutions as 
checks upon legislative power, unless there be firm- 
ness in courts, in the hour of trial, to resist the fashi- 
ionable opinions of theday. The judiciary in itse)f 
has little power, except that of protection for others. 
It operates mainly by an appeal to the understand- 
ing of the wise and good; and its chief support is 
the integrity and independence of an enlightened 
It possesses no control over the purse or arms 
of the government. It ean neither enact laws nor 
raise armies nor levy taxes. It stands alone in its 
functions, without the countenance either of the 
executive or the Legislature to cheer or support it. 
Nay, its duty sometimes arrays it in hostility to the 


bar. 





acts of both.” 








THE ALBANY LAW JOURNAL. 


45 

















The legal profession should exercise a powerful 
influence in promoting the general reform and im- 
provement of society, in elevating the moral, intel- 
lectual and physical condition of the race, in elimi- 
nating abuses, in creating a healthy public senti- 
ment, the beneficial influence of which will be felt 
not only on our system of jurisprudence, but in 
every department of government, and in every re- 
lation of life. By study and training, members of 
the legal profession are especially fitted for leaders 
of society. The study of the law is intimately con- 
nected with the principles and forms of govern- 
ment. The practice of the profession familiarizes 
the lawyer with the abuses and evils to be remedied 
by reforms in legislation and in judicial proceed- 
ings. Accustomed to logical thinking and public 
speaking, if actuated by the spirit of the true law- 
yer, every member of the profession will be a leader 
in all well-directed efforts of the community in 
which he lives to promote true reform. 

A judge should possess integrity, courage, capac- 
ity, learning and experience, and I would class the 
importance of these qualifications in the order 
named. le should not be dependent upon the 
popular will for continuance in office, that he may 
not be unduly influenced by public opinion. At the 
same time judicial proceedings should be public, 
and subject to criticism, that partiality arising from 
passion, prejudice or bias may be prevented and 
corrected. Ilence I incline to the method for choos- 
ing judges provided in the Federal Constitution for 
the appointment of the Federal judiciary. Federal 
judges, holding their positions for life, are made 
sufficiently independent of public opinion to fear- 
lessly pursue the right; while the provision for 
their impeachment and removal, and the liability of 
the decisions of inferior courts to be reviewed by 
superior tribunals, the consideration and approval 
or disapproval of their decisions by the numerous 
Federal and State courts, and the criticisms of their 
proceedings by the press, secure due consideration 
and respect for a wholesome public opinion. A law- 
yer who aspires to the bench should be like Cesar’s 
wife — above suspicion as to his integrity. He 
should be a man having the courage of his convic- 
tions; whom friendships, party affiliations and pub- 
lic clamor would be alike powerless to swerve from 
the path of duty. He should possess capacity of 
the highest order, equal at least to that of those 
who will advocate causes before him. *To secure 
such capacity, to induce the ablest lawyers to accept 
jndicial positions, adequate compensation should be 
provided—a compensation which will secure to the 
judge a comfortable living, removing the necessity 
for and the temptation to engage in other business. 
Judges accepting an appointment for life should also, 
in my judgment, be made ineligible for other politi- 
cal positions so long as they remain on the bench; 








and be left to hope for promotion only to higher 
judicial positions, thus removing from the ambi- 
tious the temptation to actively engage in the po- 
litical struggles of the country. , 

The power of the courts, by judicial decisions, to 
promote legal reform must not be underrated. Many 
of the causes which come before the courts for de- 
termination do not come within the precedents, and 
in all doubtful cases it is the province of the judge 
to apply the laws and customs of the State to the 
facts of the particular case, and thus to exercise a 
large discretion for the promotion of justice by 
adopting and encouraging that which is useful and 
just. Among jurists there is a generous emulation 
in the exercise of judicial discretion, to promote jus- 
tice, to eliminate defects and correct abuses in the 
judicial system. The power of the courts to give 
direction and vitality to legal enactments is forcibly 
illustrated by the judicial history of the United 
States. The Constitution of the United States pro- 
vides, in article 6, that the Constitution and the 
laws and treaties made by virtue of it, shall be “‘the 
supreme law of the land, and the judges in every 
State shall be bound thereby, any thing in the Con- 
stitution and laws of any State to the contrary not- 
withstanding.” This clause gives, as construed by 
the Federal courts, those courts jurisdiction in the 
first instance, and, on appeal, of every cause which 
involves a Federal question. It invests the Federal 
judiciary with power to define the boundary lines 
between Federal and State powers —to determine 
their own jurisdiction, and to review the decision 
of State tribunals in determining the force and ef- 
fect of Federal decisions. 

It is well known that the power claimed by the 
Federal judiciary to determine its own jurisdiction 
met with violent opposition, and this provision of 
the Constitution became for a time practically a 
dead letter, until Chief Justice Marshall, with dis- 
tinguished ability and power, asserted and main- 
tained the jurisdiction of the Federal courts. Many 
of the decisions of the Supreme Court, construing 
the Federal Constitution, have met with strenuous 
opposition. The name and fame of Chief Justice 
Marshall is intimately and forever associated with 
the constitutional history of the United States. No 
other man in this country ever had, and no man will 
hereafter have, such an opportunity for the display 
of ability and judicial learning as he; and no man 
ever brought to the discharge of a great and diffi- 
cult task greater ability, courage and patriotism. 
Entering an untried field, proceeding without 
precedents, construing a written constitution pro- 
viding the machinery of a complex dual govern- 
ment, the subject of a wide difference of opinion 
among wise men, as Hamilton ‘‘smote the rock of 
the national resources, and abundant streams of 
revenue gushed forth,” Marshall breathed on the 
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rescued it from ‘‘innocuous desuetude,” made it a 
vital, potent instrument, and gave the scheme of 
Federal and State governments, moving harmoni- 
ously in their orbits, under the fixed law of the 
Constitution, tangible form. He enunciated the 
principles of liberal construction of the Constitution 
which have been followed by the great judges who 
have succeeded him on the supreme bench, and 
under which the nation has grown to its present 
greatness and power, the continuance of our repub- 
lican institutions was made possible, and the happi- 
ness of a great people secured. Suppose that in- 
stead of the principles of construction laid down by 
Chief Justice Marshall the opposite construction 
of the Federal Constitution, then contended for, 
had been adopted; that the power to determine 
its own jurisdiction had been denied to the Su- 
preme Court; that the strict construction con- 
tended for by the advocates of State rights had 
been followed—what would have been the conse- 
quences? The Federal government might, nay 
would, have long since been numbered among thé 
nations that have arisen, flourished for a time and 
passed from the world’s history. To have adopted 
the construction contended for by those who held 
views contrary to those embodied in the decisions 
of Marshall would have been fatal to the form of 
government that the framers of the Constitution 
had in view, and which by that instrument they 
sought to establish; stripped of every prerogative 
necessary to promote and continue its existence, the 
government, in the very nature and order of events, 
must have perished; its continuance would have 
been an impossibility. If we study the works of Mar- 
shall, and of the learned judges who have followed 
his decisions, we shall find that to the judiciary, as 
much perhaps as to any other source, are the people 
of the United States indebted for their present form 
of constitutional government; strong enough to per- 
petuate its own existence, and powerful enough to 
protect every citizen in the enjoyment of the rights 
that are guaranteed to each by the Constitution. 
Based upon the principles of pure logic, Marshall’s 
opinions are free from the vice so conspicuous in 
these days of stuffing decisions with a multitude of 
precedents, so that the substance and the point at 
issue are lost sight of in the diffusive mazes of illus- 
tration; where clearness of expression is sacrificed 
to ornamentation, and where precision of statement 
and perspicuity are elbowed aside by prolixity; de- 
cisions ‘‘ that puzzle by explanation and darken by 
elucidation.” Ina recent article on this subject a 
distinguished lawyer of this country says that ‘it 
is easy to find single opinions in which more au- 
thorities are cited than were mentioned by Marshall 
in the whole thirty years of his unexampled judicial 
sife, and briefs that contain more cases than Web- 





ster referred to in all the arguments he ever deliv- 
ered.” 

Improvements in habits and customs, and by, ju- 
dicial decisions, embodying these customs in the 
forms of law, are insufficient to secure the radical 
changes in the laws and judicial proceedings de- 
manded from time to time by the progress of human 
society. The most potent direct means of law reform 
is by legislation; and sudden and important changes 
have usually been made by a statute. Changes by cus- 
toms and by decisions must, of necessity, be grad- 
ual, the result of the progress of civilization, im- 
parting to the judicial system the spirit of reform, 
Changes by legislation are sudden expressions of the 
popular will. In every good government provision 
is made for the regular and lawful changes of its 
constitution and laws. 





The Federal Constitution contains a provision for 
its amendment. Fifteen amendments have been 
adopted since it was framed, and many more could 
be profitably made, and no doubt will be made as 
the hostility to a strong central government disap- 
pears, and experience teaches that many things nec- 
essary to the protection of private rights and the 
regulation of human relations can be better done by 
the Federal government than by the States. 

Congress is, from year to year, exercising powers 
granted to the general government by the Federal 
Constitution which have lain dormant, and thus 
adding to the volume of litigation in the Federal 
courts; and the Supreme Court is constantly apply- 
ing the provisions of the Constitution to new condi- 
tions as they arise, and possibly in a manner not 
dreamed of by its framers. The Civil Code of this 
State of 1848, by which the antiquated and artificial 
system of common-law pleading was swept away, was 
a radical change which has revolutionized the system 
of pleading throughout the United States. Every leg- 
islative assembly is fruitful of innovations upon the 
existing systems, some of them beneficial, and many 
of them of doubtful utility, and others positively in- 
jurious. There is consolation however in the fact 
that the good are retained and approved by the 
courts, the doubtful are tested and the bad gener- 
ally condemned by the popular verdict and re- 
pealed, and, while in force, their effects minimized 
by judicial decisions. 

Considering the usual character of legislative as- 
semblies, and the large demands made upon them, 
it is a wontler there is not less beneficial and more 
pernicious legislation than there is. Important 
general and sweeping changes in the laws affecting 
legal and equitable rights, and providing for the 
administration of justice, are not usually made until 
they have received consideration by some commis- 
sion of lawyers or judges, and have been sanctioned 
by the bench and the bar. That there are serious 
difficulties in the way of true legal reform by legis- 
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lation must be admitted, but they are frequently 
overestimated. 

Good government is instituted and maintained 
for the benefit of the ruled. Under a republican 
government the source of all power is the people. 
As personal participation of all the people in the 
function of law-making is impracticable, they are 
represented by agents, chosen in the manner pre- 
scribed by law. For the integrity and qualifications 
of their representatives the people are responsible. 
If legislators are corrupt it is because there is an in- 
excusable indifference on the part of the people con- 
cerning their duties as citizens, or a low state of 
public morals. 

All reforms, through whatever agencies wrought, 
must begin with and be inspired by the people. 
The fountain cannot rise higher than its source. 
The jurisprudence of a country will keep pace with 
the general progress of society, and largely represent 
the moral and intellectual condition of the com- 
munity. ‘‘Like as waters do take tinctures and 
tastes from the soils through which they run, so do 
laws vary according to the regions and governments 
where they are planted.” So said the philosophical 
Bacon. Horace Mann once said: ‘‘Let but the 


public mind become once thoronghly corrupt, and 
all attempts to secure property, liberty or life, by 
mere force of laws written on parchment, will be as 
vain as to put up printed notices in an orchard to 


keep off the canker-worms.” 

If legislators lack the necessary qualifications for 
their positions, the people who elected them have 
no cause for complaint. If it be desirable that 
every man in the community shall be entitled to 
participate in the political privileges enjoyed by his 
fellow citizens, which is the case under our political 
system, if the people will not give the necessary at- 
tention to political affairs to secure intelligent and 
virtuous representation in their legislative assem- 
blies, there appears to be no remedy for the evil. 
Some have proposed restricted suffrage —a suf- 
frage based upon property qualifications, or some 
similar limitation of political privileges; but the 
tendency concerning the suffrage is to extend the 
privilege and not to restrict it. It is not probable 
that suffrage in this country will be greatly re- 
stricted. Politics cannot be safely left to pro- 
fessional politicians and the corrupt and purchasabie 
elements of society. Those who abstain from poli- 
tics upon the ground that under a system of gov- 
ernment which makes men equal, so far as the laws 
can do so, and place the learned and the good upon 
a level with the ignorant and vicious, refinement 
and learning are at a discount, are objecting not to 
our system only, but to a world-wide tendency. 
The tendency istuward governments by the people; 
toward universal suffrage, against aristocracies of 
wealth, refinement or learning. The destiny of this 





government is in the hands of the masses. Its 
future will be what they make it. The cultivated 
and the learned should not stand aloof from poli- 
tics, but should endeavor, by their superior wisdom 
and influence, to give direction to public sentiment 
and public affairs. 

In many of the States the sessions of the Legis- 
lature are so limited by law that hasty legislation 
is inevitable. The manner of choosing members of 
the Legislature is more calculated to secure inex- 
perienced legislators than otherwise. 

Illustrating the crude character of legislation, I 
quote the following from a note in ‘‘Law and 
Lawyers :” 

‘The number of amending acts passed in every 
session for supplying the omissions and correcting 
the mistakes of the Legislatures have long been a 
subject for ridicule. One session there was an act 
passed by which hackney coachmen were subjected 
to a penalty for not having a check-string, and 
afterwards an act was passed by which he was 
obliged to hold the check-string. This reminds 
us of the old story of Lord Rochester’s evading the 
intentions of the Legislature by having, according 
to the provisions of the act, a lamp over his door, 
but not having it lighted, the act containing no 
words to that effect. Sheridan used to compare 
amending bills to the interesting story of ‘the 
house that Jack built.’ ‘First comes a Dill im- 
posing a tax; then a bill to amend that bill for im- 
posing a tax, then comes a bill to explain the bill 
for amending the bill imposing the tax; which 
would be followed by a bill for remedying the de- 
fects of a bill to explain a bill passed to amend a 
bill for imposing a tax, and so on ad infinitum.” 

There is such constant likelihood that not 
only crude, but ill-advised and even vicious legis- 
lation will be enacted that those charged with the 
conduct of the business interests of the country 
breathe freer when the Legislature adjourns. Bills 
are often prepared for members and introduced by 
them intended solely to accomplish private ends, 
regardless of their effects upon existing laws or 
rights. Claims against the government, especially 
those presented to Congress, are urged by paid 
agents and attorneys who supplement their efforts 
by voluminous ex parte statements and affidavits, in 
many cases stronger than the necessities of the case 
demand or the facts warrant, and: frequently the 
less meritorious receive the greater consideration. 
If we are to credit rumor, these are not the worst 
evils that affect legislation. While there is no 
doubt that charges of corruption in legislative 
bodies are greatly exaggerated, and in many in- 
stances unfounded, there is too much reason to fear 
that there are cases in which legislative measures 
are not considered upon their merits alone, but 
votes are secured by improper means, As I have 
intimated, the remedy for these evils largely rests 
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with the people themselves. Let honest, intelli- 
gent, experienced legislators be chosen, and neces- 
sary reforms will follow. An officer might be pro- 
vided whose duty it should be to examine proposed 
legislative measures, and see that they are in legal 
phraseology and in a form to accomplish the pur- 
poses intended. Tribunals should be provided for 
the hearing and adjudication of private claims, and 
the liability of the government for the acts and 
omissions of its agents defined, as far as practi- 
cable, by law. Laws might be enacted or rules 
provided to prevent hasty legislation. In the ab- 
sence of these safeguards, the lawyers in every 
legislative body have a special duty to perform. 
It devolves upon them to see, so far as there is op- 
portunity, that bills, before they are passed, are 
properly drawn; that no hasty or ill-considered 
legislation, changing the laws governing property 
or personal rights or the administration of justice, 
is permitted. From a considerable experience in 
legislative bodies, I am convinced that a very large 
portion of the labor of legislative assemblies falls 
upon the lawyers of the body; and to them, in a 
large measure, is due the credit that more crude 
and impracticable legislation is not passed. On 
account of their peculiar fitness for legislation, it is 
wise that so large a proportion of every legislative 
body is composed of lawyers. 

I am indebted to Senator W. E. Chandler, of New 
Hampshire, who, in an address made before the 
Grafton and Coés Bar Association, January 6, 
1888, presented a table showing the occupations of 
the presidents and vice-presidents and members 
of the cabinet, from the foundation of the govern- 
ment to that time, for the information from which 
I have compiled the following statement: Of 
twenty-three presidents, seventeen have been law- 
yers; three were taken from the army; one was a 
surveyor; one a tailor, and one had no profession. 
Of sixteen vice-presidents, twelve were lawyers; 
one a merchant; one a printer, and one a banker. 
Of thirty-three secretaries of State, twenty-nine 
have been lawyers; two editors, and two had no 
profession. Of forty-one secretaries of the treasury, 
thirty-six have been lawyers; one belonged to the 
military profession ; one was an editor, one a manu- 
facturer, and one had no profession. Of forty-four 
secretaries of war, twenty-seven were lawyers; 
three physicians; seven were of the military pro- 
fession; one an editor, and two were authors. Of 
thirty-four secretaries of the navy, twenty-three 
were lawyers; two, merchants; two, authors; one, 
druggist; one was from the navy, and five had no 
profession. Of seventeen secretaries of the interior, 
fifteen were lawyers; one was a merchant; one, an 
editor. Of thirty-five postmasters-general, twenty- 
four were lawyers; one, a physician; one was 
from the military profession; one a tanner; one an 
editor; one a manufacturer; two were printers; 





one was a professor, and two had no profession. 
The forty-three attorney-generals have all been law- 
yers. The proportion of lawyers in legislative 
bodies is scarcely less significant. A statement con- 
cerning the present Congress will indicate the 
usual preponderance of the legal profession. In the 
United States Senate, of the eighty-five senators of 
which that body is now composed, sixty-five are 
lawyers. In the House of Representatives there are 
two hundred and forty lawyers. 

Sir William Jones observes that the only road to 
the highest stations in England is that of the law. 
Lord Coke gives us a list of ‘‘near two hundred 
great and noble families which had even in his time 
risen by the law.” And this success, this virtual 
monopoly of the honored places at the council 
board, is not to be wondered at when we contem- 
plate with Richard Baxter, ‘‘ that the improvement 
of reason; the diverting men from sensuality and 
idleness; the maintaining of propriety and justice, 
and consequently the peace and welfare of the king- 
dom is very much to be ascribed to the judges and 
lawyers.” And if this be not considered sufficient 
reason why the profession should be thus honored, 
I point to the words of a distinguished churchman, 
who, also, speaking of lawyers, said that ‘‘ their 
manners have in every age been such as were the 
first improved and the last corrupted.” Adopting 
the language of another, let me say that, ‘‘ taken as 
a whole, there is no body of men in the United 
States — perhaps, it may be said, in the world — 
who have exhibited more moral grandeur and un- 
swerving integrity than the members of the bar. 
Certainly none have displayed more patriotism, pub- 
lic spirit, intelligence and controlling influence in 
the creation, administration and preservation of the 
admirable system of government in which they have 
the happiness to live. And when it is remembered 
that they have more power; that they have perhaps 
fewer restraints; that they embrace a much wider 
and more important sphere of action — that to them 
is often confided the property, the lives, the liberty, 
the character and hopes of thousands; when in 
short they stand as shining and peculiar lights in 
every community, it is certainly wonderful that so 
few spots should be detected upon the disk of their 
fair fame.” 

Time will not permit me to discuss in detail the 
various proposed law reforms. If I were to under- 
take it, there would probably be a wide difference 
of opinior among us as to what proposed measures 
would promote true reform and what would be dan- 
gerous innovations. I have indicated the general 
character of improvements in our judicial system, 
and warned against radical changes, substituting 
the popular will of the hour for provisions which 
have received the sanction of learned jurists for 
ages; and with these hasty suggestions, I must 
leave the subject for your consideration. Changes 
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will come. Innovations will be made. But in the 
future, as in the past, they will become permanently 
a part of our judicial system only after due consid- 
eration and trial, and their approval by the bench 
and the bar. The judiciary and the legal profession 
have always, in recent times, in civilized countries, 
promoted and given direction to law reforms; and, 
from the nature of the case, will continue to 
do so. 

Reform may be promoted by elevating the intel- 
lectual and moral standard of the profession. The 
qualifications for admission to the bar in this coun- 
try have been greatly increased in recent years, and 
the standard of attainments should be further in- 
creased, and examinations so conducted that only 
the thorough and conscientious student, and those 
giving some evidence of an aptitude for the profes- 
sion, should be able or permitted to pass the ordeal 
of examination. The inquiry of the court into the 
moral qualifications of a candidate for admission 
should not be perfunctory only, but should be so thor- 
ough as to prevent the honorable distinction of at- 
torney at law from being conferred upon the un- 
worthy. And when a member of the profession so 
far forgets his duties as a lawyer as to bring dishonor 
upon the profession by unprofessional conduct he 
should be promptly disbarred. Every member of the 
profession should be zealous for its good name, and, 
emulating the noble examples of the great lawyers of 
the present and the past, seek to bring the profes- 
sion up to his perfect ideal. An eminent judge, 
when asked to explain the secret of success in the 
legal profession, replied: ‘‘Some succeed by great 
talent, some by high connections, some by miracles, 
but the majority by beginning without a shilling.” 
And let me here whisper a word in the ear of the 
young man who has just entered the profession — let 
me counsel him in the words of 4 very eminent man, 
who had a thorough knowledge of the affairs of the 
world and of men: ‘‘The longer I live, the more I 
am certain that the great difference between men, 
between the feeble and the powerful, the great and 
the insignificant, is energy, invincible determina™ 
tion, and a purpose well fixed, and then death or 
victory. That quality will do any thing that can be 
done in this world, and no talents, no circumstances, 
no opportunities, will make a two-legged. creature a 
man without it.” 

While the legal profession, if it does not lead in 
every reform of the law, or in the methods of judi- 
cial procedure, should at least direct and give them 
shape, in my judgment there is quite as important 
a duty, already hinted at, which our profession is 
rightfully looked to to perform, under the condi- 
tions and tendencies of the age. Conservatism is 
one of the important duties of patriotism. The legal 
structure which has been built up with so much la- 
bor, so much patient and painstaking inquiry,%our 





republican form of government, the system of laws 
defining the powers and duties of the Federal gov- 
ernment and the States, and which define and pro- 
tect the rights of citizens, have cost too much to 
be lightly changed ; ana it is fortunate for the coun- 
try that the legal profession and the courts, as a 
rule, regard violent and sudden changes with dis- 
trust. Rufus Choate, in an address on ‘‘ The Posi- 
tions and Functions of the American Bar, as an 
Element of Conservatism in the State,” delivered be- 
fore the Law School at Cambridge, July 3, 1845, 
said : 

In the next place, it has been thought that there was devel- 
oping itself in the general sentiment, and in the practical poli- 
tics of the time, a tendency toward one of those great changes 
by which free States have oftenest perished —a tendency to 
push to excess the distinctive and characteristic principles of 
oursystem,whereby, as Aristotle has said, governments usually 
perish — a tendency toward transition from the republican to 
the democratic era, of the history and epochs of liberty. 

Essentially and generally, it would be pronounced by those 
who discern it, a tendency to erect the actual majority of the 
day into the de jure and actual government of the day. It is 
a tendency to regard the actual will of that majority as the 
law of the State. It is a tendency to regard the shortest and 
simplest way of collecting that will, and the promptest and 
most irresistible execution of it, as the true policy of liberty. 
It is a tendency which, pressed to its last development, would, 
if considerations of mere convenience or inconvenience did not 
hinder, do exactly this: It would assemble the whole people in 
@ vast mass, as once they used to assemble beneath the sun of 
Athens; and there, when the eloquent had spoken, and the 
wise and the foolish had counselled, would commit the tran- 
scendent questions of war, peace, taxation and treaties; the 
disposition of the fortunes and honor of the citizen and states- 
man; death, banishment, or the crown of gold; the making, 
interpreting and administration of the law; and all the warm, 
precious and multifarious interests of the social life, to the 
madness or the jest of the hour. 

If at that early day such a warning, from so 
learned and thoughtful a statesman, was justified by 
existing conditions, how much stronger reason why 
to-day there should be found in the State a conserv- 
ative, preservative, element; an element which at 
the polls, on the bench and in legislative halls, 
stands for the preservation of that which has been 
tried and found good, and against innovations 
which may be proposed under the influence of pas- 
sion and popular excitement, and by political dema- 
gogues. There is a world-wide spirit of unrest and 
discontent. Dissatisfaction with existing condi- 
tions revolt against the laws of society, hastility be- 
tween labor and capital, the poor arrayed against 
the rich, the employed suspicious and intolerant of 
the employer; while the divisions of labor and the 
growth of the great industries of the country tend 
to widen the breach between the different classes of 
society, and add to the general discontent, until the 
very foundations of society are shaken. Amidst all 
the contentions, the clashing of interests, the schemes 
for regulating rights and reforming existing condi- 
tions, the legal profession stands, and should con- 
tinue to stand, as a shield and defense against harm- 
ful innovations. 
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NEW YORK STATE BAR-A SKETCH OF 
THE ASSOCIATION FROM ITS ORGANIZA- 
TION. 


N the northern corridor of the first floor of the 
State Capitol in Albany are the rooms of the 
State Bar Association, a most attractive corner of 
the great building. Once within them the visitor 
breathes the air of legal lore and historical juris- 
prudence for which the State has always been 
famed. On the walls are hung portraits of the 
eminent lawyers and jurists of the past. Mr. L. B. 
Proctor, the secretary of the association, gives a 
cordial welcome to every visitor. Here the law- 
yer may call for and consult books from the State 
library on the third floor. The curiously-inclined 
visitor may examine the executive desk that came 
into being with the old Capitol in 1808, and at 
which sat Governors Tompkins, Clinton, Van Buren, 
Marcy, Seward and Seymour. The desk was given 
to Mr. Proctor for his historical researches, and 
by him to the association. Among the other 
relics are: The roll of the old Court of Chan- 
cery; the roll of the old Supreme Court; bills and 
answers in chancery; declarations and pleas in the 
old Supreme Court; and records of the old colonial 
courts. These documents bear the signatures of 
Hamilton, Burr, Kent, Marcy, Van Vechten, Van 
Buren, Nicholas Hill and many other distinguished 
men. e 

A convention of the leading lawyers of the State 
met in the Assembly chamber, in Albany, Novem- 
ber 21, 1876, to form a State Bar association. The 
late Chief Justice William C. Ruger was elected 
president. After the appointment of two secretaries 
and a vice-president from each of the eight judicial 
districts, a constitution was adopted, section 2 of 
which declares that the association ‘is formed to 
cultivate the science of jurisprudence, to promote 
reform in the law, to facilitate the administration of 
justice, to elevate the standard of integrity, honor 
and courtesy in the legal profession and to cherish a 
spirit of brotherhood in the members thereof.” 

The Hon. John K. Porter, formerly of the Court 
of Appeals, was elected president. Judge Porter, 
lately deceased, was widely known as counsel for 
the prosecution in the Guiteau case, and for the 
defense in the Beecher case. The election of such a 
distinguished jurist placed the Bar Association on a 
firm basis. 

Among those present at the second meeting, in 
November, 1877, were Elbridge T, Gerry, Albert 
Mathews and Elliott F. Shepard of New York, 
William Rumsey of Bath, Sherman 8. Rogers and E. 
Carleton Sprague of Buffalo, James L. Angle of 
Rochester, and Matthew Hale, Marcus T. Hun and 
Nathaniel C. Moak of Albany. President Porter 
was re-elected. The following were made vice- 
presidents from the judicial districts: Charles 





O’Conor. John M. Mason, Samuel Hand, Platt Pot- 
ter, William C. Ruger, Huratio Ballard, James L. 
Angle and Myron H. Peck, then of Batavia, but 
afterward of Buffalo. The successful contestant for 
the post-graduate prize of $250 was Mr. Walter 
Howe of New York, afterward a most valuable 
member of Assembly from that city. His subject 
was ‘‘ The Relations of Master and Servant at Com- 
mon Law as Affected by Legislation in England 
Prior to the Labor Inquiry Commission of 1867.” 
The presentation speech by Hon. Sanford E. 
Church, Chief Judge of the Court of Appeals, is re- 
membered as among the ablest productions of that 
illustrious jurist. There was read a very able bio- 
graphical sketch of Hon. Harvey Humphrey, an 
eminent scholar of the Rochester bar. All the pro- 
ceedings were of great interest to the profession, 
and of profit to the people of the State. The latter 
point was emphasized in the admirable address of 
President Porter: ‘‘ The influence of the profession 
on the next generation depends, in a large degree, 
on the manner in which this association fulfils its 
duty. We deal not only with the questions of the 
hour, but with those that reach into after times, 
while our interests are interlaced with those of the 
whole community.” 

The third meeting was held in Albany, where all 
the meetings of the association have been held. 
This meeting was memorable for the presence of 
every one of the judges of the Court of Appeals. It 
was also memorable because the address of the Hon. 
Samuel F. Miller, of the United States Supreme 
Court, was the first of a series of annual addresses 
that have added greatly to the usefulness of the as- 
sociation. The Hon. Horatio Ballard presided in 
the absence of President Porter. 

The presidents of the New York State Bar Asso- 
ciation, together with their terms of office, have 
been as follows: John K. Porter, 1876 and 1877; 
Samuel Hand, 1878 and 1879; Sherman 8S. Rogers, 
1880 and 1881; William C. Ruger, 1882 and 1883; 
Elliott F. Shepard, 1884; David B. Hill, 1885 and 
1886; Martin W. Cooke, 1887 and 1888; William 
H. Arnoux, 1889; Matthew Hale, 1890; George M. 
Diven, 1891; J. Newton Fiero, 1892 and 1893. 


The corresponding secretaries of the association 
have been Edward Mitchell, Julien T. Davies, Wil- 
liam P. Dickson, Sheldon T. Viele, of Buffalo, Pey- 
ton F. Miller, Arthur L. Andrews and Justin Kel- 


logg, the present incumbent. The recording secre- 
taries were Abraham V. De Witt and Peyton F. 
Miller down to 1887, when the office was abolished. 
By a resolution of the executive committee in June, 
1886, L. B. Proctor was made managing clerk of 
the association. Mr. Proctor entered upon the work 
with great energy. The affairs of the association 
were, at that time, in a very bad condition, and sev- 
eral of its prominent members consulted with Presi- 
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dent Hill, who was then Governor. Mr. Hill said 
that the one man in the State who could make a 
success of tle secretaryship and the association was 
L. B. Proctor, if he would take the office. Mr. 
Proctor hesitated because he had important engage- 
ments outside, but finally he accepted. In January, 
1887, the offices of recording secretary and manag- 
ing clerk were merged in the office of secretary, 
with Mr. Proctor in charge. It was a happy choice, 
because Mr. Proctor has a very wide acquaintance 
among the members of the bar and much of the re- 
sponsibility rests upon him. In spite of the labori- 
ous duties of the office, Mr. Proctor finds time for 
his historical researches and his political history of 
the State. The joint efforts of President Fiero and 
Secretary Proctor have lately run the membership of 
the association up to nearly one thousand, and have 
given it a year of unexampled prosperity. 

Since the time of President Porter the most nota- 
ble addresses by the presidents of the association 
have been these: 1831, the Hon. Sherman 8. Rogers, 
on ‘* The Duties, Responsibilities and Objects of the 
Association ;” 1886 and 1887, David B. Hill, 1890, 
William H. Arnoux, on ‘‘ The Centennial of the Su- 
preme Court;” 1891, the Hon. Matthew Hale; 1893, 
J. Newton Fiero, on ‘‘Reforms in Legislation.” 
Since the initial anu! address of Judge Miller the 


following annual addresses have been delivered: 
1879, the Hon. Samuel Hand, on ‘‘The Use of the 


Association as a Means of Correcting Evils in the 
Profession ;” 1880, the Hon. George W. Biddle of 
Philadelphia, on ‘‘ Retrospective Legislation ;” 1881, 
the Hon. Stanley Matthews of the Supreme Court 
of the United States, on ‘‘The Function of the 
Legal Profession in the Progress of Civilization; ” 
1882, the Hon. Benjamin 4. Brewster, attorney- 
general of the United States, on ‘‘Sir Edward 
Coke, the Monarch of the Law;” 1884, John G. 
Milburn of Buffalo; 1885, Elliott F. Shepard of 
New York; 1887, Henry Hitchcock of St. Louis, on 
‘¢ Recent Changes in American State Constitutions ; ” 
1888, the Hon. Daniel Dougherty of Philadelphia, 
on ‘‘ The Integrity and Independence of the Bar;” 
1889, the Hon. Thomas M. Cooley of Michigan, on 
‘The Comparative Merits of Written and Prescrip 
tive Constitutions;” 1890, Robert G. Ingersoll, on 
‘‘Crime Against Criminals;” 1891, the Hon. John 
8. Wise of Virginia, on ‘‘ New Litigation on High- 
ways Resulting from the Use of Electricity ;” 1892, 
the Hon. Melville M. Bigelow of Boston, on ‘‘ Re- 
spect for the Law and the Responsibility of the Pro- 
fession;” 1893, the Hon. David J. Brewer of the 
Supreme Court of the United States, on ‘‘The 
Nation’s Safeguard.” 

Besides the annual addresses, many valuable 
papers have been read before the association. 
Among the most important were these: Frederic R. 
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Coudert, on “Some Points of Civil and Common 
Law;” Nathaniel C. Moak, on “ Expert Testimony ;” 
Sheldon T. Viele, on “ State Legislation and Charity 
Organizations; ” the Hon. George S. Batcheller, on 
‘*The Principles of Extra-territoriality in the Otto- 
man Empire and the Mixed Courts of Egypt; ” Ed- 
ward E. Sprague, on “Contributory Negligence and 
the Burden of Proof;” the Hon. Tracy C. Becker, 
‘Is Boycotting Criminal?” the Hon. John Winslow, 
on “The Contest Between the Judiciary and the 
Legislature of Phode Island;” the Hon. Daniel S. 
Remsen, on ‘‘The Security of Railroad Invest- 
ments;” L. B. Proctor, “A Comparative View of 
Judges Church and Grover;” the Hon. Alton B. 
Parker, ‘A Phase of Law Reform;” and Hon. 
George F. Danforth, on “The History and Jurisdic- 
tion of the Court of Appeals.” Papers of note have 
also been read by James C. Carter and William B. 
Hornblower. ‘ 

An impressién has gone abroad that the New 
York State Bar Association is composed of mutually 
admiring lawyers whose chief work is to discuss an 
annual dinner. The falsity of this impression is 
shown by what has been stated above as well as by 
a glance at the actual employments of the associa- 
tion. The exceedingly able report of President J. 
Newton Fiero and Mr. Edward G. Whitaker, the 
sub-committee on law reform, recommends that all 
bills before the Legislature be drafted and revised 
by competent legal authority; that measures be 
taken for the relief of the crowded calendars of the 
Court of Appeals and the Supreme Court; that the 
laws of divorce shonld be regulated ; and that more 
stringent rules for admission to the bar should he 
made so as to purge the profession of incompetent 
and dishonest members. By carrying many of these 
amendments the association has shown its influence 
and the people have received a corresponding bene- 
fit. Much of its recent efficiency has been due to 
the efforts of Tracy C. Becker, the chairman of the 
executive committee. 

Membership in the association is regarded as a re- 
liable guaranty of honorable standing in the profes- 
sion; and the roll of members is often consulted in 
other States by those who require eminent legal ser- 
vices. The annual reports take high rank among 
legal publications, and they are sent to many libra- 
ries, institutions and private individuals throughout 
the country. According to the last report of the 
secretary it appears that there have been one hun- 
dred and sixteen legislative sessions since New 
York adopted a State Constitution; that the session 
laws are contained in about one hundred and sixty 
volumes; and that of the many thousand laws en- 
acted not one-half ever went into operation, owing 
to the uselessness and frivolity of some and the du- 
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plication and ambiguity of others. This being so, it 
is evident that the New York State Bar Association 
will have a mission for many years to come. 

J. Newton Fiero, president of the New York State 
Bar Association, is a resident of Albany, and is en- 
gaged in the practice of his profession as a member 
of the law firm of Parker & Fiero. He was born in 
1847, at Saugerties-on-the-Hudson, and graduated 
at Union in 1867. He was admitted to practice at 
Binghamton in 1869, but since 1891 has lived at 
Albany, becoming a member of the firm of which 
the late Judge Amasa J. Parker was for many years 
the leading member. Mr. Fiero published his first 
law-book, treating of ‘‘ Special Proceedings ” in the 
State of New York, in 1887, which was followed 
by ‘‘Special Actions.” In 1892 he was elected 
president of the New York State Bar Association, 
and at last year’s meeting a resolution was passed 
by the association, by a unanimous vote, repealing a 
rule rendering a president ineligible to re-election, 
and he was again made its president. 


DIVORCE—DESERTION—RE-MARRIAGE OF 
LIBELLANT. 


MASSACHUSETTS SUPREME JUDICIAL: COURT, NOV. 
29, 1893. 
PEIRCE V. PEIRCE. 

Libellant, in an action for divorce, based on the ground of 
libellee’s desertion, on being assured by a clergyman of 
good standing that her marriage had ‘“‘run out,” and that 
she had a “ perfect legal right to get married,’’ married 
again, though she knew libellee was living. Held, a bar 
to her right to a divorce, since libellant acted under a mis- 
take of law, and not of fact. 

EPORT from the Superior Court, Plymouth 
county; Henry K. Braley, Judge. Libel for 
divorce by Eliza J. Peirce against William N. Peirce. 

The libel was dismissed, and the case was reported 

to the Supreme Court at libellant’s request. 


Lemuel Le B. Holmes and Elliot D. Stetson, for 
libellant. 


Frevp, C. J. In this case the libellant, when she 
was in due form married to Flagg, knew that 
Peirce, her husband, was alive, and that the bonds 
of matrimony between herself and Peirce had not 
been dissolved by a divorce. She, in good faith, 
consulted a clergyman in good standing, who in- 
formed her that her marriage with Peirce had *‘ run 
out,” and that she had ‘‘a perfect legal right to get 
married ;” and believing this to be true, she was 
married to Flagg. The case discloses no mistake of 
fact on the part of the libellant, but a mistake of 
law; and in accordance with our decisions, the jus- 
tice who heard the libel rightly ordered it to be dis- 
missed. Darrow v. Darrow (Suffolk, June, 1893), 
34 N. E. Rep. 270; Pratt v. Pratt, 157 Mass. 503; 
Whippen v. Whippen, 147 id. 294; Moors v. Moors, 
121 id. 232. Decree affirmed. 








‘MURDER-MANSLAUGHTER-KILLING IN 


PASSION. 
UNITED STATES SUPREME COURT, OCTOBER 30, 1893. 


Couuins v. UNITED States. 

If one, in a moment of passion, aroused by the commission of 
an assault upon his young brother, shoot and kill the of- 
fender without previous preparation, the crime is man- 
slaughter; but if he prepares himself to kill, and hasa pre- 
vious purpose to do so, the mere fact of passion will not 
reduce the crime below murder. 

N error to the Circuit Court of the United States 

for the Western District of Arkansas. 

The plaintiff in error was convicted in the Circuit 
Court of the United States for the Western District 
of Arkansas of the crime of murder, and sentenced 
to be hung. The circumstances of the homicide 
were substantially these: On the evening of July 
17, 1891, there was a dance at the Valley House in 
Ft. Gibson. A half-brother of the defendant, 
named Walter Shannon, a boy about twelve years of 
age, was tending a soda-pop or confectionery stand 
in the room where the dance was going on. The 
deceased, Randle Lovely, who was quite drunk, 
took a bottle of soda-pop, drank it, and refused to 
pay for it. Some words passed between him and 
the boy, which resulted in his slapping the boy with 
his open hands The boy turned to run away, and 
the deceased followed. Seeing the controversy, the 
defendant left his place in the dance, went after his 
pistol, took it out of the pocket of one Turner, with 
whom he had left it, came near to the deceased, 
and without a word shot him. The wounded man 
sank to the floor. The defendant turned and 
walked away, but in a few minutes returned, and, 
seeing Lovely lying on the floor, said, ‘‘I have 
pretty near killed him; I might as well finish him,” 
put his pistol close to the head of the deceased and 
fired a second time. After that he turned around 
and walked off, and fled from Ft. Gibson. The de- 
ceased was about thirty years of age and the de- 
fendant eighteen. 

The burden of the defense was that the homicide 
was manslaughter rather than murder. In the 
course of his charge, the judge instructed the jury 
as follows: ‘‘In order to give the party the right to 
claim that his act is manslaughter, there must be a 
condition of hasty passion. That is one condition 
that alone can reduce the man’s crime because there 
is passion. It is sometimes hasty when a man slays 
in the most murderous way. There is a brutal pas- 
sion; « wicked passion. The man’s mind is abnor- 
mal; it is not natural; it is not in that placid condi- 
tion where he contemplates the rights of others and 
observes these rights, but it is in a condition of 
fury. He frequently creates that condition by the 
use of stimulants; nerves himself up for the very 
purpose. When he does it, it wont do to say that 
the mind is in a condition of passion that will put 
a party in such an attitude that he is guilty alone of 
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manslaughter. No; that act of passion must gene- 
rate from some wrongful act being done by the 
party who is slain at the time that he does it, or so 
soon thereafter as that there was no time for the 
passion of the party to cool. That is what it means, 
and the offense is mitigated because of the wrongful 
act of the other party, who is committing that act at 
the time of slaying. Now, as I have already told 
you substantially, if the other party is doing a 
wrongful act at the time he is slain—and when I 
speak of a wrongful act, I speak of one that would 
not give the party the right to defend to the death, 
and the slapping of the boy in this case, or the con- 
troversy he had with his brother, would not do, 
that, because if violence of that character was 
done the defendant, it wouldn’t give him the right 
to slay; nor would it give him the right toslay him 
when it was used on his brother, though he has the 
same right as affecting his brother, as affecting him- 
self, because he has a right to defend his brother in 
any case where his life was imperilled, and use the 
same violence as he would in his own case. But 
suppose that during the time that condition existed, 
and the doing of the act has a tendency to infuriate 
the mind of the party, if he then, without previous 
preparation, or without preparation at that time, 
should take the life of the deceased, that would be 
manslaughter.” 

To this instruction the defendant excepted, and 
this exception is the only matter here relied upon 
by the plaintiff in error. 


A. H. Garland, for plaintiff in error. 


Solicter-General Maxwell, for the United States. 


Brewer, J., after stating the facts in the forego- 
ing language, delivered the opinion of the court. 

The facts of this case presented a proper question 
for the consideration of the jury as to whether the 


homicide was murder or manslaughter. The in- 
struction challenged did not, when taken in con- 
nection with the other parts of the charge, present 
the law inaccurately, for theretofore the judge had 
charged substantially that premeditation was neces- 
sary to the crime of murder; and also, quoting from 
some authority, that ‘‘ voluntary manslaughter is the 
unlawful killing of another without malice, upon 
sudden quarrel, or in the heat of passion;” and, 
further, that “the law, kindly appreciating the in- 
firmities of human nature, extenuates the offense 
committed, and mercifully hesitates to put on the 
same footing of guilt, the cool, deliberate act and 
the result of hasty passion.” 

In the language complained of, he goes on to say 
that mere passion does not reduce the crime from 
murder to manslaughter, for it may be a passion 
voluntarily created for the purpose of homicide; but 
it must spring from some wrongful act of the party 
slain at the time of the homicide, or so near 





theretofore as to give no time for passion to 
cool. Applying the rule to the facts in evidence, 
the instruction was that if the defendant, in a mo- 
ment of passion, aroused by the wrongful treatment 
of his brother, and without any previous prepara- 
tion, did the shooting, the offense would be man- 
slaughter, and not murder; but, as is immediately 
thereafter added, if he prepared himself to kill, and 
had a previous purpose to do so, then the mere fact 
of passion would not reduce the crime below mur- 
der. 

We see nothing in this of which the defendant ~ 
can properly complain, and as this is the only mat- 
ter called to our attention, the judgment of the Cir- 
cuit Court must be affirmed. 


ey 


SOUP TICKETS FOR BARRISTERS. 

OLD weather at once raises the question of 

‘‘soup” as a warming and nourishing item in 
winter dietary, whether supplied in an eleemosynary 
manner or out of private funds. It is one which at 
this moment is again agitating—-as it has done often 
in past years—the legal intellects of the Old Bailey, 
where struggling barristers find that the ‘‘soup 
tickets” are falling into the hands of a select circle, 
who, by arbitrary penalties, seek to keep the need- 
ful nourishment from those who are not members of 
their band. 

“Soup” is the technical word for briefs for the 
prosecution, which are distributed by the clerks of 
the courts to the barristers whose names are in- 
scribed on the list, the two or three guineas which 
the law allows for this work being supposed to keep 
the legal gentleman in food, if not in raiment, be- 
tween one session and another. Formerly the 
“soups” were scrambled for at random in a way 
not altogether edifying, but latterly the Old Bailey 
barristerial mess took their distribution in hand. 
They charged each member one guinea per annum, 
and this entitled him to a ‘‘soup” in regular rota- 
tion. 

But practitioners in the criminal law rapidly in- 
creased and the mess imposed an entrance fee of 
half a guinea. This did not keep the circle select 
enough and they then raised the fee to five guineas, 
and furthermore ordered that no young barrister 
should have any ‘‘ soup” at ali until he had attended 
the court for two years, At the Old Bailey five- 
pound notes are not overplentiful, except among 
the fraudulent bankrupts who find their way there 
and are able to fee Queen’s counsel to defend them, 


-and few young barristers are able to live without 


‘“‘soup” for two years. The arrangement has raised 
a good deal of discontent among those who do not 
know what to do with themselves during that long 
probation.—London Telegraph. 
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SALARIES OF BRITISH LAW OFFICERS. 


I{\HE solicitor-general for Scotland, who con- 
ducted the prosecution in the Ardlamont case, 
receives a smaller salary than any other law officer 
in the United Kingdom. It appears from the re- 
turn which was issued in 1891 that Mr. Asher’s sal- 
ary does not exceed £995. Once during the four 
preceding years the fees raised the total earnings of 
the office to £1,410; but this amount was more than 
two hundred pounds in excess of the aggregate in- 
* come obtained in any of the other three years. The 
salary of the lord advocate is £3,279, which has 
never been increased by fees to £4,000, though one 
year that figure was almost reached. The Scotch 
law. officers are indeed paid less than any. The 
attorney-general for Ireland receives a salary of 
£5,000, while the solicitor-general receives £2,000. 
In 1890 the fees of the latter official amounted to 
£789, but in 1888 they were nil. During the four 
years with which the return deals the salary of the 
attorney-general in England was £7,000; in 1887-8 
his fees amounted to £4,600, in 1888-9 to £5,000, in 
1889-90 to £2,179, and in 1890-91 to £2,782. The 
salary of the solicitor general was £6,000, while his 
fees during the years just mentioned amounted to 
£3,770, £5,000, £2,500 and £2,044.—Law Times. 


- . a 


CARDS, SUIT OVER A GAME OF. 


N interesting suit, which may come to trial in 
the New York Supreme Court some months 
hence, is the result of a difference of opinion as to 
the rules governing a game of cards. The players 
were Robert A. Chesebrough and J. R. Fisher. 
The game was played at the Surf Hotel, Fire Isl- 
and, one unlucky day in September, 1889. Mr. 
Fisher, the plaintiff in the action, at first agreed 
with Mr. Chesebrough to refer to an authority 
whom both considered good the question at issue 
and the ownership of $490, one-half of which sum 
was placed in the hands of Capt. David 8. 8. Sam- 
mis, the proprietor of the hotel, as stakeholder, by 
each of the men. Capt. Sammis is the man who, 
three years later, beame unpopular with his neigh- 
bors in Babylon and Islip for selling the hotel prop- 
erty to the State for quarantine purposes. 

When the arbitrator gave his decision he did not, 
it is said, rule either affirmatively or negatively as 
to the principal point at issue, but declared that in 
certain hypothetical circumstances Mr. Chesebrough 
would win, while under other conditions the victory 
would be with Mr. Fisher. This verdict, Mr. Fisher 
thought, made the result of the wager a draw, while 
Capt. Sammis and Mr. Chesebrough both looked 
upon it as a ruling in the manufacturer's favor. 

The next step was a demand by Mr. Fisher upon 
the stakeholder for the $200 which he put up. The 








demand was refused. It was not until October, 
1892, that Mr. Fisher’s attorney sent the summons 
in the case to Capt. Sammis. The captain, through 
his attorneys, made a general denial of the plaintiff's 
aliegations, and set up as a further defense that if 
the plaintiff had any cause of action the suit should 
have been brought within three years. 

It was replied that the suit was not barred by the 
statute of limitations until six years after the date 
of the game. 

William F. Randel, who was substituted as attor- 
ney in the suit in place of the captain’s attorneys 
some months ago, says that both parties to the suit 
appear to have overlooked the fact that under sec- 
tion 341 of the Penal Code they both appear to be 
liable to pay to the overseers of the poor of Suffolk 
county five times the amount of their wager asa 
penalty, inasmuch as more than $25 changed hands 
within twenty-four hours in the quiet little game at 
the Surf Hotel. What the game was Mr. Randel 
could not definitely say, but he strongly suspected 
that it was poker. 


EVERY MAN HIS OWN LAWYER. 


T the North London Police Court Alfred Barker 
was summoned before Mr. Horace Smith for 
assaulting his wife, Susan Emily Barker. When the 
summons was called on, the defendant ostentatiously 
placed the latest edition of ‘‘ Every Man’s Own Law- 
yer” on the desk in front of him. He also carried 
several documents and a brief. In support of the 
summons the complainant stated that her husband 
was reading from his favorite book. She took the 
book away to see if what he read was right, and in 
the struggle her arm was hurt. The defendant read 
his defense as follows: ‘‘On the 23d day of Novem- 
ber, in the year of our Lord, 1893, I, Alfred Barker, 
of Elthorne Road, Holloway, in the parish of Isling- 
ton, in the county of London, was seated in my 
room at the said address reading the book entitled 
‘Every Man's Own Lawyer.’ My wife, Susan Emily 
Barker, was in the room at the time. I, the said 
Alfred Barker, was explaining a point of law to the 
aforesaid Susan Emily Barker, when the aforesaid 
Susan Emily Barker tore the book from the hand of 
the aforesaid Alfred Barker. Now the aforesaid 
Alfred Barker hereby declares that in the year 1864 
he was seized with a visitation of scarlet fever, and 
when the said scarlet fever left the aforesaid Alfred 
Barker the aforesaid Alfred Barker was left a crip- 
ple in the right leg, the said right leg being left two 
and a half inches smaller than the other leg. It is 
therefore clear that the said Alfred Barker, being a 
cripple, could not have hurt the aforesaid Susan 
Emily Barker, and it was only through an acci- 
dental push that one of the parties was hurt.” Mr. 
Horace Smith, ‘‘Every Man’s Own Lawyer” will 
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tell you that if you commit an assault, you must be 
bound over to keep the peace. I shall bind you 
over in the sum of £10 to keep the peace for six 
months.—London Journal, December 16. 


THE LIZZIE BORDEN TRIAL. 


[* his annual report to the Massachusetts Legisla- 

ture, the outgoing attorney-general, Hon. 
Albert E. Pillsbury, referring to the Lizzie Borden 
trial, says: ‘‘This case attracted the public atten- 
tion to a degree unprecedented for many years, and 
was the subject of extended and heated discussion 
and commeit, much of which was in the last degree 
ill-informed, intemperate, and calculated to pre- 
judice both the commonwealth and the accused, 
There are indications that the public discussion of 
the matter and the resulting popular excitement 
affected the conduct as well as the result of the 
trial. The history of the case furnishes abundant 
evidence that reckless and undiscriminating com- 
ment publicly made on the merits of a pending judi- 
cial proceeding, of which the whole truth is rarely 
if ever known to the public, affects the integrity of 
the judicial system and is inconsistent with the 
proper administration of the laws. It will serve to 
awaken the attention of the courts, in whose hands 
is the only practicable remedy, to the necessity of 
protecting themselves, so far as possible, against 
exterior influences calculated to pervert the course 
of justice, which are as likely to be invoked in be- 
half of the guilty as of the innocent, and which, if 
they protect a victim of mistaken accusation to-day, 
may destroy another to-morrow. The experience of 
this case has led to the suggestion that it may be- 
come expedient to provide for a right of exception 
by the commonwealth in criminal cases. It has 
been doubted whether this can be done consistently 
with the rule that a person shall not be twice put in 
jeopardy for the same offense. But there is no such 
prohibition in our Constitution, and the provision 
of the Constitution of the United States to this 
effect does not apply to the States. I am not yet 
convinced however of the necessity of so important 
and radical a change in our criminal procedure, 
especially as I doubt if it would prove to be of prac- 
tical value; though there is some reason to-believe 
that the criminal law may be warped out of the 
right line by the marked and perhaps natural in- 
clination to rule doubtful points in a capital trial, 
however important, in favor of the accused.” Mr. 
Knowlton, the district attorney who prosecuted 
Lizzie Borden, is now the State’s attorney-general. 


Abstracts of Recent Decisions. 


ASSIGNMENT OF SALARY BY EMPLOYEE OF GOVERN- 
MENT—LARCENY—EMBEZZLEMENT.—In State v. Wil- 





liamson, decided in the Supreme Court of Missouri, 
in November, 1893 (238. W. Rep. 1054), it was 
held that as an assignment of unearned salary by a 
government employee is void as against public pol- 
icy, an employee who has made such an assignment, 
and has been appointed agent of the assignee to 
collect, is not guilty of larceny or embezzlement if 
he collects and appropriates the salary. The court, 
after citing Bliss v. Lawrence, 58 N. Y. 442, in 
support of the proposition that the assignment was 
void, concluded its opinion as follows: ‘‘ It is how- 
ever contended by the attorney-general, for the 
State, that, even admitting that the assignment was 
void, yet as defendant collected the money for and 
as the agent for Mulholland, he is guilty of the crime 
for which he stands convicted, and cites, as sus- 
taining this position, State v. Shadd, 80 Mo. 358; 
Com. v. Cooper, 130 Mass. 285; Com. v. Rourke, 10 
Cush. 397; State v. Tumey, 81 Ind. 559, and Dunl. 
Paley Ag. 62. An examination of these authorities 
will show that they were all cases where the money 
or property with which the defendants were charged 
with stealing or embezzling as agents, was where 
the transactions out of which the fund grew and the 
money was paid were illegal; and the law in such 
cases is, that if money has actually been paid to an 
agent for the use of his principal, the legality of the 
transaction of which it is the fruit does not affect 
the right of the principal to recover it out of the 
agent’s hands nor divest him of his right thereto. 
But no such state of facts exists in the case at bar. 
Here the salary was legally earned, and to be 
earned, but the attempted assignment thereof was 
void. The defendant then was never divested of 
his right to collect for himself and in his own right, 
and was not the agent of Mulholland in so doing. 
If there was no assignment—and we hold there was 
none—he was not the agent of Mulholland, but acted 
for himself, in collecting the money. As for the 
morals of the transaction, in so far as the defendant 
is concerned, they are certainly not to be approved 
or commended, but dishonest and dishonorable con- 
duct does not always constitute criminal. offense.” 


FALSE REPRESENTATION--PLEADING.—To main- 
tain an action for damages for false representations, 
the plaintiff must allege and prove (1) what repre- 
sentation was made; (2) that it was false; (3) that 
plaintiff believed the representation to be true, (4) 
relied on and acted upon it, (5) and was thereby in- 
jured, Stetson v. Riggs (Neb.), 56 N. W. Rep. 628. 


GRAND JURORS— WAIVER OF DEFECT. —The Consti- 
tution of Iowa, 1884, article 5,section 15, provides that 
the grand jury may consist of any number of mem- 
bers not less than five nor more than fifteen, as the 
General Assembly may by law provide. The Code 
of Iowa, §§ 231, 241, as amended by acts of twenty- 
first General Assembly, chap. 42, provide that grand 
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juries in counties of more than sixteen thousand in- 
habitants shall be composed of seven members, to 
be chosen from twelve drawn for that purpose. It 
was held in the Supreme Court of Iowa, in State v. 
Belvel, 56 N. W. Rep. 545, that an indictment 
found by a grand jury of five members, in a county 
of over sixteen thousand inhabitants, though defect- 
ive, was not void, and that defendant waived such 
defect by failing to take advantage of it before 
pleading to the indictment. The question as to 
whether there was a waiver of defendant’s rights in 
the matter by failure to plead did not seem to the 
court so difficult of determination as the question 
what effect should be given to the acts of a grand 
jury.composed of but five jurors when seven are re- 
quired by law. The court cites as controlling au- 
thority quite an array of Iowa cases, and also Peo- 
ple v. Petrea, 92 N. Y. 148. Kinne, J., dissents. 


NEGOTIABLE INSTRUMENT—PRINCIPAL AND AGENT 
—NOTICE.— Where an agent invested his principal's 
money in notes after their maturity, with notice of 
the equitable defenses to the notes, the principal is 
not a bona fide holder, as notice to the agent was 
notice to the principal. Knott v. Tidyman (Wis.), 
56 N. W. Rep. 632. 


Hotes. 


NE day recently the master of the rolls asked, 

‘*Who cares for the press, and what the press 

may say?” We can answer that question. The jun- 

ior bar, when they want to make a name. When 

they have obtained a seat on the bench, then ‘‘ who 

so indifferent as they” to the press and press opin- 
ions?—Law Notes. 


D. M. Keye, United States judge for the Eastern 
District of Tennessee, is expected to retire from the 
bench soon after his seventieth birthday, which oc- 
curs on the 27th inst. Judge Keye was postmaster- 
general during President Hayes’s administration. 
Among the applicants to succeed him are F. 8. 
Webb and Judge H. H. Ingersoll of Knoxville, and 
Judge C. D. Clark, of Chattanooga. 


Mr. Justice Williams, iu his mode of trying pris- 
oners, was exceedingly fair to the accused, and once, 
when asked whether those whom he tried appeared 
to have any general characteristics, he replied: 
‘* They are just like other people; in fact, I often 
think that, but for different opportunities and other 
accidents, the prisoner and I might very well be in 
each other’s places.” 


Once, when being heckled during an election a 
man suddenly shouted from the gallery, ‘* What is 
Mr. Merry’s opinion of the Decalogue?” The can- 
didate, turning to his agent, whom he always kept 


handy at such times, asked: ‘‘ What on earth does 
the fellow mean by the Decalogue?” The agent ex- 
plained that the man probably meant something 
about Sunday trains and Sunday travelling, upon 
which the candidate replied to his questioner as fol- 
lows: ‘‘I beg to inform, my friend in the gallery 
that, so far as Iam concerned, I would abolish the 
Decalogue altogether.” —Leeds (Hng.) Mercury. 


A Maine man from regions where land is tolerably 
plenty, and an acre does not seem a very large piece, 
recently invested in a lot in the suburbs of Boston, 
and set about grading and arranging his fences 

uch as he would in Maine. He covered up one 
mmo bound, and then built his fence ‘‘ about” 
where he thought the line was. Imagine his sur- 
prise when the adjoining owner appeared, in a great 
flutter over his proceedings. The line was relocated 
by a surveyor, when it was found the Maine man’s 
fence encroached one-half an inch on his neighbor, 
and he had to set it over. As much fuss was made 
over it as a ten-acre piece would cause in his Maine 
home.—Lewiston (Me.) Journal. 


An English paper tells this story at the expense 
of the Earl of Derby: While walking on land be- 
longing to the earl, a collier chanced to meet the 
owner. His lordship inquired if the collier knew he 
was walking on his land. ‘Thy land? Well, I’ve 
got no land mysel,” was the reply, ‘‘and I’m like 
to walk on somebody’s. Wheer did tha’ get it 
fro’?”” ‘*Oh,” explained his lordship, ‘‘I got it 
from my ancestors.” ‘‘An’ wheer did tha’ get it 
fro’?” queried the collier. ‘They got it from their 
ancestors,” was the reply. ‘‘And wheer did their 
ancestors get it fro?” ‘*They fought for it.” 
‘* Well, begad,” said the collier, squaring up to the 
noble earl, ‘‘I’ll feight thee for it.” 


Leonard Swett said, in his memorial address be- 
fore the Illinois State Bar Association, that “Judge 
Davis was one of the greatest judges that our coun- 
try has ever produced. He knew just enough law 
to be a great judge, and not enough to spoil him. 
The poorest lawyers I have ever known are men 
who know the most law. Such over-crammed men 
are sometimes called case lawyers. Wirt Dexter de- 
scribed one of these book-worms well, when he said, 
calling him by name, ‘ He is the best man in a con- 
sultation I ever saw, if you will hear him for a half- 
hour, and then turn him out of the office and lock 
the door.’ It is said that certain German scholars 
have run mad with Greek learning. One of them 
has compiled a treatise showing fifteen thousand 
Greek particles or roots. Hisis not the most useful 
knowledge, but simply learning run mad. A great 
judge must know not only the law, but must know 
things also.” 
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Gurvent Topics. 


[All communications intended for the Editor should be ad- 
dressed simply to the Editor of Taz ALBANy Law JOURNAL. 
All letters relating to advertisements, subscriptions, or other 
business matters, should be addressed to THz ALBANY LAw 
JouRNAL CoMPANY.} 


EFORE the echoes of the late very success- 
ful meeting of the State Bar Association 
have entirely died away, attention may be called 
to the increase in the material prosperity of the 
association, as evidenced by the increase in its 
number of members from four hundred and 
thirty-five in 1892, to nearly eight hundred at 
the present meeting, and to the handsome sur- 
plus of some $1,100, above the expenses of the 
year. At this rate of increase it will need but 
a short period to realize the recommendation of 
the retiring president, that the number should 
be increased, as early as consistent with careful 
growth of the membership, to one thousand. 
The new president, Tracy C. Becker of 
Buffalo, is an active, energetic and thorough 
lawyer, who brings to the administration of the 
affairs of the association an experience of two 
years as chairman of the executive committee 
and a consequent thorough. knowledge of the 
practical management of the affairs of the asso- 
ciation. He was chosen by the unanimous vote 
of the association and enters upon his term of 
office with the recognized support of the entire 
membership. 


We publish in full in this number of the Law 
JourNAL the address of J. Newton Fiero, presi- 
dent of the New York State Bar Association, 
and trust that many of his suggestions will meet 
with the approval of the bar and effect neces- 
sary and important changes of existing evils in 
the law. 

Mr. Fiero has had much and varied experi- 
ence with the subjects which he treats of in his 
address. In his work on “Special Actions” and 
“Special Proceedings,” he has given the bar 
a useful and valuable treatise on code practice 
and has thus obtained a precise acquaintance 
with questions of remedial law, and has supple- 
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mented his experience as a practising lawyer 
by lecturing on procedure at the Albany Law 
School and Law School of Cornell University. 

While modern times have marked an advance 
in most of the sciences little less than marvel- 
ous, the law has been conspicuous by its con- 
servatism, the why and wherefore of which would 
puzzle the most clever of its votaries. If law 
is an adaptation of the principles of right and 
justice to human necessities and for the protec- 
tion of civilization, why should there remain, 
without a vestige of reason, rules of action, the 
needs of which have long been lost except in 
the minds of some of the legal profession whose 
pride is in the antiquity of useless dogmas long 
lost sight of in the cobwebs and dust of mouldy 
office shelves? Pride in our profession is honor- 
able and proper when it brings practical good 
to society and acts as an aid, not a hindrance, 
to progress. We do not advocate a mad and 
illogical rush of reformation, but a proper ap- 
plication of the law to modern requirements 
and abolition of useless verbiage. Mr. Fiero’s 
address brings to our mind the illogical arrange- 
ment of the Code of Civil Procedure and the 
urgent need of simplification, revision and con- 
densation. Thiscan be seen when it is realized 
that the Code, as now extant, is a heterogeneous 
mass of reconstructed statutes, substantive law 
and, incidentally, rules of procedure. It gives, 
for instance, as shown in the address, the grounds 
for divorce and separation and the method by 
which such actions should be carried on. Under 
one title there are nearly all of the provisions of 
the statute of limitations, while snugly hidden in 
an obscure section in another chapter is the pro- 
vision regulating the time within which an ad- 
ministrator or executor must bring an action 
for a tort in case of death. We cannot but 
commend Mr. Fiero’s ideas of a reduction of 
the Code to four parts: First, the Code of Ad- 
ministration; second, Procedure Law or Code 
of Procedure; third, Practice Law relating to 
inferior and local tribunals; and fourth, Code of 
Evidence. 

In relation to law reform, Mr. Fiero takes a 
position advocating a revision of existing law 
by its rearrangement without doing more in 
reconstruction than is imperative in cutting 
out what is obsolete. 

He does not advocate the codification of all 
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substantive law, but only such as appears neces- 
sary from time to time, as at the present time 
the law of bills and notes. 

We hear, at every meeting of the bar, many 
suggestions to remedy the existing difficulty of 
the Court of Appeals to dispose of its annual 
calendar. One party advocates increasing the 
number of the judges and some even go so far 
as to desire to create two or more Courts of 
Appeals, while the other party wishes to limit 
appeals from the General Term. Mr. Fiero’s 
idea is to combine these two schemes by, first, 
prohibiting appeals where the amount in con- 
troversy is less than $1,000 including causes 
relating to real estate; secondly, restricting 
appeals from orders except appeals from final 
orders in special proceedings and interlocutory 
judgments; thirdly, by increasing the number 
of judges of the Court of Appeals from seven 
to nine, seven only to sit in a cause, and 
changing the personnel of the court of seven, 
from time to time; and fourthly, by retaining 
the provision for the creation of a second divis- 
ion, if such court is needed. The first scheme 
to limit appeals from the General Term where 
the sum involved is less than $1,000, is un- 
popular, as shown by the resolution passed at 
the meeting of the Bar Association, that it was 
the sense of the members present that no further 
restriction as to the amount involved should be 
made, yet we cannot see the justice of any limit, 
and when one must be made, why not place it 
so high as will apportion appeals to the capacity 
of the court to accomplish its work with prompt- 
ness. Whenever an arbitrary restriction is made, 
why not give it the best possible effect. On the 
same principle, why not limit appeals from 
orders from the General Term to those from 
final orders in special proceedings and inter- 
locutory judgments. But if these restrictions 
are put upon appeals, then the General Terms 
must be strengthened and can be, in no better 
way than as suggested by Louis Marshall, Esq., 
at the recent meeting, by giving a court of five 
competent and able judges, who will render de- 
cisions which will show careful attention to the 
facts presented by counsel, close examination 
of the law and consultation between the mem- 
bers of the court. Mr. Fiero’s third proposi- 
tion, to increase the number of judges of the 
Court of Appeals, is more popular than the bar 





at large appreciate. In 1892, during Mr. Fiero’s 
first term as president, there were over twenty- 
five hundred circulars sent out to the leading 
lawyers of the bar, and over ninety per cent of 
the answers favored an increase in the court of 
last resort. The proposed increase in the court 
would guarantee seven judges at all times ready 
to sit on the bench, and would greatly increase 
the capacity of this tribunal to accomplish the 
work which yearly grows more and more. 

As a whole, the Bar Association has reason 
to congratulate itself upon the successful term 
of office of President Fiero, and to feel that his 
excellent suggestions if followed out will ele- 
vate the profession and public good. 


We publish this week the paper read by 
Professor Collin on “Statutory Revision in 
New York,” to which reference was made in 
our last issue. It treats of a question of great 
interest to the members of the bar throughout 
the State, since the revision of the General 
Laws is a matter relating to the personal con- 
venience of every practising lawyer. Professor 
Collin gives a history of statutory revision in 
the State, showing what has been accomplished 
in that direction up to this time. 

The most interesting portion of the paper 
however treats of the method of revision of 
the General Laws now going on under the 
charge of the commission of which Professor 
Collin is amember. The plan of division in 
chapters, each complete in itself, with its own 
repealing schedule and short title, tends much 
to convenience in the examination of all ques- 
tions. The elasticity of the system, so far as 
relates to the sections by which numbers of 
sections are left at ine end of each article for 
future amendments, will avoid changing the 
number of sections in future, and add much to 
the convenience of reference. More than half 
of the work of revision has been completed up 
to this date, and if any doubt has existed in 
the minds of members of the profession with 
regard to the utility of the work, this paper 
must certainly disabuse that impression. The 
clear, sharp and concise way in which Professor 
Collin has put the whole matter is in line with 
the methods he has adopted and carried out in 
the matter of revision, and furnishes additional 
argument to that made by President Fiero in 
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his address, for the continuance of the com- 
mission until the completion of the work of re- 
visien. As to this, there should remain no 
question, as there is no longer ground for con- 
troversy as to its propriety and advisability. 


The rejection of Mr. Hornblower by the 
Senate has been quickly followed by the nomi- 
nation of Mr. Wheeler H. Peckham for associ- 
ate justice of the Supreme Court of the United 
States, in place of Samuel Blatchford, de- 
ceased. The nomination was immediately re- 
ferred to the judiciary committee, and a prompt 
report is expected. Wheeler Hazard Peckham 
is a son of Judge Rufus W. Peckham of the 
Court of Appeals, who was drowned in the 
wreck of the steamship Vil/e du Havre, Novem- 
ber 22, 1873, and is a brother of the pres- 
ent Judge Rufus W. Peckham, of the same 
court. Wheeler H. was born in Albany sixty 
years ago. Here he received his early educa- 
tion, which was continued in Union College 
and the Columbia Law School. In 1854 he 
was admitted to the bar of this State, and at 
once left for the West, settling down to the 
practice of his profession in St. Paul, Minn. 
He returned to New York in 1863 and formed 
the firm of Miller, Stoutenburg & Peckham, 
which subsequently became Miller & Peckham. 
In 1880 the firm changed to Miller, Peckham 
& Dixon, its present title. Its offices are in 
the Union Trust Company’s building at No. 80 
Broadway. For one month in the fall of 1883, 
Mr. Peckham served as district attorney of 
New York county, but has never held any 
other public office. He is president of the 
New York City Bar Association. 


The Legislature of Virginia has just chosen 
five judges for terms of twelve years each, who 
are to constitute the Supreme Court of Appeals 
for the State. Until 1869, the judiciary of 
Virginia was elected by popular suffrage. In 
that year a new Constitution was adopted, 
which gave the election of judges to the Legis- 
lature. This batch of judges is the third elected 
under the present Constitution, and the term of 
the newly-elected judges will begin in 1895. 


The subject of judicial pensions being under 
discussion, and likely to be considered at the 
coming Constitutional Convention in this State, 








it may be useful to glance at what has been 
done heretofore in this direction. Until 1869 
there was no provision in the statutes of the Uni- 
ted States for pensioning judges who had grown 
old in its service. In that yeara statute was passed 
by Congress providing that “When any judge 
of any court of the United States resigns his 
office, after having held his commission as such 
at least ten years, and having attained the age 
of seventy years, he shall, during the residue of 
his natural life, receive the same salary which 
was by law payable to him at the time of his 
resignation.” R.S. U.S., § 714. 

Although Congress deemed it wise to pension 
the judges of the United States, few of the 
States have followed in its lead in providing re- 
tiring pensions for their judges. In New York 
the Constitution provides: “But no person 
shall hold the office of justice or judge of any 
court longer than until and including the last 
day of December next after he shall be seventy 
years of age. The compensation of every judge 
of the Court of Appeals, and of every justice of 
the Supreme Court, whose term of office shall 
be abridged pursuant to this provision, and who 
shall have served as such judge or justice ten 
years or more, shall be continued during the 
remainder of the term for which he was 
elected.” § 13, art. 6, Cons, St. N. Y.; R.S., 
etc., 638. 

This falls far short of a pension for life. 
In 1885 the Legislature of Massachusetts 
passed “An act to provide for the retirement of 
justices of the Supreme Judicial Court, and for 
their compensation in certain cases,” which 
provided as follows: “Any justice of the Su- 
preme Judicial Court, having held his commis- 
sion as such at least ten consecutive years, and 
having attained the age of seventy years, who 
shall resign office, shall, during the residue of 
his natural life, receive three-fourths of the sal- 
ary which was by law payable to him at the 
time of his resignation, to be paid from the 
treasury of the Commonwealth, in the same 
manner as the salaries of acting justices are 
paid.” Supp. to Pub. Stats. of Mass. 82-88, 
chap. 162, p. 287. Excepting these two pro- 
visions, there seem to be no laws providing 
pensions for retiring judges throughout the dif- 
ferent States. 

In Pennsylvania there is no provision, but 
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rumor says a bill is to be introduced in the 
Legislature to provide pensions for Common 
Pleas judges who have served thirty years. 
Some pension law is much needed, but it 
should not provide alone for one set of judges. 
The justices of the Supreme Court serve for 
one term of twenty-one years, and cannot be 
re-elected (§ 2, art. 5, Const. Penn., Purd. 34), 
and many of them, after giving up large and 
lucrative practices at the bar, find themselves, 
if indeed they live through the hardships of 
their term, at a period of life when their labors 
should be done, forced to enter the arena 
again. 


The incomes of the learned professions in the 
city of New York are the theme of a recent ar- 
ticle contributed by Mr. J. H. Browne to Har- 
per’s Magazine. Mr. Browne says: “The two 
most lucrative callings are generally conceded 
to be, the world over, and in New York con- 
spicuously, the law and banking. Accounts of 
the golden rewards of lawyers and bankers so 
constantly assail our ears that we might readily 
regret that we had not selected one or the other 
as our vocation. But such accounts are decep- 
tions. Law is remarkably uncertain. Hundreds 
of young men study it who are never admitted 
to the bar; and of hundreds admitted not more 
than one-tenth of them practice. Of those who 
practice a large majority get so very scant a live- 
lihood that they are continually driven to other 
occupations to make both ends meet. New 
York is to-day full of half-starving lawyers, 
while the air is ringing with a score of names 
coupled with munificent incomes. How happy 
would the mass of them be if they could be 
sure, in the accepted sense, of their bread and 
butter. Every block uptown seems to contain 
one doctor at least. There is in the aggregate 
such a number of doctors as to indicate that the 
city is the seat of pestilence, when in fact it is 
remarkably healthful. The explanation is that 
many of the doctors have no regular patients, 
and are compelled to lean on patients they may 
pick up. A few of high repute, who attend mil- 
lionaires professionally, are flourishing; but 
their medical brothers generally are the oppo- 
site of pecunious. The smallest income that a 
New Yorker with a New York family, as pre- 
scribed—a wife and two children—can support 
himself on decently is put at $5,000. To attain 





that, a physician, it is alleged, must be capable, 
diligent, conscientious and watchful until past 
middle age. Physicians in that city generally do 
not earn $1,500 a year, and in the country fre- 
quently not more than $500 to $600. What 
hope have they of rising above the bread-and- 
butter question? Manhattan is regarded as the 
paradise of preachers, because a dozen or more 
pastors of fashionable churches have salaries 
ranging from $10,000 to $15,000. But most of 
the pulpits there are filled by men whose pay is 
such that they are obliged to practice rigid 
economy to keep out of debt. In the villages 
and small towns throughout the country, clergy- 
men have nothing like adequate compensation 
for their labor; and to this fact is ascribed the 
remarkable decline of late in the number of 
students at the theological seminaries. Theol- 
ogy, indeed, is now accounted one of the call- 
ings that have, in most cases, ceased to be re- 
munerative. It does not respond to the great 


practical questions of the day.” 


As to the incomes of lawyers in the metropo- 
lis, the Vew York Evening Post says that, al- 
though there are as many as six thousand at- 
torneys actively practicing in that city, each of 
whom is probably doing as well as, if not bet- 
ter than, he would in any other calling, the 
Circuit Court calendar, which is typical of 
others, shows that not more than eighteen hun- 
dred of them can be classified as litigating law- 
yers. This number, it is safe to say, includes 
every member of the bar into whose office has 
come, during the last twenty-five years, business 
which resulted in a common-law action brought 
in the Supreme Court. The other four thou- 
sand have worried along on their incomes as 
chamber counsellors, advising as to contracts 
or investments, passing titles or caring for trust 
properties. The number of cases on the Cir- 
cuit Court calendar—thirty-two hundred—act- 
ually represents approximately the number of 
joinders of issue in two years, the monthly av- 
erage being one hundred and fifty, or one case 
a year for each litigating lawyer on the list. 
Thus the professional income, even for this 
class of attorneys, growing out of litigation, 
may be put at a low figure, even though the 
lighter calendars of three other courts be in- 
cluded. 
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A PRACTICAL VIEW OF LAW REFORM. 


By J. Newton Fiero,‘ President of the New York State Bar 
Association. 


3 
CONSERVATISM OF THE LAW AND LAWYERS. 


IDWAY between the views of radicals and re- 
formers on the one hand and that of conserva- 
tives and those clinging to the past on the other, is 
usually found the path of wisdom and safety. In 
our profession, conservatism has so long held sway 
that it has become proverbial, and suggestions of 
progress are frequently treated with but scant 
courtesy, and occasionally with undisguised con- 
tempt. 

So far as the boasted conservatism of the law and 
lawyers has been beneficial in that it has from time 
to time stood in the way of arbitrary power, pro- 
tected the liberties of the people and secured the 
rights of the poor and lowly against the rich and 
powerful, so far it is to be indorsed and commended. 
So far as it has preserved antiquated forms long 
after the substance has departed or has for centuries 
unnecessarily and unreasonably retained separate 
tribunals with conflicting jurisdictions, or has per- 
petuated arbitrary laws long after the reason for 
their existence has ceased, it is to be criticised, cen- 
sured and avoided. 

Discussing the indisposition of the profession to 
grapple with living questions, a recent law periodical 
justly remarks: ‘‘The great want of the hour is 
that lawyers should feel a personal responsibility in 
this matter. The tendency to throw upon others, 
or to preserve a stolid indifference to the work of 
law reform, is one of the chief obstacles to the pro- 
fession’s advance. Yet this tendency has been so 
long indulged that it has become a professional 
trait. This is wrong. It is also unprofessional. 
In a peculiar degree, the profession of law is pledged 
to keep in touch with all mankind and abreast of 
the times. It must needs do this if it would be the 
handmaid of justice. It becomes the servant of op- 
pression just so far as its laggard steps make dis- 
tance between it and the present demands. Just so 
far as it fails to meet the requirements of the hour, 
it is discredited in popular esteem and is discredit- 
able to itself.” 

In medicine, engineering and even in theology 
steps have been taken in advance of the theory and 
practice of centuries, while in material affairs, we 
have gone from the tallow candle to the electric 
light, from the stage coach to the Pullman car, from 
the post boy to the Atlantic cable. True, the science 
of jurisprudence has received many valuable acquisi- 
tions during the present century and must acknowl- 
edge its obligation to a Bentham, an Austin and a 


Field, but still the law lags far behind in the pro- 
gress of modern thought and action. It has been 
well observed: ‘‘ The law is not in its nature station- 
ary beyond other sciences, it must change with 
changing manners, the diffusion of wealth, new 
channels of industry and more general intelligence.” 
The increase of population, the development of in- 
dustrial pursuits, the advance in facilities for manu- 
facture and commerce have brought forward new 
and unheard of problems, but they have not been 
met and grappled with by the law and lawyers in 
accordance with the spirit of the age. 

The law of real estate is, despite modifications 
and changes, mainly introduced by the Revised Stat- 
utes sixty years ago, still based to a very consider- 
able extent upon the condition of affairs existing 
under the long extinct system of feudal tenures. 
The law of contracts is largely drawn from the civil 
law of the times of Justinian, modified, improved, 
and greatly enriched, it is true, by the decisions of 
the common law courts, while the law of probate 
and of divorce has its foundations in the ecclesias- 
tical and canon law of the middle ages. These dif- 
ferent branches of the law are accompanied, sur- 
rounded and followed by an endless procession of 
statutes and an unnumbered train of decisions until 
it is impossible, without extensive research and 
careful examination, to formulate the simplest legal 
rule or demonstrate the plainest equitable principle. 
It is clear that there should be additions, improve- 
ments, changes and amendments to fully accommo- 
date this growth of centuries to the conditions exist- 
ing in the last days of the nineteenth century. 
Much, it is true, has been accomplished. The revis- 
ion of the statutes of the State, the enactment of 
the Code of Procedure and the present revision of 
our General Laws, are all matters of the utmost im- 
portance, but much more remains to be done before 
we can boast a system of law and practice at once 
reasonably simple, tolerably concise and fairly com- 
prehensive. 

The Science of Jurisprudence. 

The science of jurisprudence naturally divides it- 
self into three branches: First, formation of tribunals 
or the administration of justice; second, defining 
of rights and obligations of the citizen; third, 
making of rules for the ready application, by the 
courts, of general principles to particular cases. The 
function of jurisprudence relative to the organization 
of proper tribunals to determine the rights of par- 
ties is, under our form of government, a part of the 
organic law, which provides for the formation of 
courts of superior jurisdiction and defines their 
powers and limits their authority. That portion of 
jurisprudence defining rights and obligations made 





up of that strange compound of civil law and canon 
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law, equity and statutes, which, by the course of 
decision, has ripened into the common law, so-called, 
in its widest sense, makes up the rules governing 
all the relations of mankind, public and private, 
and known as the substantive law. 

The remaining division, consisting of the rules of 
procedure regulating the manner in which the sub- 
stantive law shall be administered by the courts in 
each case as it arises, whether by statute or by rules 
of court, constitutes the remedial or adjective law. 

In theory the body of the people adopts the con- 
stitutional provisions organizing the courts, the 
Legislature enacts jhe substantive law, and the 
courts make regulations for the application of the 
law to individual cases, and in considering the ques- 
tion in a systematic manner we must for the moment 
ignore the fact that practically the courts have in- 
dulged for centuries in judicial legislation, while of 
late the Legislature has assumed almost entire con- 
trol of matters of procedure in the courts. 


Il. 
Tue Oraanic Law. * 

The organization of courts of justice and defining 
their powers and duties by the organic law is a 
special interest at this time, since the principal duty 
of the coming convention relates to the Judiciary 
Article of the Constitution. Although this topic is 
to be a subject of discussion before the association, 
I cannot forbear a few suggestions on the subject as 
well by reason of the general interest in the question 
as from my connection with the constitutional com- 
mission of 1890, charged with the duty of revising 
this article, and also because of a considerable 
modification of views brought about by examination 
and discussion, and from the necessity for meeting 
the questions in a manner which shall yield practical 
results, 

Judicial Pensions. 

This matter was thoroughly considered in the 
commission of 1890, and section 13 of the Constitu- 
tion which provides that the compensation of judges 
whose term of office shall be abridged by reason of 
their arriving at the age of seventy years shall be 
continued during the remainder of the term for 
which they were elected, in case they shall have 
served ten years as such judge, was recommended 
to be amended by adding thereto ‘‘No judge or 
justice who shall be hereafter elected shall be en- 
titled to receive any such compensation after the last 
day of December next after he shall be seventy years 
of age. 

Discussion upon this subject seems to be unneces- 
sary as there is a general consensus of opinion in the 
profession and with the public, that while good 
faith demands that payment of the established com- 
pensation shall be continued as to all judges who 





are now in office or who may be elected under the 
present Constitution, yet as to the future, if the com- 
pensation is insufficient, it should be provided for 
by an annual increase rather than by the present 
method. 

Surrogate and County Courts. 


That county judges and surrogates are not allowed 
to practise their profession is, for many reasons un- 
necessary to be specified, but fully understood by 
every practitioner, exceedingly undesirable. The 
plain remedy for this state of affairs would appear 
to be the consolidation of the office of county judge 
and surrogate in all counties where the population 
is such that a single person can perform the duties 
of both offices, and prohibiting such officer from 
practising his profession during the incumbency of 
the office. Where the county is so large as to re- 
quire two officers for the purpose of discharging the 
duties, a salary should be paid each sufficient to 
authorize a like prohibition. 


Superior City Courts. 

It seems quite clear that in a symmetrical judicial 
system such courts as the Superior Court of New 
York and Buffalo, Common Pleas in New York and 
the City Court of Brooklyn should be abolished or 
consolidated with the Supreme Court. They have 
substantially the same powers and jurisdiction as 
that*court, and there is no reason why the embarrass- 
ment should exist necessarily arising from different 
tribunals and more particularly from different ap- 
pellate courts. Provision should be made by which 
the Supreme Court would be increased by a sufficient 
number of judges to enable it to perform the work 
of all these courts, and these courts abolished with 
the possible exception of the Common Pleas in the 
city of New York, which might be retained with a 
sufficient number of judges to discharge the duties 
elsewhere devolved upon the County Courts. 


Supreme Court. 


No more convenient plan has been brought to my 
notice for transacting the ordinary business of the 
Supreme Court than that now in operation so far as 
relates to Circuit and Special Term. But certainly 
improvement can be readily made in the method of 


exercising its appellate jurisdiction. I had the 
honor to suggest to the commission of 1890, a plan 
of reorganization, which was substantially adopted 
by the committee upon that subject and approved 
by that body. It provides for four General Terms 
of five judges each, who shall be elected either by 
departments or from the body of the State, and per- 
form no other duties. In either case, the minority 
party, whether in the department or throughout the 
State, to have a fuir representation upon the bench. 
This plan gives one General Term to New York 
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city and another to the Second Department, always 
sitting at Brooklyn, and would provide for sending 
causes for argument from New York city to Brook- 
lyn and vice versa, or that sessions of the General 
Term in the Second Department should be held in 
New York city as occasion might require, so that 
there should be two General Terms for the purpose 
of transacting the business of these two cities and 
of so much of the territory of the State as may be 
embraced in the Second Department. This would 
give a judicial force of ten judges for appellate busi- 
ness to take the place of seven Supreme Court judges 
now designated, and of the General Terms of the 
Supreme Court and Common Pleas, leaving two 
other General Terms for the balance of the State, 
arranging the remaining departments in any manner 


which might seem best calculated to accomplish the. 


purpose. This would give ten General Term judges 
to dispose of the business, where nine are now des- 
ignated, but sitting in two courts instead of three 
as at present, thereby having much greater dignity 
and authority. Such a plan would contemplate the 
present General Term justices continuing as such 
until the expiration of their term and the election 
of a sufficient number of judges to complete the 
number and fill the positions made vacant by such 
promotions. 
Court of Appeals. 

A proper provision for the increased business of 
the Court of Appeals has vexed the profession for a 
long period, and opinions differ widely as to the 
method to be adopted, although all agree that some 
steps should be taken for the relief of this tribunal. 

While the work of the second division was most 
satisfactory, it is generally conceded that this device 
is undesirable as a permanent arrangement, more 
particularly in view of the fact that it disarranges 
the business of the Circuits and General Terms to 
such an extent as to be exceedingly inconvenient 
and troublesome, by withdrawing therefrom so large 
& proportion of the judicial force. 

On the part of those who insist that the business 
of the court should be curtailed so as to enable the 
present number of judges to perform the duties de- 
volving upon it, the argument is made: First, that 
this appellate tribunal should not be so large as to 
lose its character as a judicial body and diminish 
the feeling of responsibility; second, that perma- 
nency of membership tends to bring the court to a 
point where it will be good as the aggregate of the 
merits of all its members; third, that uniformity of 
decision is best secured by a limited number of 
judges, seven being the ideal number; fourth, that 
a single rather than a double tribunal is necessary to 
insure unity and certainty in the law. 

Those who advocate an increase of the number of 
judges constituting the court, argue that the busi- 
ness should not be curtailed to meet a limitation of 





the number of members of the court, but that the 
court should be enlarged so as to enable it to dis- 
pose of the business. They urge: First, that a 
limitation of appeals by reason of amount involved, 
is unreasonable and illogical, as it does not bear 
upon the importance of the questions of law to be 
determined ; second, that the remedy by preventing 
appeals from orders would work injustice to suitors 
where the order involves the merits; third, that a 
limitation based upon the character of the cause is 
not capable of being made in fairness to litigants 
and to the development and unity of the law; 
fourth, that a limitation based on the unanimous 
agreement of the judges hearing the cause below, 
is not proper or desirable, since the Court of Appeals 
frequently reverses the trial court where it has been 
affirmed without dissent at Genéral Term. 

Much force is to be given tothe arguments on 
both sides and much to be conceded to the argu- 
ment ex necessitate, since some action must be taken, 
either by increasing the judicial force or limiting 
appeals. 

Bearing in mind that this association has strongly 
favored a considerable increase in the number of 
judges, but yet deferring to the sentiment of a large 
number of members of the profession equally earnest 
in holding the contrary view, I beg leave to present 
as a fair compromise: 

First. Prohibit appeals where the amount in- 
volved is less than one thousand dollars, including 
causes relating to real estate, where either the com- 
plaint or the proof shows the value of the property 
to be less than that sum. This suggestion would 
not involve great hardship, since in sums less than 
one thousand dollars, a litigation to the General 
Term is perhaps all that is in ordinary cases justifi- 
able or necessary, and it increases the limitation by 
the sum of five hundred dollars only. 

Second. Restrict appeals from orders, retaining 
substantially only appeals from final orders in special 
proceedings and interlocutory judgments. This 
prohibition would save substantially twelve motion 
days annually for the purpose of enabling the court 
to hear appeals from arguments. 

Third. Increase the number of judges from seven 
to nine, thus enlarging the working capacity of the 
court by nearly thirty per cent without seriously af- 
fecting its unity or individual responsibility, and by 
allowing seven to act as now, enabling the court, by 
slight changes in its personnel from time to time, to 
sit a much larger portion of the year, and conse- 
quently dispose of a greater volume of business. 

Fourth. Preserve the present or similar provision 
as to the second division for an emergency in case 
such should arise. This would meet any unforeseen 
contingency. A plan by which the court could be 
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increased by temporary appointments from the bar 
and sit in two divisions so long as desirable, some 
of the permanent members of the court sitting in 
each, would be preferable to the present plan, since 
it would not involve disarrangement of the Supreme 
Court business and would also tend to insure har- 
mony of decision. 

These constitutional features supplemented by 
rales of the court, shortening the length of time al- 
lowed for argument, requiring assignment of the 
precise points of error in the notice of appeal, and 
exchange of points a number of days before argu- 
ment, would go far to remedy the present difficul- 
ties. 

By assignment of error in the notice of appeal, 
the precise point to be raised would be indicated to 
the opposite counsel and to the court. 

The requirement for the exchange of points would 
bring to the attention of the counsel the precise 
questions relied upon by each party. These two 
provisions would serve very much the same purpose 
upon argument as to matters of law that pleadings 
now serve in apprising opposing counsel and the 
court as to questions of fact which are to be raised 
upon the trial, and would be the substantial fram- 
ing of issues upon questions of law and save much 
unnecessary discussion either of well-settled prin- 
ciples or those not called for in decision of the cause. 

These provisions would in and of themselves tend 
much to shorten arguments, but a rule of court by 
which argument should be made one-half the length 
now allowed in ordinary cases, would do ample jus- 
tice, enable the court to ascertain fully and clearly 
the views of counsel, and give much more time for 
argument and consideration of causes. 

If these provisions were aided by a constitutional 
provision for five justices at General Term, making 
a court which would inspire universal respect and 
confidence by its organization and membership, the 
disposition to appeal from the determination of that 


tribunal would be greatly lessened and the number. 


of appeals would necessarily be very greatly de- 
creased. 

It is submitted that these suggestions erabodied 
in constitutional provisians and in rules of practice 
would practically solve the difficulties surrounding 
the question relating to the relief of the Court of 


Appeals. 


mm,’ ...* 
SuBSTANTIVE Law. 


Aside from the fact that I have dovenanted by the 
title of this address to take a practical view of the 
subject, divesting myself ofthe views of a theorist 
or feelings of a partisan, there is neither time nor 
inclination to enter upon an elaborate discussion of 
the law governing the rights and obligations of the 





citizen for the purpose of determining the merits of 
the unwritten law as compared with a written sum- 
mary of the entire substantive law. Great names 
and forcible arguments are ranged upon both sides 
of the question. 

It is possible and proper to grant to the advocate 
of that unwritten law, which is to be found only in 
the courts of England and America, all that is 
claimed for its elasticity and comprehensiveness, 
and to yield to the champions of codification that a 
clear and concise statement of legal rules is desira- 
ble, and so far as practicable, absolutely necessary. 
Enemies of codification object to the ‘‘ Iron-Clad 
rules” itis believed to introduce, which, it is said, 
are illy adapted to future litigation and unforeseen 
circumstances. Its friends describe the common law 


‘as consisting of “a myriad of precedents,” which 


are claimed to be difficult to ascertain and impossi- 
ble to follow; yet all agree on the one hand that 
common law has been tempered by equity and modi- 
fied by statute, to its infinite advantage and im- 
provement; and on the other, that so improved and 
modified, it must form the basis and ground-work 
of a code of substantive law. The extremists of the 
one party insist that although the common law has 
been changed from year to year, both by judicial 
determination and by statutory enactment, further 
legislative interference will seriously affect or en- 
tirely destroy its usefulness, and insist the temple 
shall not be touched by profane hands; while the 
radicals of the other urge that gradual amendment 
and careful revision, as occasion demands, is insuffi- 
cient and undesirable, and are not content with any 
measure short of full and complete statutory regula- 
tions, covering every phase of every question, and 
insist that the growth of centuries shall be toa great 
extent set aside or ignored. 

~ It is concededly desirable, so far as possible, to 
enact existing laws in accessible form, decide vexed 
questions, abolish useless distinctions, and add such 
provisions as iapse of time, change of manners, in- 
crease of population and development of business 
interest demand, leaving untouched all that is inca- 
pable of improvement, disturbing no fixed rule from 
an arbitrary love of chance, and making no addi- 
tions except those demanded by experience and jus- 
tified by careful observation. Such a revision of the 
statutes, embodying to some extent the enactment 
of common-law rules and equitable principles, as also 
the well-settled canons of the civil law, which have 
become part and parcel of our jurisprudence, and 
eliminating what has become harmful and obsolete, 
is a fair middle-ground for experiment and compro- 
mise. This view is admirably formulated by a 
learned member of the committee on law reform, a 
warm advocate of the unwritten law, in the report 








THE ALBANY LAW JOURNAL. 


65 








of that committee on this subject now before the 
association. He says: ‘‘I think there are some 
branches of the common law which could be put 
into statutory form to advantage, although I do not 
think the general body of the common law can be 
codified without causing more uncertainty and liti- 
gation than the common law at present produces.” 

The mere process of presenting the scattered and 
much-disputed rules of law in a more compact and 
definite form must of necessity compel a certain 
amount of alteration in and repeal of these rules to 
conform them to modern requirements, and so far 
relieve the law from the condition described by one 
of the ablest members of the highest tribunal, who 
says: ‘‘There are many rules appertaining to the 
ownership of real property originating in the feudal 
ages, for the existence of which the reason does not 
now exist, or is not discernible, and yet, on that 
account, courts are not authorized to disregard 
them. They must remain until the Legislature ab- 
rogates or changes them, like statutes founded 
upon no reason, or upon reasons that have ceased to 
operate.” 

A somewhat careful examination of the subject of 
domestic relations, to which I have heretofore re- 
ferred in this connection, has further impressed upon 
me much confidence in this topic by way of experi- 
ment, embracing as it does the law of marriage and 
divorce, husband and wife, parent and child, guar- 
dian and ward and master and servant; it has been 
the subject of legislation to a greater extent than 
perhaps any other single topic. The Revised Stat- 
utes regulate the marriage contract and define its 
validity. 

The Code of Procedure, by an anomalous arrange- 
ment, while regulating the method of obtaining 
divorce in the courts, prescribes the grounds upon 
which it can be granted. The relations of husband 
and wife as to property rights have been the subject 
of numerous statutes from 1847 to 1894, and scarcely 
a vestige of the common-law rules remains. The 
old forms of guardianship by nurture and in socage 
have been abolished and new regulations instituted 
by statute. What is more convenient and promising 
than to gather all these statutes and a few common- 
law rules still in effect in a single chapter? The re- 
lation of master and servant, by reason of the 
growth and expansion of the topic, has so changed 
that it can no longer be regarded as one of the do- 
mestic relations except in name, and the result of 
judicial legislation on the subject might either be 
embodied in a single chapter or the entire topic left 
out of consideration, without affecting in any way 
the symmetry of such a proposed statute. This view 
does not, as some of the ardent supporters of the 
common law insist, in any way involve an indorse- 





ment of codification as such. It is purely experi- 
mental, and to be entered upon only as to topics 
now mainly reduced to statutes. Nor, on the other 
hand, is it an abandonment of codification, since it 
is an experiment by way of bringing together all the 
statutes on the subject, with such common-law rules 
as shall prove capable of being readily reduced to 
statutory form. It is not impracticable or impossi- 
ble in such a case as this for ‘‘ the reviser to gather 
together all the rules that can be found in the stat- 
@tes, reports, treatises or digests, separate the par- 
tial from the general, lay aside the obsolete, recon- 
cile the contradictory, and avoiding repetition, ar- 
range the results in fit order, and express them in 
perspicuous language.” Such a piece of workman- 
ship, giving the law on the subject, analyzed, con- 
densed and clearly stated in scientific order, would 
be a boon to the profession, making a comprehen- 
sive statute, conforming to Lord Bacon’s recom- 
mendation three centuries ago, that ‘‘ the reports of 
England [then amounting to sixty volumes] should 
be purged and revised, whereby they may be re- 
duced to fewer volumes and clearer resolutions.” 
Such an expression in no wise detracts from the 
glory of the common law or from the benefits of 
comprehensive codification. It can be entered upon 
and completed in a brief space of time, without in- 
terference with the views of those holding to either 
belief, without committing them to its results or 
embarrassing them as to their future views or ac- 
tion. If it is a failure, it will sound the death knell 
of codification of the substantive law in New York 
for many decades. If successful, it will tend to 
solve the vexed problem, and be a step in the pro- 
gress of law reform, which may be followed just so 
far as, and no further than, it may be found desira- 
ble and expedient. To use the words of a learned 
writer who discussed this question a score of years 
ago: ‘‘If we could have the statutes and common 
law of the State, so far as it has been ascertained 
and declared by her courts upon any particular sub- 
ject, collected and arranged with exactness in the 
form of a statute, and enacted as such by the Leg- 
islature, we shotild have the law on that subject 
posted up, as it-were to that time, and should have 
a starting-point in our investigations upon which all 
would be agreed.” We do not say the remedy is 
easy or certain, but it seems safe to say that some- 
thing approximating it might be found feasible and 
the attempt is certainly desirable, thus steering 
clear of the objections to and difficulties of prepar- 
ing and enacting a complete code of substantive 
law, and yet accomplishing many of the good re- 
sults, fot which a thorough and painstaking revis- 
ion of the statutory and common law is deemed ex- 
pedient and necessary. 
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IV. 
REMEDIAL Law. 

The law of procedure was, in the common-law 
courts, and more particularly in chancery, a matter 
of rules and regulations engrafted upon custom and 
usage. It constituted the chief difference between 
law and equity when these branches were adminis- 
tered by different tribunals, with differing powers 
and sometimes conflicting authority and jurisdic- 
tion. 

The law of procedure, sometimes called adjectivé 
law, to distinguish it from the substantive law, says 
Bentham, is ‘‘a means to an end; that end is or 
ought to be the execution of the commands issued, 
the fulfillment of the predictions delivered, and 
completion of the engagements taken by the sub- 
stantive law;” or, in other words, the business of 
procedure is to enable the suitor through his coun- 
sel to present his cause to the court in the most 
concise and effective form, and obtain a determina- 
tion as to its merits by the most direct and simple 
methods, following such determination by an exe- 
cution of the decision in the most speedy and inex- 
pensive manner. 

The Constitution of 1846, the judiciary article of 
1847 and the Code of 1848 remedied a great and 
crying evil by uniting the common law and chan- 
cery courts and thus simplifying the administration 
of justice, but they did not complete the work. 

The first Code of Procedure was planned and sub- 
mitted to the Legislature, and, in part only, adopted 
in 1848, and its four hundred and seventy-three sec- 
tions furnished rules of practice for nearly twenty 
years. It covered the ordinary incidents of proced- 
ure, and upon the points as to which it regulated 
questions of practice was entirely satisfactory to the 
profession. It was clear, condensed and accurate 
and covered only the ground necessary to the prac- 
tising lawyer. It is a most remarkable fact that but 
few lawyers are aware that this Code was supple- 
mented in 1850, by the commissioners by whom it 
was originally drafted, by a report of a system of 
practice in four parts, consisting of one thousand 
eight hundred and eighty-four sections, followed by 
a more complete and revised work in 1853, contain- 
ing one thousand eight hundred and forty sections, 
covering substantially the ground of the present 
Code, and, it must be conceded, in an infinitely bet- 
ter manner as to substance, style and arrangement. 
No action was ever taken upon these reports, and 
several years after, a commission appointed to revise 
the statutes of the State undertook, without due au- 
thority or sufficient skill, the business of drafting a 
new code, largely setting aside and ignoring the 
work of the former commission and engrafting upon 
it matters foreign to the remedial law, adopting an 





arrangement lacking both scientific basis and prac- 
tical convenience, and a style verbose, involved and 
inaccurate. In framing a code it is said: ‘‘ There 
are two opposite difficulties to be avoided; on the 
one hand the danger, by provisions too general, of 
leaving a wide space for judicial discretion; on the 
other, equal danger by going into minute details of 
making the practice inflexible and intricate, increas- 
ing the risks of mischance and leaving unprovided 
for whatever particulars were unforeseen.” The 
framers of the Code of 1877 fell into both these 
errors, but more particularly the latter. This Code 
was adopted against the earnest protest of the bar 
and only under the plea of necessity and pretext of 
early revision. Its friends admitted it was imper- 
fect, but insisted it could be improved. It was 
deemed necessary because only a portion of the 
rules of procedure were covered by the Code then 
in existence, and most lawyers had already forgot- 
ten the report of the commissioners of 1853, which 
remedied this difficulty. The expectation of im- 
provement has proved an ‘iridescent dream.” 

‘*The Code is not comprehensive, which a code 
should be, ana it is minute, which a code must not 
be.” It attempts to provide for every case by an 
enumeration of particulars, while a code should pro- 
vide for these things by a general description. 
Statutes, common-law rules and procedure are hope- 
lessly and inextricably mixed, matters of substan- 
tive law having been transferred from the statutes 
and common-law rules enacted among regulations of 
practice. To illustrate: Under chapter 15, which is 
defined as relating to ‘‘ special provisions regulating 
other particular actions and rights of action and ac- 
tions by or against particular parties” (note the 
clear, accurate and limpid style of this definition) 
are contained numerous provisions not only regulat- 
ing the practice, but giving rights of action. The 
first title under this head relates to matrimonial ac- 
tions. Under it are provisions taken from the stat- 
utes setting out the grounds for divorce and separa- 
tion, in addition to the regulations as to the method 
in which such action should be carried on, which is 
the only province of a code. 

Title 2, relative to corporations, not only regu- 
lates the method of carrying on actions against 
these bodies, but provides what constitutes a cause 
of action against corporations, a matter manifestly 
belonging to the statutes on that subject. 

Under article 4 of title 5 of that chapter are pro- 
visions for an action to recover damages for death 
caused by negligence of another, a right of action 
which did not exist at common law and which is 
entirely statutory and has no place in a Code of 
Procedure.. This is followed by the enactment of a 
right not known to the common law—giving a woman 
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an action for words imputing unchastity; and still 
another section undertakes to regulate what shall 
constitute the common-law action of libel. Yet 
another section of the same article gives a cause of 
action for bringing suit in the name of another per- 
son without his consent. These are not regulations 
as to the remedy, but matters of statutory and sub- 
stantive law which no person would, under any cir- 
cumstances, expect to find among rules of proced- 
ure. They are among the most flagrant, but by no 
means the only examples of che kind. Iteration and 
reiteration of the same subject-matter under differ- 
ent heads is frequent and inexcusable. On the 
other hand scarcely any provision is found in its 
natural sequence and logical order, while continual 
violations occur of the rule laid down by an eminent 
authority upon the subject of codification, who 
says: ‘*Ordinary good sense suggests the adoption 
of an arrangement by which that which is common 
to a number of topics should be treated by itself 
and apart, and that which is peculiar to each of the 
topics should also*be treated apart.” 

As an illustration of the lack of logical arrange- 
ment attention need only be called to the article 
regulating proceedings to foreclose a mortgage in 
which the first section regulates the provisions 
which shall be contained in the final judgment. A 
like state of affairs is found under supplementary 
proceedings where the second of forty sections pro- 
vides for the manner in which an order made in the 
proceeding can be reviewed. The minuteness of 
detail in the provisions relating to attachment, 
orders of arrest and replevin is such as to make 
them impracticable and dangerous to the suitor and 
inconvenient and troublesome to the practitioner, 
while the procedure in partition is unnecessarily 
cumbersome, unwieldy and expensive. The law as 
to contempts is in such a condition that it is utterly 
impossible to determine what the practice ought to 
be in criminal contempts and how far it is assimilated 
to that in the so-called civil contempts. But illustra- 
tions of this character to the practising lawyer can 
only be wearisome. I speak of the Code of Procedure 
from experience as a practising lawyer, in attempting 
to obtain a construction of its provisions in the courts, 
from observation of its study while a lecturer upon 
the topic in the law schools, and from examination 
of its text and the decisions under it, in attempting 
to collate the authorities on one thousand of its three 
thousand three hundred and ninety-seven sections, 
and I do not hesitate to characterize its arrangement 
as illogical and unscientific, its style verbose and 
redundant, its subject-matter illy-digested and dif- 
ficult to be understood and applied. It lacks 
clearness, precision and conciseness. It fails in that 
it is faulty in construction, inordinately diffuse_in 





its expression, unnecessarily and dangerously mi- 
nute as to unimportant details and wanting in accu- 
racy and adaptability as to ordinary and important 
matters of every-day practice. 

A serious difficulty is the attempt to codify all the 
laws relating to remedial justice under a single head, 
and designate them as procedure, thus obliging the 
lawyer who consults it upon the simplest question, to 
examine a statute giving minute regulations as to 
the machinery of courts and their officers, mixed 
with the details of procedure in inferior jurisdic- 
tions and mingled with such portions of the rules of 
evidence as the commissioners deemed it conveni- 
ent to place among the regulations for carrying on 
litigation. 

The law of remedial justice should provide for 
the organization of the courts, making necessary 
rules and regulations for their subordinate officers, 
and determine the rights and duties of those officers, 
but this is a matter of administrative detail and 
should not be thrust upon the active practitioner 
who desires to examine the rules and regulations of 
practice affecting his cause of action or proceeding. 

Nearly all of the first three hundred and sixty-one 
sections of the Code relate to details as to ministerial 
officers, clerks, sheriffs, stenographers and the like, 
the admission and duties of attorneys, extent of the 
jail liberties and kindred topics. One hundred and 
seventy-two sections are occupied with directions as 
to drawing trial and grand jurors, mainly relating 
to New York city and Brooklyn. One hundred and 
thirty-four sections contain regulations as to evi- 
dence useful and necessary, but most of them not 
properly injected into the rules of the court. Again, 
four hundred sections are occupied by Surrogates’ 
Courts; three hundred by Justices’ Courts and one 
hundred by local courts. So that we have in the 
Code relative to courts and juries over five hundred 
sections, one hundred and thirty-four sections rela- 
tive to evidence, eight hundred sections relative to 
practice in local courts, none of which ehould be 
contained in the body of a Code of Procedure 
mainly regulating actions and proceedings in the 
Supreme Court. 

A code of remedial justice should therefore con- 
sist of four parts. First, a code of administration 
regulating the constitution of all the courts of the 
State and details of their organization; second, a 
Code of Procedure, proper for the use of the prac- 
tising lawyer, governing matters of practice in the 
Supreme Court, the County Courts and the Court of 
Appeals; third, rules of practice in other tribunals 
of local or inferior jurisdiction; fourth, rules of evi- 
dence, so far as they are well settled and proper to 
be enacted by statute, which is an open question, 
together with provisions for taking depositions. 
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These may be better formulated following the 
plan of the revision commission, as: First, the court 
law or code of administration; second, procedure 
law or Code of Procedure; third, practice law, relat- 
ing to inferior and local tribunals or code of prac- 
tice in inferior courts; fourth, evidence law or Code 
of Evidence. All these could be collectively desig- 
nated as the law of remedies. 

There are, in addition to these objections to the 
Code, many other reasons for its examination and 
revision. To instance: three trials in ejectment is 
an anomaly in our practice and should be abolished, 
since there is no reason why a controversy over a 
plot of ground of little value should be heard more 
frequently in the courts than a litigation over per- 
sonal property involving very large interests. Again, 
the rules and regulations with regard to redemption 
of real property and sale under execution are cum- 
bersome, inconvenient and unnecessary; so also as 
to treble costs and damages for certain actions re- 
lating to real estate and against public officials. 
Certainly the damages which are to be allowed 
should be assessed once for all by the proper tribu- 
nals, while the amount of costs to be allowed should 
be adjusted in accordance with the rules in other 
cases, since the trial of an action of this character 
involves no greater inherent difficulty than other 
In the olden time real estate had a 
That time has now 


litigations. 
peculiar value and importance. 
gone by and no reason exists why the rules with re- 
gard to real estate should be assimilated to those 


relative to personal property. Again, the law rela- 
tive to receivers requires speedy revision and re- 
enactment. This matter properly belongs to prac- 
tice and procedure and is in great need of adjust- 
ment. The same is true as to the statute relative to 
general assignments which is properly part of the 
Code. Both these measures have been taken up by 
the revision commission and in their place form new 
chapters to be addetl to the Code. Ina revision 
they could be given their proper place, which is 
now impossible. Moreover, the time for a revision 
of the Code has arrived by reason of the numerous 
decisions upon its different sections, which, instead 
of simplifying the work of a practitioner, cause him 
additional labor and difficulty. Where there has 
been an interpretation of a provision, that section 
should be so amended as to follow the rule laid 
down by the court, unless for any reason it is desir- 
able or necessary to change such regulation. This 
would save an immense amount of labor wasted in 
the examination of authorities with reference to 
questions of construction of the various sections. 
Again, the time has come for a revision of the 
Code, because the courts are now disposed to treat 
statutory provisions with regard to procedure in a 
liberal spirit and to construe them in such a way as 





to accomplish the object for which they are in- 
tended. This is not true with respect to the early 
days of the Code, nor was it true at the time of the 
enactment of the Code of 1877, or for several years 
thereafter. Every lawyer of experience must note 
the fact that during the past few years there has 
been a most decided tendency on the part of the 
profession and the bench to recognize the desirabil- 
ity and necessity of so construing the rules of prac- 
tice as to avoid technical difficulties and objections 
and enable the practitioner to bring a cause before 
the court and obtain its final disposition in the sim- 
plest and most direct manner consistent with fair 
dealing toward his opponent. This spirit would re- 
sult in fewer technical decisions and in a broader 
and more liberal construction of enactments relating 
to practice. 

We ought no longer to be obnoxious to the criti- 
cism made at a recent meeting of the Virginia State 
Bar Association, where it was said by one of the 
members in a debate upon procedure: ‘‘The mod- 
ern demand for reform is set forth in the English 
Code, in the Connecticut Code, in the Massachu- 
setts Code. I find the New York Code full of dan- 
gerous pitfalls.” The objections to a thorough and 
complete revision I fully understand and appreciate, 
and no one is disposed to give them greater weight 
than myself; yet, weighing all the difficulties and 
embarrassments of the question, I am satisfied that 
the time has fully arrived when the profession 
should protect itself in this matter, by insisting upon 
revision, condensation and simplification of the Code 
of Procedure, and that for once throwing aside con- 
servatism, they should follow the sentiment ex- 
pressed in the passage of Hallam: ‘‘Let us not be 
deterred by a clamor against innovation from abro- 
gating what is useless, simplifying the complex or 
determining what is doubtful, nor attempt to stave 
off an immediate pressing difficulty by a patchwork 
scheme of modification and extensions, but let us 
consult for posterity in a comprehensive svirit of 
legal philosophy.” 

¥. 
LEGISLATION. 


In view of the well-settled policy of the association 
to interest itself only in matters of peculiar interest 
to the profession, I call attention to some of the 
topics for legislation which I deem proper for its 
consideration. 

Admission to the Bar. 

By reason of the efforts already made, and the 
measure of success which has attended them, the 
adoption of a uniform system of examination for ad- 
mission to the bar takes the foremost place. This 
question is yearly becoming of greater importance, 
since, during the past year, eleven hundred and 
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twenty-four certificates of commencement of clerk- 
ship have been filed with the clerk of the Court of 
Appeals, as against nine hundred and sixty-one for 
the preceding year, showing a very large increase in 
the number of students of the law. 

This subject was brought to the attention of the 
General Term in the Second Department very re- 
cently by the board of examiners, who say: ‘‘ By rea- 
son of the increase in population in the department, 
the number of persons presenting themselves for ex- 
amination is so largely increased, and it is impossi- 
ble to give a satisfactory examination to the appli- 
cants within the time limited.” 

The report of the special committee having this 
matter in charge shows a degree of progress which 
justifies the belief that the Legislature will act in 
accordance with the recommendations of the asso- 
ciation at a very early period, and such recommen- 
dations should be continued and enforced. 


Law Reporting. 

The matter of law reporting deserves to be brought 
to your attention. Although the Legislature failed 
to pass the bill recommended in the form in which 
it was presented by the association, substantially 
the same results have been brought about, and we 
now have an official series, not only furnishing the 
volumes at an early date, but placing the opinions 
of all the courts before the profession in weekly 
parts with promptness and accuracy, and including 
the Session Laws, at a reasonable subscription price. 
A digest of these reports is announced to be issued 
weekly, to be reissued quarterly and annually in 
connection with the combined series, thus completing 
fully the original plan recommended by this body. 
This is entirely the outcome of the efforts made by 
this association, and the result of its persistent and 
continued agitation of the subject. 


Careless Legislation. 


Despite all that may be said upon the subject, the 
number of bills at each session of the Legislature 
steadily increases, and it seems useless to say that 
by far too much legislation is indulged in, and that 
it is almost impossible for the practising lawyer to 
keep informed upon the changes by way of statutory 
enactment, to say nothing of the numerous local 


and special laws. However, it appears to be im- 
practicable to suggest any measure which will ma- 
terially lessen the number of laws, but the associa- 
tion has been effective in bringing about a plan by 
which the quality may be, and doubtless will be, 
improved to a marked degree. This is embodied in 
the aythority given by the Legislature at its last 
session, following immediately upon the action of 
this body, under which the commission of statu- 
tory revision is given the powers and has imposed 





upon it substantially the duties of legislative coun- 
sel. 
Revision of General Laws. 

For a long period the chaotic condition of the 
statutes of the State not only caused infinite annoy- 
ance and embarrassment to the bar, but gave rise 
to inexcusable uncertainty and unnecessary litiga- 
tion. For many years no edition of the Revised 
Statutes has been issued by authority, and it has 
been impossible to determine in many cases what 
statutes have been amended or repealed. 

The commission appointed a number of years ago 
to undertake the work of revision unfortunately de- 
voted itself to the Code of 1877, and neglected the 
duty imposed upon it, to take upon itself one at 
that time unnecessary, and which was performed in 
such & manner as to work great-injury to the meth- 
ods of procedure. In 1889 another effort was made 
to remedy the great and constantly-increasing evil 
of piling statutes, like Ossa upon Pelion, without 
regard to construction, symmetry or convenience, 
by the appointment of the present commission of 
statutory revision, which at once, upon entering 
upon its duties, formulated a plan for the complete 
revision of the general statutes of the State, as set 
forth in their first report. 

This revision of the General Laws has proceeded 
gradually, but carefully and effectually during the 
past year. The scheme at the outset was carefully 
considered, and met with general approval. It has 
been improved upon from time to time, and the 
work is progressing in a most satisfactury manner, 
and with most excellent results. Very many of the 
more important laws are now upon the statute book, 
revised, amended and much condensed. But it is 
only when the work shall be completed that its 
benefit as a whole can be fully appreciated. There 
is occasion for just criticism, since the work is far 
from perfect, but it is almost impossible to under- 
stand and appreciate the infinite detail of this mat- 
ter and the patience and painstaking requisite to 
collate the mass of our illy-digested statutes. It is 
admirably executed, in view of the difficulties of 
the undertaking. There should be no question as 
to its continuance and completion, and the Legisla- 
ture should take such action as will most certainly 
give us at the earliest reasonable moment, but yet 
without undue haste, a complete revision of the 
general statutes of the State. No considerations 
should enter into. this matter except those of the 
general welfare, and the association should spare 
no effort to insure proper legislation to further this 
work in order that the bar and the public may be 
relieved from the doubt and uncertainty that 
must continue to exist as to the statute law of 
the State until the General Laws shall be com- 
pleted. 
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Bankruptey Act. 

In my address in 1892 Irecommended the approval 
of the Torrey Bankruptcy Bill, then pending in Con- 
gress. It afterward failed of passage, and has recently 
been defeated in the House of Representatives dur- 
ing the present session, hence little or nothing is to 
be anticipated from action by the national govern- 
ment, but in view of the business situation it seems 
imperatively necessary that some action should be 
taken both to relieve debtors and protect creditors, 
and the only resource at present is State legislation. 
The objection to legislation of this character is that 
it can in no wise affect the rights of creditors outside 
the State. While this is true, it would seem wiser 
to enact some provision which would cover a very 
large percentage of the cases arising, rather than al- 
low the present condition of affairs tocontinue. It is 
also held that such an act will only operate upon 
debts contracted after its passage, as it would other- 
wise impair the obligation of a contract, but ina 
number of the States this difficulty is, to a great ex- 
tent, if not wholly, avoided by a provision that no 
person refusing to release a debtor shall share in the 
distribution of his assets made by the court. This 
results practically in a discharge of the debtor from 
all his debts. We have the nucleus for such legis- 
lation in the insolvent acts as contained in the Code, 
together with the General Assignment Act. By what 
is known as the Two-thirds Act a debtor may be re- 
lieved upon his own application where a sufficient 
number and value of his creditors consent thereto. 
Under the General Assignment Act a creditor may 
make provision for the disposition of his property, 
but this does not relieve him from his debts. On 
the other hand, this encourages preferences and 
fraudulent transfers, which should be prevented by 
proper enactment. It appears to be feasible to 
frame a statute which shall contain substantially the 
provisions of the General Assignment Act and at the 
same time authorize the discharge of the insolvent 
upon the same principle as those contained in a bank- 
ruptey act, while provision might be made, if desir- 
able, for involuntary bankruptcy upon the petition 
of a certain number of creditors representing a cer- 
tain proportion of debts, assimilated to cases of in- 
voluntary bankruptcy under the Federal Bankruptcy 
Law of 1867, or the so-called Torrey bill now pend- 
ing in the United States Senate. This question 
seems to be well worthy of careful consideration in 
view of the great business depression and the desir- 
ability of some provision by which insolvent debtors 
may be relieved from their debts as well as credit- 
ors protected against dishonest debtors and fraudu- 
lent and dishonest assignments. 


Referees. 
I again call attention to the injustice and incon- 
venience of trial before referees. Not only is it un- 
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just that, in case of reference, the parties should be 
obliged to pay the expenses of the trial, but, under 
the present system, it is extremely tedious and 
troublesome by reason of the delays incident to the 
system. A plan which would provide for the ap- 
pointment of a referee or referees in each judicial 
district sufficient to perform the duties incident to 
that position, upon a compensation to be paid by the 
State, seems practicable and just, alike to litigants 
and lawyers. Such an official referee would not 
only feel a degree of responsibility not now con- 
nected with the office, but, being compensated in a 
different manner, would feel called upon to press 
the trial of a cause to a conclusion much more rap- 
idly than when, as at present, he is selected upon 
consent of counsel. It would certainly tend to 
judicial independence and save much of trouble, 
annoyance and delay by reason of the fact that such 
an officer would discharge the duties of a judge of 
the court and have corresponding responsibilities. 


VI. 
New York Strate Bar ASsociaTION. 

It is with great pleasure that I am able to extend 
to you most hearty congratulations upon the con- 
tinued prosperity and increased usefulness of the as- 
sociation. 

During 1891 our reserve fund was drawn upon 
for current expenses to the amount of $1,104.62. 
At this meeting the treasurer reports that the re- 
ceipts for 1893 exceed all expenditures by the sum 
of $1,134.34, showing an improved financial condi- 
tion over 1891 of $2,238.96. 

At the annual meeting in 1892 the treasurer re- 
ported four hundred and thirty-five members as 
having paid dues during the previous year. We 
now have upon the rolls a membership of seven hun- 
dred and thirty-six, exclusive of fifty-eight life 
members, making a total of active members seven 
hundred and ninety-four, with several names before 
the executive committee awaiting its action. 

The cultivation of the social and intellectual ele- 
ment, and the benefits of wider acquaintance and 
more intimate association among the members, will 
be noticed as important features by those who have 
participated most frequently in its annual meetings. 
The reports of its several committees and the in- 
terest in this gathering will speak louder than any 
words upon the progress made in the cultivation of 
the science of jurisprudence and the promotion of 
reform in the law. 

The association has exerted a marked and highly 
beneficial influence upon legislation affecting the in- 
terests of the profession. It has inculcated and 
aided in enforcing a high standard of honor and in- 
tegrity at the bar. It has been foremost insevery 
movement tending to improve the administration of 
justice, and has come to be recognized as a useful 
and ‘powerful {factor in all matters affecting the 
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rights and interests of the client, the bar and the 
bench. I trust I may be pardoned in expressing my 
pride and gratification at being able to relinquish 
my trust under such circumstances. 


Practical Suggestions. 

Having thus briefly called attention to the meas- 
ure of success and degree of prosperity accorded us, 
I may be pardoned some suggestions growing out of 
two years of study and experience. 

First. While the association has rapidly increased 
in numbers, no effort should be spared to bring the 
membership up and keep it as high as one thousand, 
so that it may more fully represent the bar of the 
State. A less number than that can scarcely, since 
there are over ten thousand practising lawyers in the 
State, be said to be such a representative body as 
can at all times command the attention to its recom- 
mendations which its position deserves, and since it 
is the only organized body of lawyers whose mem- 
bership extends throughout the State, it should be 
sufficiently large that every locality should be repre- 
sented in order that the sentiment of the profession 
may be arrived at upon all questions affecting its in- 
terests. Beyond the number I have named, it is 
doubtful whether numerous additions would be use- 
ful or desirable, asa larger number would possibly 
tend to make the body unwieldy and cumbersome 
and render it difficult to obtain accurate expressions 
as to its sentiments on any mooted question. I 
therefore urge upon the association the adoption of 
measures for such an increase of membership as 
suggested, believing it to be for the highest inter- 
ests of the association and readily practicable, at 
the same time advising that great care should be 
taken that there should not be such zeal in increas- 
ing its numbers as to induce us tu overlook the 
more important matter of the quality and character 
of the membership. 

Second. While increased interest in the affairs of 
the association has manifested itself during the past 
few years, we have, in that respect, not arrived at 
such a point as to be able to ignore our shortcom- 
ings. Asarule, lawyers are either too busy or too 
indifferent to give to the affairs of the association 
that time and attention which it demands and ought 
in justice to receive. There are, to this statement, 
notable exceptions, but I refer to the general spirit 
and disposition existing among the members of the 
bar. We are very far from keeping pace in that re- 
spect with like associations in other professions, 
A glance at the transactions of the Medical Society 
of the State of New York, or an inspection of its 
program or notice of the full attendance upon its 
annual meeting, would serve to impress upon mem- 
bers of the bar the intense interest which is taken 
ia that association by the medical profession. The 
high standing and absolute authority of the Ameri- 





can Society of Civil Engineers is another example of 
what can and should be accomplished by a body of 
this character. 

Third. I desire to call attention to the manner in 
which the committees of the association are ap- 
pointed and organized in order that it may become 
a subject of discussion. Upon our constitution the 
principal committees consist of from twenty-four to 
thirty-two members, giving a membership of three 
or four in each judicial district. These committees 
are selected at the annual meeting by the committee 
on nominations, consisting of one member from each 
judicial district. It is impossible, in the brief time 
given, to carefully consider the best interests of the 
association in that regard and always make such 
selections as are wisest and most prudent. The 
number of members renders anything like concert 
of action at any time almost impossible. A meeting 
of the committees cannot be had without great 
trouble, and would involve enormous expense, hence 
the work must be done by a sub-committee from 
each of these committees, and that device has been 
adopted with a reasonable degree of success during 
the past three or four years. It is questionable 
whether it would not be wiser to limit the number 
of each committee to nine or eleven, thus giving an 
opportunity for the selection of a member from each 
judicial district, with an additional member from 
the city of New York, on account of its large mem- 
bership, and perhaps one or two others at large 
throughout the State, and provide for the appoint- 
ment of these committees by the president of the as- 
sociation, aided perhaps by a board consisting of 
the vice-presidents, placing upon them the re- 
sponsibility of selecting the best men for the posi- 
tion. 

As matters now stand there is not very much of 
honor or responsibility in the selection of any mem- 
ber of the association for one of the standing com- 
mittees. If the committees were smaller and ex- 
pected to be more active and energetic, an entirely 
different state of affairs would exist in that regard. 
This change is perhaps more desirable, since the 
amendment to the constitution has provided for a 
meeting of the joint executive and law reform com- 
mittees to arrange for the annual meeting. This 
plan has been most successful and resulted in much 
good. However, a committee consisting of a much 
smaller number could perform the work fully as 
much to the satisfaction of the association, since it 
is impracticable for forty-eight men to give personal 
attention to the arrangements for the annual meet- 
ing. It is possible that the committee on admis- 
sions might reasonably be left at the same number 
as at present, and be charged with the duty of pro- 
posing members for admission, with the expecta- 
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tion that each member of the committee would act 
as a recruiting officer for that purpose. 

If I am correct in the views I have advanced, the 
New York State Bar Association has among its most 
pressing duties: 

First. To recommend desirable amendments to 
and make appropriate suggestions for the revision 
of the judiciary article of the Constitution by the 
coming convention. 

Second. To urge upon the Legislature and obtain 
the enactment of so much of the common law and 
statutes in concise statutory form as may be found 
expedient and desirable upon careful experiment 
and observation. 

Third. To take prompt measures to revise, con- 
dense and greatly simplify the methods of proced- 
ure in our courts, and remove the uncertainty and 
perplexity as to its interpretation which grows out 
of lack of arrangement, want of perspicuity and 
conflict of decision. 

Fourth. To carefully examine and criticise all en- 
actments affecting the relation of lawyer and client, 
and encourage every thing tending to dignify and 
ennoble the profession. 

Fifth. To press forward the work of revision of 
the general laws of the State now being carried on 
and insist that there shall be no let or hindrance in 
its progress until all the laws of the State have been 
thoroughly examined and all requiring amendment 
have been carefully collated and revised. 

If, in addition to exercising a watchful care over 
the interests of the bar and cherishing a spirit of 
brotherhood among its members, it shall satisfac- 
torily solve these practical questions of law reform, 
this association will promote the intentions of its 
founders, forward the administration of justice and 
perform the duty it owes to itself, the profession 
and the public. 

On retiring from the position with which you have 
twice honored me I cannot and ought not to refrain 
from expressing my obligation to the officers and in- 
dividual members for hearty good-will and effective 
co-operation. Above all, my high appreciation of 
the unreserved confidence extended me in every ef- 
fort to uphold and elevate the honor and integrity of 
the profession and increase the scope of usefulness 
of the association. 


There will be no vacancy on the bench of the New 
York Court of Appeals until December 31, 1895, 
when the term of Judge Finch, a republican, expires. 
The election of Mr. Bartlett this year increases the 
republican representation on the bench of this court 
from two to three. There are four democratic 
judges, Earl, Peckham, Gray, and O’Brien. The three 
republican judges are Andrews, Finch and Bartlett. 








“STATUTORY REVISION IN NEW YORK. 


By Professor Charles A. Collin, of Cornell. 


N eminent public officer of this State lately re- 
marked concerning the members of a certain 
commission, that they would not hesitate to revise 
the ten commandments if they should happen to 
discover the existence of those ancient statutes. He 
did not seem to be aware that a revision of the ten 
commandments would be no new undertaking; that, 
in fact, one of the most ancient instances of statutory 
revision on record, included the original ten com- 
mandments, which were re-enacted in the revision 
with slight changes in language, but without material 
change in substance. This ancient piece of statu- 
tory revision was published under due official au- 
thority, and although the precise date of its pub- 
lication and the authority under which it was pub- 
lished are somewhat obscured, I am sure there are 
some classical scholars in this audience who will 
recognize it, under its comparatively modern name 
of Deuteronomy—etymologically deuteros nomos, the 
second law, or the first revision. 

This ancient precedent forcibly illustrates the pro- 
found fact in the evolution of jurisprudence, that 
the necessity of periodical statutory revision is uni- 
versal; that no State, no nation in whatever stage 
of civilization it may be, can escape such necessity. 

The thirty-fifth section of the first Constitution of 
the State of New York, adopted April 20, 1777, im- 
posed upon the new State so much of the statute 
law of England and of Great Britain as did form 
the law of the colony on April 19, 1775, as well as 
the acts of the Legislature of the colony, the resolves 
or resolutions of the congresses of the colony and of 
the convention of the State, all subject to alteration 
by the Legislature. Thus in addition to the common 
law, the State of New York set out on its career, 
with a vast mass of statutory law already needing 
This necessity was recognized by Governor 
Clinton who said in his annual message at the open- 
ing of the second session of the Legislature, Octo- 
ber, 1778: ‘* By the thirty-fifth section of our Con- 
stitution the laws of this State are necessarily be- 
come complicate, and as every member of society is 
materially interested in the knowledge of the laws 
by which he is governed, I am induced to believe a 
careful revision of the laws of this State would be 
an acceptable service to your constituents, and at- 
tended with the most salutary effects.” 

In pursuance of this recommendation a revision 
committee was appointed, but there seems to‘be no 
evidence that any subsequent legislation was due to 
the work of the committee. 

The next serious attempt at statutory revision in 
this State seems to have been Laws of 1786, ninth 
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session, chapter 35, entitled ‘‘ An act for revising 
and digesting the laws of this State,” passed April 
15, 1786. 

From the preamble to this act, I quote as illustrat- 
ing the universal necessity of statutory revision, and 
the most satisfactory method of performing the 
work, as follows: 

‘* And whereas, such of the said statutes as- have 
been generally supposed to extend tothe late colony 
and to this State are contained in a great number of 
volumes, and these statutes as well as the acts of the 
Legislature of the late colony are conceived in a stile 
and language improper to appear in the statute 
books of this State; therefore, be it enacted etc., 
that Samuel Jones and Richard Varick, Esquires, 
shall be and hereby are authorized and appointed 
to collect and reduce into proper form under certain 
heads or titles of bills all the said statutes and lay 
the same bills before the Legislature of this State, 
from time to time as they shall prepare the same — 
that such of them as shall be approved of by the 
Legislature may be enacted into laws of this State, 
to the intent that when the same shall be completed, 
then and from thenceforth none of the statutes of 
England and Great Britain shall operate or be con- 
sidered as laws of this State.” 

The revision resulting from the reports of Messrs. 
Jones and Varick, as embodied in a series of acts 
passed during the next two years, set a worthy 
model for all future revisers. 

Laws of 1788 eleventh session, chapter 46, passed 
February 27, 1788, marks the close of that revision 
with the final clause, ‘‘From and after the first day 
of May next none of the statutes of England or of 
Great Britain shall operate or be considered as laws 
of this State.” 

A detailed history of statutory revision in this 
State is not possible within the necessary limits of 
this paper. A reference to the very valuable series of 
articles by Robert Ludlow Fowler, running through 
volumes 20-25 of the ALBANY LAw JOURNAL, par- 
ticularly to the seventh article of the series, 23 Alb. 
L. J. 146, and to the Civil List of the State of New 
York for 1889-91, pages 291-8, will furnish satis- 
factory information to the casual inquirer, and in- 
dicate the original sources for more minute study. 

Passing by, with'mere mention, the private com- 
pilation of Greenleaf, Kent and Radcliff’s revision 
of 1802, and the Revised Laws of 1813, we come 
next to the great revision enacted in 1827-8, known 
as the Revised Statutes. No single piece of work, 
brought forth during the present century, has been 
a more valuable contribution to the jurisprudence of 
this country. Many of the new States adopted it 
almost bodily and there is no State in the Union 
which has not either adopted parts of it outright or 
accepted valuable suggestions from it. It was much 





more than a mere technical revision. It was more 
than a mere re-statement of existing law, in syste- 
matic, consecutive order. It was what a revision 
in its broad, full sense should be, a readjustment of 
outgrown laws to new conditions; a filling out of 
inadequate laws to completion; the fulfillment of 
the old laws without destroying them. The story 
of this revision has been fitly told in ‘‘ The Revision 
and the Revisers,” by a distinguished member of 
this association. That noble eulogy of the revision 
written under the double inspiration of professional 
admiration and filial affection awards but just praise. 

The twenty years next following the enactment of 
the Revised Statutes, witnessed changes in business 
fitly characterized as reyolutionary. The modern 
railroad system may fairly be said to have been born 
during this period. The business of insurance took 
on such larger proportions as to almost seem a new 
enterprise. Partnership law was inadequate to fit 
the great enterprises undertaken, and corporations 
were a business necessity. New laws were necessary 
to fit the new conditions, and as is wise and -neces- 
sary, in such transition periods, a large part of the 
new legislation was special legislation for particular 
instances. 

By 1846 the time for a new statutory revision had 
arrived, in pursuance of the universal necessity 
from which no State can escape. The Constitu- 
tional Convention of 1846 was due partly to a pop- 
uiar discontent with the law and with lawyers. The 
people were impatient with the delays, uncertain- 
ties, obscurities and technicalities of the law, and 
not without good reason. But they exaggerated 
the possibility of a millennial clearness, promptness 
and justice in the law and its administration. There 
was a vague notion in the air that if the law were 
once fully and clearly stated in a code, no man who 
could read would longer need a lawyer to tell him 
what is the law. 

So far as I know, the first appearance of the term 
‘*code ” in the written law of this State was in the 
Constitution of 1846. The popular sentiment to 
which I have referred found expression in the re- 
quirement of the new Constitution that the Legisla- 
ture should appoint three commissioners ‘‘ whose 
duty it shall be to reduce into a written and syste- 
matic code the whole body of the laws of this State, 
or so much and such parts thereof as to the said com- 
missioners shall seem practicable.” 

By 1865 the code theory was exemplified in the 
Code of Procedure enacted in 1848, and in the four 
codes reported and awaiting legislative action—the 
Political Code, the Civil Code, the Penal Code and 
the Code of Criminal Procedure. 


The code controversy was waged with partisan 
eagerness, possibly, at times, with partisan preju- 
dice and bitterness, from 1850 to 1890. But the old 
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code fight substantially died out with the failure of 
the Civil Code to pass the Senate in 1887, and its 
failure to pass either house in 1888, after naving 
previously passed two different Legislatures, and 
met two executive vetoes, one by Governor Robin- 
son, in 1879, and one by Governor Cornell, in 1882. 

Whatever interest one may have taken in the code 
controversy, whether as participant or spectator, no 
attentive lawyer will hesitate to say that the five 
codes reported in pursuance of the Constitution of 
1846 are a monument of legal industry, learning 
and ability, of which their chief author, the vener- 
able member of this association, David Dudley 
Field, may well feel proud. It is really a marvel- 
lous success that more than half his work, three 
codes out of the five reported, the two Codes of 
Procedure and the Penal Code, should have been 
enacted into law in this State, substantially as 
framed by him. 

But in the meantime the necessity of a revision of 
the remaining body of the general statutes outside 
these three codes, already pressing in 1846, was be- 
coming each year more urgent. The Field codes, so 


called, were not the only revisions reported. The 
period from 1860 to 1890 is strewn with the wrecks 
of revision commissions. 
ure is now apparent. 


The reason for their fail- 
They attempted to do too 
much at once. The Civil Code covered so broad 
and important a field, touched so many vital inter- 
ests, that it necessarily had many weak points, or, 
at least, many points which raised serious differ- 
ences of opinion. Its practical strength for passing 
the Legislature as a single act, was only such 
strength as it had at its weakest points. No one 
man would dare to take the responsibility of its en- 
actment upon his own individual judgment without 
at least a year of careful study. Conceding that the 
Civil Code was all that its most ardent admirers 
claimed for it, the law-makers disposed to vote for 
it were unable to give it that attentive study which 
would satisfy them that it would be safe and pru- 
dent to enact it into law, and when they turned to 
the legal profession for counsel they found that the 
learned doctors, as happens on many important 
occasions, did not agree. 

By 1888 it had become apparent, even to the 
friends of the Civil Code, that if it were ever en- 
acted into law, it would have to be broken in pieces 
and passed piece-meal. The code controversy had 
already delayed a revision of the statutes by the 
natural metinod for about forty years. But for that 
controversy we would probably have had a satisfac- 
tory revision completed in 1850, but without the 
very important reforms which have been effected, 
more especially by the two Codes of Procedure. In 
the meantime the natural struggle for revision, 





barred in its regular courses, had been working by 
devious and circuitous routes. Single acts to revise 
and consolidate the laws upon single topics, were 
becoming quite the fashion. The Assignment Act 
of 1877, the Banking Code of 1882, the Orphan and 
Destitute Children Act of 1884, the Mechanics’ Lien 
Law Consolidation of 1885, the Fassett Prison Law 
of 1889, are familiar illustrations of a semi-uncon- 
scious effort on the part of the Legislature to meet 
the necessities of the situation without a complete 
and formal revision of the statutes, which had been 
despaired of and abandoned as a practical impossi- 
bility. 

A special message of Governor Hill to the Legis- 
lature of 1887, in relation to special and local legis- 
lation, concluded as follows: ‘‘ The system or abuse 
of special legislation is the growth of years, and has 
been occasioned by the absence of general laws cov- 
ering the subjects upon which legislation is desired. 
The evil cannot be immediately remedied, and cer- 
tainly not by the passage of hastily-conceived or ill- 
digested measures, but only by a series of carefully- 
prepared and well-considered general laws, which 
cannot readily or conveniently be framed by mem- 
bers themselves during a busy legislative session. I 
therefore desire to suggest for your consideration 
the propriety of the passage of an act authorizing 
the appointment of a commission of three persons, 
familiar with the law and with the legislative pro- 
ceedings, to prepare and submit to the next Legis- 
lature a series of general laws upon such subjects as 
may be specified in the act, or as the commissioners 
may deem proper and expedient.” 

In pursuance of such recommendation, a bill was 
introduced in the Senate of 1888, but did not pass 
that house. Substantially the same bill was again in- 
troduced next year, and became chapter 289 of the 
Laws of 1889. 

Although this law was drafted in accordance with 
the spirit of the recommendations of Governor Hill, 
which did not contemplate a general revision of all 
the statutes, yet it is evident that the Legislature 
intended to provide an opening for the possibility 
of such a revision, for, after providing that the com- 
missioners should prepare and report to the Legis- 
lature bills for the consolidation and revision of the 
general statutes upon four specified topics, the Leg- 
islature added the general clause that the ‘‘ com- 
missioners may also prepare and at the same time 
report to the Legislature bills for the consolidation 
and revision, in like manner, of such other general 
statutes of the State as such commissioners may con- 
sider most in need of consolidation and revision.” 

The commissioners of statutory revision appointed 
under the act of 1889 were confronted at the outset 
with the question, should they undertake merely a 
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fragmentary piece of work, or should they frame the 
bills to be reported by them, as parts of a consist- 
ent whole, which might be fitly joined together, if 
the remaining parts should ever be completed. 

The only wisdom required was to ask the ques- 
tion. It answers itself. The commissioners ac- 
cordingly formulated a plan for the revision of all 
the general statutes outside the three codes, to con- 
sist of about fifty chapters, each complete in itself, 
with its own repealing schedule of the laws therein 
revised, and with a short title by which it may be 
cited; each chapter to be sectioned separately and 
continuously from beginning, but if subdivided into 
articles, with vacant section numbers left at the end 
of each article, so as to allow internal expansion, by 
adding new sections at the end of each article with- 
out making a break in the consecutive section num- 
bering of the chapter. 

This plan gives the utmost possible convenience 
of reference. Thus section 34 of the Election Law 
is a complete reference, and is much more convenient 
than section 34, chapter 680, Laws of 1892, or sec- 
tion 34, chapter 6, General Law, either of which is 
also equally accurate; and either of these three 
methods of reference is much more convenient than 
the cumbersome reference to a section of the Revised 
Statutes as section 24 of title 3 of chapter 6 of part 
II, Revised Statutes. The term general laws was 
adopted so that the reference General Law might 
be easily distinguishable from Revised Statutes of 
1830, and Revised Law of 1813, but this point has 
proved to be less important than was anticipated, as 
the references are, in fact, made by section and short 
title instead of by section and chapter number of 
General Laws. 

The commissioners began their work in the sum- 
mer of 1889, and reported to the Legislature of 1890, 
their proposed plan for a complete revision of all 
the general statutes outside the three codes, and six 
chapters of the proposed revision so drafted as to fit 
into such plan, namely: the general corporation law, 
the stock corporation law, the transportation cor- 
porations law, the business corporations law, the 
highway law, and the town law. 

All of these chapters, which were enacted by the 
Legislature of 1890, were made to take effect in the 
spring of 1891, so that any amendments found to be 
desirable in the meantime might be presented to the 
Legislature of 1891, and enacted before the chapter 
amended should go into effect. The object of such 
postponement was however defeated by the unfor- 
tunate deadlock in the Legislature of 1891, in which 
were also caught all the chapters of the revision re- 
ported by the commissioners to the Legislature of 
that year. The commissioners however continued 
their work and reported to the Legislature of 1892 
important amendments to the corporation laws of 
1890, and additional chapters of the revision, of 








which there were enacted, the statutory construc- 
tion law, the State law, the Indian law, the election 
law, the public offices law, the legislative law, 
the executive law, the Salt Springs law, the 
general municipal law, the county law, the banking 
law, and the insurance law. 

The game law was also enacted at the same ses- 
sion, in pursuance of the report of commissioners 
specially appointed for that topic, in such form as 
to fit into the general plan of the revision. The ex- 
cise law, passed by the Legislature of 1892, was a 
fairly complete revision of that topic, although not 
officially reported by the commissioners of statutory 
revision. 

By reason of the fire in the State printer’s office, 
the commissioners were unable to make printed re- 
ports to the Legislature of 1893.° Of the bills re- 
ported in manuscript to that Legislature, there were 
enacted into law, the public buildings law, the 
military code, the public health law, and the agri- 
cultural law. 

Thus twenty-seven out of the forty-nine chapters 
of the revision, as now projected, have been enacted 
into law. 

The first volume of the report of the commission- 
ers to the present Legislature is now in the binder’s 
hands. Itcontains acarefully prepared table, show- 
ing each section of the general statutes amended or 
repealed since 1888; a table showing the sources of 
each section of the revision already enacted; and 
the commissioners’ drafts of five additional chapters 
of the revision, the political divisions law, the joint- 
stock associations law, the public lands law, the 
State finance law, and the canal law. The next 
chapter to be reported, the membership corporations 
law, is in the hands of the printer. 

The distinctive feature of the reports of the com- 
missioners to the present Legislature is the more 
minute and careful indication of all changes pro- 
posed in existing law, by foot-notes at the end of 
each section of the revision, as well as at the end of 
each section of the laws proposed to be repealed, 
and a consecutive statement of all such changes ina 
memorandum appended to each chapter. Such foot- 
notes and cross-references will facilitate a compari- 
son of the proposed new law with the old, and will 
make a close scrutiny of the work of the commission- 
ers much easier for the Legislature. 

It is but just to the commissioners to add that 
during each session of the Legislature since they 
have been in office, they have acted as the general 
servants of the Legislature, when requested, in draft- 
ing bills, and during the intervals between iegisla- 
tive sessions, have been a general depositary for sug- 
gestions of needful changes in the law, which have 
occurred from time to time to legislators, judges, law- 
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yersand others. Such suggestions, the commission- 
ers have collated, discussed and digested. So far as 
they have been able, or as, on consultation with those 
making the suggestions, it has seemed desirable, the 
commissioners have drafted such suggestions into 
bills, and reported them to the Legislature. 

The old code controversy has not been awakened 
by the work of the revision, because, at last, statu- 
tory revision and codification have become identical. 
The last fifty years have witnessed a revolution in 
the respective domains of statutory and common 
law, not only in this State, but in every State of the 
Union, in England, and in every English-speaking 
country. 

No department of the common law has escaped 
legislative intrusion. Whether under the name and 
form of codes, or with formal hostility to codifica- 
tion, much.of the common law has either been ex- 
pressed in statutory form or been changed by statute, 
during the last fifty years, so that now a revision of 
the statutes, if reasonably full and complete, is sub- 
stantially all that the moderate and sensible advo- 
cates of codification ever intended. Even in the 
law of procedure, where the controversy has been 
hottest, the States most strenuously opposed to codes 
as such, have embodied the leading reforms of the 
Field Codes of Civil and Criminal Procedure, in 
either systematic or scattered practice acts. While 
the war of words was still waging, in bar associations 
sometimes, between the literary statesmen, practical 
legislators had been peacefully and carefully solving 
the problem, although neither the statesmen in legal 
literature, nor the practical politicians in the Legis- 
lature, seemed to recognize the full force of what 
was slowly, almost imperceptibly, but actually going 
on, step by step, in response to the practical de- 
mands of every-day legislation. The old fight be- 
tween code and anti-code is off, and both sides are 
victorious. The entire body of the law will never 
stand still long enough to be enacted into the ideal 
code, so long as society is progressive. But the 
written law is, year by year, growing more compre- 
hensive and complete. A re-statement of the written 
law in consecutive, systematic order, is now codifi- 
cation or statutory revision, either or both as you 
please, and already the two terms are used inter- 
changeably by lawyers and laymen alike. 

A revision should be substantially a re-enactment 
of existing law only. The present commissioners 
have proceeded upon this conservative theory, but 
have not hesitated to report many slight changes in 
minor details, in harmony with the general spirit of 
existing law; nor, occasionally, to amplify the exist- 
ing statutes with additions declaratory or corrective 
of the common law. The commissioners have also, 
very rarely, reported important changes in the policy 
of the law, but in all such cases sharply calling the 








attention of the Legislature thereto. The final re- 
sponsibility for the revision rests with the Legisla- 
ture. The possibility of errors and mistakes in such 
work is inevitable, and the commissioners cheerfully 
recognize that important corrections and improve- 
ments in their work have been the result of legisla- 
tive criticism and amendment. 


a 


NEW YORK STATE BAR ASSOCIATION— 
OFFICERS AND COMMITTEES. 


T the session of the State Bar Associatiun, on 
Wednesday, January 17, the following officers 
and committees were chosen for the ensuing year: 

President—Tracy C. Becker, Buffalo. 

Vice-Presidents—First district—A.V. W. Van Vech- 
ten, New York city. Second district—William H. Rob- 
ertson, Katonah. Third district—Casper P. Collier, 
Hudson. Fourth district—John D. Wendell, Fort 
Plain. Fifth district—Daniel G. Griffin, Watertown. 
Sixth district—Francis P. Gilbert, Stamford. Seventh 
district—Adelbert P. Rich, Auburn. Eighth district— 
David Miller, Lockport. 

Secretary—L. B. Proctor, Albany. 

Corresponding Secretary—Justin Kellogg, Troy. 

Treasurer—Albert Hessberg, Albany. 

Executive Committee—First district—William Sulzer, 
Robert C. Alexander, E. G. Whitaker, New York city. 
Second district—H. A. Monfort, Jamaica; Charles F. 
Cossum, Poughkeepsie; Charles H. Roosevelt, New 
Rochelle. Third district—James A. Betts, Kingston; 
Charles J. Buchanan, Albany; Charles M. Preston, 
Rondout. Fourth district—Granville M. Ingalsebe, 
Sandy Hill; James W. Verbeck, Ballston Spa; Jere- 
miah Keck, Johnstown. Fifth district—William G. 
Tracy, Syracuse; John D. McMahon, Rome; Giles S. 
Piper, Fulton. Sixth district—David C. Robinson, 
Elmira; Howard D. Newton, Norwich; John B. 
Stanchfield, Elmira. Seventh District—Martin W. 
Cooke, Rochester; Charles McLouth, Palmyra; Fred 
W. Noyes, Dansville. Eighth district—Porter Nor- 
ton, Buffalo; C. Z. Lincoln, Little Valley; Leroy Par- 
ker, Buffalo. 

Committee on Law Reform—First district—David 
Dudley Field, William B. Hornblower, Austin Abbott, 
New York city. Second district—Garret J. Garrett- 
son, Newtown; William D. Veeder, Brooklyn; 
Robert F. Wilkinson, Poughkeepsie. Third district 
—J. Newton Fiero, Albany; John J. Linson, Kings- 
ton; George L. Stedman, Albany. Fourth district, 
Zerah S. Westbrook, Amsterdam; James H. Van 
Vorst, Schenectady; Louis M. Brown, Glens Falls. 
Fifth district—Louis Marshall, Syracuse; A. H. Saw- 
yer, Watertown; William H. Kenyon, Oswego. Sixth 
district—George M. Diven, Elmira; Charles A. Collin, 
Ithaca; Joseph Mason, Hamilton. Seventh district— 
Irwin W. Near, Horvellsville; Nathaniel Foote, Roch- 
ester; Charles T. Saxton, Clyde. Eighth district— 
Adelbert Moot, John Cuneen, Henry H. Seymour, 
Buffalo. 

Committee on Prizes—First District, William B. 
Hornblower, New York city. Second district—Nathan 
D. Petty, Riverhead. Third district—Roswell A. Par- 
menter, Troy. Fourth district—James Gibson, Salem. 
Fifth district—Allen E. Kilby, Carthage. Sixth dis- 
trict—Robert T. Turner, Elmira. Seventh district— 
Seldon S. Brown, Rochester. Eighth district—-E. 
Carleton Sprague, Buffalo. 

Committee on Admissions —First district—Elbridge 
T. Gerry, A. Walker Otis, Julien T. Davis, S. L. H. 
Ward, New York city. Second district—Johu Rey- 
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nolds, Brooklyn; Fred. E. Ackerman, Poughkeepsie ; 
Irving Brown, Haverstraw; J. Harvey Cook, Fishkill. 
Third district—Hiram E. Sickels, Albany; F. Arthur 
Westbrook, Kingston; John Van Schaick, Cobleskill ; 
Timothy F. Bush, Monticello. Fourth district—Ed- 
ward P. White, Amsterdam; J. Sanford Potter, 
Whitehall; A. D. L. Baker, Gloversville; D. Cady 
Smith, Schenectady. Fifth district—John Lansing, 
Watertown; Harry S. Patten, Whitesboro; S. Morti- 
mer Coon, Oswego; Elan R. Brown, Watertown. 
Sixth district—Robert T. Turner, Elmira; Albert H. 
Sewell, Walton; Stephen C. Millard, Binghamton. 
Seventh district--Henry G. Danforth, Nathaniel 
Foote, Eugene H. Saterlee, Rochester; Fred W. 
Noyes, Dansville. Eighth district—I. Sam. Johnson, 
Warsaw; David Miller, Lockport; Ansley Wilcox, 
Buffalo; Myron H. Peck, Jr., Batavia. 

Committee on Grievances—First district—Walter S. 
Logan, William G. Peckham, Franklin Bartlett, New 
York city. Second district—Garret J. Garrettson, 
Newtown; Thomas E. Pearsall, Brooklyn; Charles V. 
H. Arnold, Poughkeepsie. Third district—Matthew 
Hale, Albany; William J. Roche, Troy; John Sander- 
son, Athens. Fourth district—Jobn Foley, Saratoga; 
Daniel M. Westfall, Cambridge; Andrew J. Nellis, 
Johnston. Fifth district—Thomas Richardson, Ilion; 
Hannibal Smith, Watertown; William H. Kenyon, 
Oswego. Sixth district—Charles R. Hall, Norwich; 
J. E. Herndon, Elmira; John E. Smith, Morrisville. 
Seventh district—Frederick L. Manning, Waterloo; 
P. M. French, H. F. Remington, Rochester. Eighth 
district — Adelbert Moot, James F. Gluck, Buffalo; 
Frederick W. Kruse, Olean. 

Committee on Legal Biography — First district— 
Charles A. Peabody, A. J. Dittenhoffer, New York 
city. Second district—Leonard B. Sackett, Pough- 
keepsie; Martin J. Keogh, New Rochelle. Third dis- 
trict—John W. Searing, Kingston; Emory A. Chase, 
Catskill. Fourth district--A. X. Parker, Potsdam; 
Francis A. Smith, Elizabethtown. Fifth district— 
Levi H. Brown, Watertown; 8S. M. Coon, Oswego. 
Sixth district—Clifford S. Arms, Binghamton; John 
E. Smith, Morrisville. Seventh district—George H. 
Humphrey, Rochester; Fletcher C. Peck, Nunda. 
Eighth district — Daniel H. McMillan, William B. 
Hoyt, Buffalo. 


—_—___+-—__——_ 


CONTRACT OF SALE — WHAT ‘CONSTI- 
TUTES —EVIDENCE OF USAGE — MEAS- 
URE OF DAMAGES. 


TEXAS COURT OF CIVIL APPEALS, NOVEMBER 23, 1893. 


Wo.eRrt v. ARLEDGE. 


Plaintiff telegraphed defendant at what prices he would furnish 
him February and March bacon, “f. o. b. Kansas City,’’ and 
defendant telegraphed back: ‘* Will take one car February 
and March bacon. Forward contracts, and draw for mar- 
gins.” Contracts were sent, stipulating for the purchase of 
twenty-five thousand pounds, to be delivered in February, 
and a like quantity to be delivered in March. Defendant 
refused to sign the contracts, alleging that by usage of 
trade a car-load of bacon was twenty-thousand pounds. 
Held, in an action for breach of contract, that it was error 
to instruct that if the parties contemplated that before the 
agreement as expressed in the telegram should be regarded 
as binding, its terms should be reduced to writing, and 
signed, and margin put up, then the telegrams would not 
constitute a contract, since the telegrams did constitute a 
contract if by usage of trade in Kansas City a car-load of 
bacon was twenty-five thousand pounds, 

The admission of evidence to show a usage in Texas, where 
defendant lived, as to the number of pounds in a car-load, 
was error, since the contract was to be executed in Kansas 
City. 

The measure of damages, if plaintiff were entitled to recover, 
would be the difference between the contract,price and the 





market value of the bacon in Kansas City at the time it was 
to be delivered, together with the cost of putting it on the 
cars for shipment. 
RROR from District Court, Houston county. 
Action by Alex. Wolert against S. C. Arledge. 
There was judgment for defendant, and plaintiff 
brings error. 


Nunn & Nunn, for plaintiff in error. 


A, A. Aldrich and J. R. Burnett, for defendant in 
errorr 


PieEasants, J. The appellant brought suit against 
appellee for damages on account of breach of con- 
tract. Plaintiff was engaged at Tyler, Texas, in the 
commission and brokerage business, and the defend- 
ant, S. C. Arledge, was a grocer at Crockett, Texas. 
On the 10th of November, 1890, Arledge addressed 
Wolert a postal card, asking for prices of bacon for 
February and March delivery, and on same day 
Wolert, in reply to the postal, wired Arledge as fol- 
lows: ‘‘ February short clear bacon six cents; March 
seven five, all loose, f..o. b. Kansas City; margin half 
cent per pound, Quick reply if want any. Market 
booming.” On the same day the telegram was con- 
firmed by letter. On the 13th of November Arledge 
wired Wolert as follows: ‘‘ Will take one car Feb- 
ruary and March bacon. Forward contracts and 
draw for margins.” On the 13th of November 
Wolert wrote to Arledge in these words: ‘‘ Your 
telegram of even date at hand, reading as follows: 
‘Will take one car February and March bacon. 
Forward contracts, and draw for margins.’ I have 
brought same to cover, and will make out and for- 
ward to you to-morrow, and draw for margins.” 
Contracts were sent in accordance with the advice 
contained in the letter from Wolert, and also a draft 
for $250, to cover the margins. The contracts stipu- 
lated for the purchase of twenty-five thousand 
pounds of bacon by Arledge, to be delivered on 
board of train at Kansas City, free of charge, in 
February, and for the like quantity to be delivered 
in March, at same place, and on same terms. Ar- 
ledge refused to sign the contracts, and promptly 
returned the same, together with the draft unhon- 
ored; alieging as his reason for not signing that he 
had agreed to buy two cars of bacon, and that a car 
of bacon was twenty thousand pounds, and not 
twenty-five thousand pounds. The plaintiff, Wolert, 
upon return of the contracts and the draft, sent 
contracts for the delivery of forty thousand pounds 
of bacon—twenty thousand in February and the like 
quantity in March—and drew for $200 instead of 
$250; but Arledge declined to honor the draft, or to 
sign the contracts, and refused to have any further 
communication on the subject. Bacon declined on 
the 13th of November, 1890, and continued to decline 
until after March. In the months of February and 
March, 1891, the plaintiff, Wolert, sold at public 
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auction in St. Louis, Mo., the fifty thousand pounds 
of bacon, such,as the defendant by his telegram of 
the 13th of November agreed to take, and afterward 
brought his action to recover of the defendant 
the difference between the amounts for which 
the bacon sold in February and March and the 
prices at which it was offered to defendant in the 
month of November; and upon trial of the cause 
verdict and judgment were rendered for defendant. 
The appellant complains of the charge of the court 
in several particulars, 

If by the usage of the trade in Kansas City a car- 
load of bacon is understood to be twenty-five thou- 
sand pounds, then the telegram sent by Arledge to 
Wolert on the 14th of November, and Wolert’s re- 
ply thereto of the same day constituted a contract 
between the parties, and a breach of its terms by 
either would give the other the right to recover 
damages; and the court should not have instructed 
the jury ‘‘that if the parties contemplated that be- 
fore the agreement between them, as expressed in 
the telegram, should be regarded as binding upon 
them, the terms of their contract should be reduced 
to writing, and signed by them, and the margin be 
put up, then the telegrams would not be more than 
negotiations for a contract, and would not consti- 
tute a contract, or give plaintiff a cause of action.” 
Whenever a distinct and definite proposal is made 
by one person to another, and the latter accepts the 
same absolutely, and without qualification or condi- 
tion, the minds of the parties meet, and negotiations 
close; and the proposal and acceptance constitute a 
contract, mutually binding, as soon as the accept- 
ance, when negotiations have been by wire or 
through the mail, is deposited in the post-office or 
the telegraph office for transmission to the person 
making the proposal, It sometimes occurs that 
when the parties have agreed, their correspondence 
shows that the agreement is not considered by them 
as final and binding until contracts referred to in the 
negotiations have been executed between the par- 
ties, but in this case the court is of the opinion that 
the direction in the defendant’s telegram of the 18th 
of November, to ‘‘forward contracts and draw for 
margins,” does not modify or change the purport of 
the preceding words of the telegram: ‘ Will take 
one car February and March.” Usage comprehends 
the habits, modes and course of dealing, which are 
generally observed, either in any particular branch 
of trade or in all mercantile transactions. A usage 
must be established, known, certain and uniform, 
and reasonable, and not contrary to law. The office 
of a usage is to interpret the otherwise indetermi- 
nate intentions of parties, and to fix and to explain 
the meaning of words and expressions of doubtful 
or various senses. Usage must be proved by evi- 
dence of facts, not by mere speculative opinions, 
and by witnesses who have had frequent and actual 





experience of the usage, and who do not speak from 
report alone, and they must speak as to the course 
of the particular trade. 2 Greenl. Ev., §§ 248, 251, 
252. It has also been held that the rules of 
the Chamber of Commerce established for the pur- 
pose of maintaining uniformity in commercial usages 
of the place are admissible to show the existence or 
non-existence of a particular usage in that place. 
Vide Kershaw v. Wright, 115 Mass. 631. A usage 
of trade, of which all dealers in that line of trade 
are bound to take notice, must be known, must be 
uniform and certain. In this-case the plaintiff in- 
sisted that by the usage of the trade a car-load of 
bacon meant twenty-five thousand pounds; while 
the defendant insisted that by usage a car-load meant 
twenty thousand pounds. The court, under this 
state of case, should have submitted under instruc- 
tions, in conformity with the law as above outlined, 
the issue of the existence or non-existence of a usage 
obtaining among those engaged in the bacon trade 
at Kansas City, which fixed and determined the 
quantity of bacon contained in a car-load; and, if 
the jury found that such usage did exist, and that 
it determined the number of pounds of bacon by 
the expression ‘‘a car-load of bacon” to be twenty- 
five thousand, their verdict should have been for 
the plaintiff, if they further found from the evi- 
dence that the plaintiff was able and ready to de- 
liver the bacon free of charge on the cars at Kansas 
City at the times mentioned in the correspondence 
between the parties, for transmission tu Crockett, 
Texas, on defendant’s account; and, on the other 
hand, if the jury found that by the usage of the 
trade of that city a car-load of bacon meant twenty 
thousand pounds, the verdict should have been for 
the defendant; and so, if the jury found that there 
was no established usage obtaining among those en- 
gaged in the bacon trade at Kansas City, by which 
the number of pounds contained in a car-load was 
fixed and determined, the verdict should have been 
for the defendant. If there be no usage determin- 
ing the number of pounds of bacon intended by the 
expression ‘‘a car-load,” then the correspondence 
between the plaintiff and the defendant cannot be 
held to constitute a contract binding between them, 
because both the proposal to purchase and the ac- 
ceptance of the proposals were indefinite as to the 
quantity of the commodity which was the subject of 
their negotiations. If the usage fixed the number 
of pounds to a car-load to be twenty thousand, the 
plaintiff should not recover, because he tendered 
for execution a contract different from the one 
created by the telegrams, and this gave the defend- 
ant the privilege of declining to make a purchase on 
any terms with the plaintiff. The latter not having 
complied with the terms of defendant’s proposal, he 
had the right to refuse to treat further with the 
plaintiff. If however a usage exists which fixes the 
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term ‘‘a car-load” to mean any number of pounds 
between certain limits, and twenty-five thousand 
pounds be within those limits, the plaintiff would be 
entitled to a recovery if he was able and ready to 
deliver the bacon at the place and at the times and 
on the terms proposed by him in his correspondence 
with the defendant. But no such issue as this was 
raised by the pleadings or the evidence. The court 
did not err, as contended by appellant, in refusing 
to instruct the jury that the correspondence between 
the parties established a contract binding upon 
them. As we have seen, a usage must be shown to 
exist in the place where the contract is to be exe- 
cuted, and that place, in this case, is Kansas city. 
Evidence therefore tending to show the habit and 
custom of individuals engaged in business at Crock- 
ett, in conducting that business at Crockett, was 
immaterial and irrelevant, and should not have 
been submitted to the jury. 

The measure of damages, if plaintiff be entitled 
to recover, is the difference between the contract- 
price and the market value of the bacon in Kansas 
city at the time it was to be delivered to defendant, 
plus the cost of putting it upon the cars for ship- 
ment. Vide 3 Pars. Cont. 208, and Welden v. Meat 
Co., 65 Tex. 487. The sale of the bacon in St. Louis 
is not evidence of the value of the property in Kan- 
sas city. The sale of the meat without notice to 
the defendant cannot in any way affect him. When 
the vendor sues the vendee for breach of contract 
he may elect, when there has been no delivery, to 
treat the property as his own, and sue immediately 
for the difference between the actual value of the 
property and the price to be paid; or he may con- 
sider the property as the vendee’s, and sell it with 
due precaution, and after reasonable notice of his 
intention to sell, given to the vendee, and may sue 
and recover the balance of the price after giving 
credit for the amount received from the sale; or he 
may consider the property as the vendee’s, subject 
to his call or order, and then the vendor recovers 
the whole of the price which the vendee should pay. 
But these rules apply only where the vendor has 
possession of the goods himself. When he has con- 
tracted with a third party for the goods, then the 
vendor can recover only the difference between the 
market value and the contract price. Vide Pars. 
Cont., supra. There was no necessity of a tender of 
the goods in this case after the repeated refusals of 
the defendant to carry out the contract which plain- 
tiff insists was made by defendant’s telegram of 
the 18th of November, and plaintiff’s acceptance of 
the proposal contained in that telegram. The bacon 
in question was never in the possession of the plain- 
tiff, and he can recover only the difference between 
the market value of the bacon in Kansas city at the 
times the same should have been delivered to de- 
fendant, with the cost of placing the meat on the 
cars for shipment, if the latter had been willing to 





receive the same at the price for which plaintiff con- 
tracted to sell. And to entitle him to recover the 
plaintiff must allege and prove the market value at 
Kansas city in the months of February and March, 
and his readiness and willingness and ability to 
make delivery of the goods in conformity with the 
terms of his contract. The petition seems to have 
been framed with the view to recover the difference 
between the price obtained upon the sale of the 
goods and the price for which he had contracted to 
sell them to defendant. Plaintiff could not sell the 
goods as the property of the vendee, and bind him 
thereby, without having given him reasonable 
notice of plaintiff's purpose to sell. Vide Leonard 
v. Porter, 4 Civ. Cas. Ct. App., § 55, and authori- 
ties therein cited; and Kempner v. Heidenheimer, 
65 Tex. 591. The suit is for the recovery of dam- 
ages for alleged breach of contract, and if there 
was in fact a contract, and a breach by the defend- * 
ant (which can only be determined by another trial), 
plaintiff should not be refused recovery because he 
may have been mistaken in his measure of damages. 
For the error in the charge the judgment of the 
lower court is reversed, and the cause remanded. 


COURT OF CLAIMS—NOTABAE AND CURI- 
OUS DEMAND FOR MONEY. 


NY THING like a complete history of the 
claims which have at various times been 
brought against the United States government 
would fill many volumes. Not a few are now or 
have been in the past prepared by cranks and 
knaves, and in many cases, it must be admitted, 
these seem to have as much chance for satisfaction 
as some of those which, to all appearances, are le- 
gitimate. One of the most peculiar is that of the 
Childs family of Philadelphia. In 1777 Congress 
sent spies to Montreal to report upon preparations 
then being made by the British government to sub- 
jugate her rebellious colonies. The men were ap- 
pointed by General Washington, and a George W. 
Childs was one of them. The General gave them 
certificates to the effect that their wages were well 
earned, but the compensation promised Mr. Childs 
by the Continental Congress was not paid, and his 
heirs petitioned the Fifty-second Congress for 
$2,000,000, which they affirm to be principal and 
interest due them. 

Anothing interesting claim is that of Richard W. 
Meade of Gettysburg. At the time when the United 
States purchased Florida they agreed to assume all 
the claims which American citizens had against 
Spain. Among those claims was one for $374,397, 
which had been allowed by Spain to Mr. Meade, 
and which, under the terms of the treaty, should 
have been promptly settled. Mr. Meade was un- 
able to obtain from the Spanish government the 
proofs upon which his accounts had been settled 
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in Spain, and without these the United States courts 
refused to act. The case has been before Congress a 
score of times, and has been reported favorably 
nearly every time, but it was never acted upon by 
both houses of the same Congress. The original 
claimant died years ago, and, according to Kate 
Field's Washington, if ever the heirs are able to get 
their claim through, they will be richer by several 
millions of dollars. 

One of the most curious claims ever put into a 
congressional bill was originally presented by Mr. 
Weaver, who is now better known as a recent presi- 
dential candidate on the People’s party ticket. It 
was afterward reintroduced by Mr. Smith of Ili- 
nois. The bill proposed to pay to the Federai sol- 
diers the difference in value between the gold dollar 
and the depreciated currency in which they were 
paid during the war. This depreciation ranged 
from twenty-five to two and a half cents on a dol- 
lar, and it was estimated that it would take about 
$500,000,000 to satisfy the terms of the bill. 

Mr. Joseph Wheaton is regarded as a gallant sol- 
dier in the Revolution, who served throughout the 
war. During 1780-83 Congress passed an act guar- 
aranteeing half-pay for life to every officer who 
stayed in the service to the end of the fight. More- 
over, during the war of 1812 this gallant officer used 
$30,000 of his own money with which to purchase 
army supplies at a time when the army must have 
perished without this aid. He was then acting as 
assistant quartermaster-general. This money like- 
wise never was returned to him, although Congress 
doubtless intended that it should be. 

Some time after the major’s death a bill for the 
relief of his daughter finally succeeded in passing 
both houses of Congress during the same sessions 
but by a fatal reference was made, not to the treas- 
ury, but to the interior department, and the daugh- 
ter died in poverty, although the yndoubted heir to 
plenty. 

In Georgetown there lives an old lady whose hus- 
band was a soldier in the northern army. During 
the war the Federal troops used her farm as a camp- 
ing ground and her live-stock and other movable 
property as their own. The damage is put at 
$20,000, but she will probably never get her money. 

There are said to be more than fifteen thousand 
claims, acknowledged to be perfectly just, dating 
from revolutionary times to the last war, which can- 
not get satisfactory settlement from Congress. One 
of the oldest is that of John Bell, a Canadian, who 
spent a fortune in building and fitting out three ves- 
sels for the Yankees during the Revolution. He 
was afterward arrested for treason, his unspent 
property confiscated and his life spared only through 
the clemency of the English King, who, it is said, 
was the man’s cousin. Bell was released on parole, 
and at the close of the war returned to this country. 





Pointing to Washington’s proclamation, that whoso- 
ever assisted us in our struggle for freedom should 
be rewarded if we were successful, he asked for aid. 
He died without it, very poor.—Memphis Commer- 


Rootes. 


HE Supreme Court of Colorado held, in Mitchell 

v. McNeal, reported in Rocky Mountain Herald, 

December 30, 1893, that a provision in a lease giving 

the lessee the right to repair and deduct cost from 

the rent, will bind a subsequent grantee, though the 
lease is by parol. 


Judge Magruder, at the banquet given by the 
Chicago Bar Association to the Supreme Court 
judges, said that ‘‘legal reform was to be found in 
the one word ‘brevity.’ Simpler and briefer plead- 
ings; more concise examination of witnesses; more 
compactness of argument; quicker methods of final 
review and decision; less copiousness of judicial 
opinion upon thoroughly settled points, and less ex- 
pense attending litigation are the ends sought by 
the law reformer, and demanded by the times. 
They are all encompassed by that one short word 
‘brevity.’ ” 

Charles Sumner was grossly insulted by a lot of 
‘unsalted ”” students when he lectured in Ann 
Arbor. The venerable senator was lecturing on the 
‘¢ Franco-Prussian War,” and his address was un- 
conscionably long, besides which he had a severe 
cold and was very hoarse. Toward the end of his 
lecture he remarked, ‘‘a few more words and I am 
done,” upon which a tremendous outburst of ap- 
plause ensued. Sumner turned ghastly pale and it 
was a few moments before he could control his voice 
sufficiently to speak, then in trembling tones he stated 
that he would close his address. Loud demands 
from the respectable portion of the audience induced 
him to continue, but the lecture committee had lots 
of trouble making him accept his fee. 


In making nominations to the bench of the Su- 
preme Court the Presidents have usually been very 
careful. Itis our highest court; it deals with ques- 
tions of the greatest importance, for the liberties of 
the citizens and the prosperity and permanence of 
the government itself hang upon its decisions; 
moreover, its members serve for life, and when an 
ignorant, indifferent, or incompetent man takes the 
oath of office it is impossible to get rid of him. 
Senators, representatives, and minor Federal officials 
serve for stated terms, and within a certain time it 
is always possible to correct a mistake. But judges 
of Federal courts are appointed for life, and a con- 
tinuous wrong is the result of an unwise appoint- 
ment — unless it is so flagrantly bad as to afford op- 
portunity for an impeachment. 
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E wish to call attention to the printed re- 
marks of Judge D. Cady Herrick, of 
Albany, which we publish in this issue, and 
hope that they will receive the attention which 
they deserve because of their originality, excel- 
lence and fitness to the vexing and shameful 
state of affairs which now exists. Our form of 
representation is the very foundation of our 
government, and every citizen should be watch- 
ful of insidious evils which may in any way 
tend to harm this principle. Too often nowa- 
days we see the desires of a majority of a 
community nullified by the unseating of a rep- 
resentative because of the political desires of a 
majority of the body to which he has been cho- 
sen, It never is a question as to whether jus- 
tice demands that the representative sitting be 
retained or another put im his place, but how 
far this rejection of elected members may be 
carried without incurring the disapproval of the 
masses. Give the people a non-partisan court 
to decide these questions, a tribunal on whom 
they may rely, and we will find fewer political 
revolutions, and, what is more necessary, a 
maintenance of our time-honored representa- 
tive system, 


The recent discussions by the deans of our 
leading law schools, which are published in this 
issue of THe Law JourNAL, show the interest 
in and desire for a uniform system of examina- 
tion for admission to the bar, and the urgent 
The 
bar is anxious for such a measure because it is 
entitled to protection from the cheap practice 
of individuals who consider the law an article 
which may be doled by the yard or by meas- 
ures of quantity rather than quality, while, on 
the other hand, the public demand that persons 
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and reasonable need for such legislation. 


who assume the important interest which the 
practice of the law involves, should be not only 
above reproach, but should also have attained 
a required and desirable standard, which should 
be the same in all parts of the State by whose 
sovereignty the power is given to promulgate 
the rules and regulate the methods of admission 
to the bar. To be sure, an objection arises 
because another State board is to be created, 
but the expense is to be borne by fees of the 
persons examined, while the necessary import- 
ance of a body to decide on the merits and 
fitness of candidates, many of whom are to 
decide questions which involve the proper re- 
lation of citizens to each other, and their rights 
and duties from and to the State, is apparent. 
The personnel of this board is a matter of great 
importance. One should be a lawyer of general 
practice, another should be versed in corporate 
work, while the third might be an instructor 
who had no connection with any law school. 
Looking at this question from both the side 
of the candidate for admission to the bar who 
has acquired this legal education in the office, 
as well as from the standpoint of those who 
have had a course in a law school, we are more 
strongly impressed with the wisdom of making 
up the board of examiners as we have suggested. 
The former class, if they have had the two or 
three years’ work in the office, generally tend to 
become mere machines whose labor is routine, 
while the latter class as a rule have little or no 
idea of the simplest rules of practice and their 
application; and with our increasing number of 
corporations, it is imperative for every lawyer 
to have a full knowledge of their construction, 
workings, rights and duties. The examiners 
should give particular attention to the certificates 
that the candidates had spent two or three 
years, as the case might demand, in the office of 
a practising lawyer, and a strictness in enforcing 
the present rule would change many of the exist- 
ing evils that are so dangerous. Theory with- 
out any practice gives to the world at large a 
fanatic who is a burden to society beyond his 
actual cost of support, because of his railings, 
idiosyncrasies and general worthlessness, while 
experience in one line only without a general 
and broad knowledge is unfortunate. But, 
gentlemen of the Legislature, give us in this 





case this measure, which is practical. 
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The jurisdiction of the courts of one State to 
try a case arising from an injury inflicted in an- 
other State, when death occurs in the State in 
which the action is brought, has been again con- 
sidered recently in the Pennsylvania Supreme 
Court. After the great “blizzard” of March, 
1888, the superintendent of one of the divisions 
of the Lehigh Valley railroad sent word to the 
master mechanic at South Easton, asking that 
all the men who could be spared be sent to 
shovel out the cuts along the road.. One of the 
engines sent ran into a drift of snow in New 
Jersey and was overturned and one of the en- 
gineers suffered injuries from which he after- 
ward died in a Pennsylvania hospital. The 
Pennsylvania Supreme Court had once before 
decided that where the injury took place in one 
State and the death in another the suit must 
be brought in the State in which the injury took 
place. In this case however the lawyer sought 
to show that the negligence charged against the 
company was committed in Pennsylvania in 
ordering the engines out in so dangerous a con- 
dition of the road, and that as the negligence 
and death occurred in the same State the suit 
might be brought there. The Supreme Court 
has decided that there was no negligence com- 
mitted in giving the orders in Pennsylvania 
sufficient to allow representatives of the en- 
gineer, who was himself familiar with the facts, 
to hold the company responsible for the injury, 
which occurred in New Jersey. 


A curious statute of the State of Maine 
banishes criminals from the State for transgress- 
ing the law there. This may operate well 
enough for Maine, provided it can be enforced 
there, but how is it to operate upon the other 
States of the Union, who are thus converted 
into a kind of Botany Bay for the reception of 
Maine’s criminals? This looks to us very much 
like a violation of State comity. The fellow let 
loose into New Hampshire or Massachusetts or 
some other State in this instance by the en- 
forcement of the statute in question had forcibly 
dragged a young girl to an unfrequented build- 
ing, and there, with a pistol at her head, had 
compelled her to consent to elope with him 
from her father’s house. If the courts of Maine 
feel that justice has been done when the State 

‘is rid of a scoundrel of this character, it is their 





affair, to this extent; but what of the rest of us 
upon whom the State summarily dumps this 
most undesirable inhabitant ? 


The Chicago Legal News quotes a letter from 
an Illinois lawyer, Mr. Ritter, who says: “ Law 
reform will never be effected by long addresses 
of jurists and learned professors. You might 
as well undertake to conquer an advancing 
army by passing resolutions. It is action, de- 
cisive action, that is required. Unless the 
members of the legal profession wake up and 
take hold of law reform in earnest, the advanc- 
ing hosts of the people will overturn the old 
creaking legal ox-cart, laden with the dust and 
rust of centuries, and place the matter of law 
reform in the hands of non-professionals and 
the liberal members of the legal profession.”’ 
This is perfectly true, and is excellently put. 


One of the most amusing cases in recent Eng- 
lish law reports, is Barber v. Penley (1893), 2 
C. 447. Plaintiff kept a lodging-house next 
door to the pit entrance of the Globe Theatre. 
During the run on “Charley’s Aunt” a crowd 
assembled before the pit entrance two hours 
before the doors opened and this crowd blocked 
the door of the lodging-house,so the plaintiff sued 
for an injunction to prevent the defendant from 
carrying on the Globe Theatre. This was rather 
a large order and the judge did not quite see 
it, but it is the judgment of Mr. Justice North 
that compels a hearty laugh. He begins by 
citing an old authority “that play-houses having 
been originally instituted with a laudable design 
of recommending virtue to the imitation of the 
people and exposing vice and folly, are not 
nuisances in their own nature.”’ How easy it 
would be to apply that quotation to a circus; 
that exhibition of trained skill, to a wrestling 
match, the culmination of manly vigor; or to 
cock-fighting, which tends to improve the breed 
of that useful bird, the barn-door fowl. 


The Department of State at Washington has 
recently issued a series of reports from Ameri- 
can consuls abroad on debts of honor, or debts - 
the payment of which cannot be legally en- 
forced. In most countries the same general 
principles of law prevail as are applicable to the 
subject in this country. The chief exception 
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is China, where there is a system which the 
consul at Amoy says, though at utter variance 
with the systems of other countries, possesses 
great wisdom and practical merit. All Chinese 
law is customary and all litigation is regarded 
as an evil. There are no lawyers, no costs, no 
fees. A magistrate hears and settles a case 
very much as a father determines a dispute be- 
tween two of his children, or as an arbitrator 
between two friendly merchants. Litigation 
being an evil, public policy has increased largely 
the number of obligations which have no bind- 
ing nature except the honor of the debtor. 
Among these are moneys advanced by friends 
or relatives to start a man in business, to extri- 
cate him from trouble, or to help in litigation; 
money lent to a gambler, spendthrift, drunkard, 
opium-smoker, or fugitive wife; all debts con- 
tracted in inns or gambling hells, all money lent 
upon parol without security or bond, debts of 
minors, persons of unsound mind, servants or 
visitors, services rendered by physicians, priests, 
fortune-tellers, geomancers, and monks, all 
commissions and brokerage, and all money lent 
at a higher rate of interest than thirty-six per 
cent perannum. Drinking debts are extremely 
rare, for drunkards, as well as total abstainers, 
are almost unknown. Gambling debts are pre- 
eminently debts of honor in China, and are 
more willingly and speedily paid than any 
others. To pay them a Chinaman will pawn 
all his property and even sell his children. For 
this he is regarded by the public as worthy of 
all praise, and the relatives who allow them- 
selves to be sold are treated as models of filial 
devotion. Meanwhile, a tradesman to whom a 
debt is due may starve. Although payment 
for professional services cannot be enforced, 
physicians, sorcerers, scribes, and the like may 
insist on a bond beforehand, and this can be 
enforced like any other business security. One 
way of collecting debts which cannot be enforced 
by law is for the creditor to visit the debtor’s 
house, sit on the threshold, and weep, expostu- 
late, harangue, coram populo, until he is paid. 
The main security for the payment of debts in 
China is the fear and disgrace of being a de- 
linguent debtor. “A Chinaman who becomes 
financially embarrassed will sell himself for a 
plantation coolie, go into exile for twenty years, 
or even commit suicide. It is part of his re- 








the year, in order that he may begin the next 
one free from care and obligation. At this time 
of the year creditors are lenient and liberal.” 
The consul at Ningpo describes the Chinese 
merchant as honorable in all business affairs; 
“the great merchants are the soul of honor, and 
foreigners prefer transacting business with 
them.” 


The recent English case of Hamlyn v. Crown 
Accidental Insurance Company (1893), 1 Q. B. 
750, deals with a very nice and difficult point 
as to the meaning of “external means.” The 
policy insured the plaintiff against “ any bodily 
injury caused by violent, accidental, external, 
and visible means,” but there were many excep- 
tions such as intoxication, fits, steeplechasing, 
or otherwise wantonly or negligently exposing 
himself to any unnecessary danger or arising 
from natural disease or weakness or exhaustion 
consequent upon disease. One day the plain- 
tiff was standing in his shop when a lady cus- 
tomer and child entered. The child dropped a 
marble, and the plaintiff stooped to pick it up, 
when he wrenched his knee, and could not get 
it straight again. He was disabled for nine 
weeks, though he had never previously suffered 
from weak knee. The injury was described by 
the doctors as a dislocation of the internal 
cartilage of the knee joint. The plaintiff claimed 
compensation, and the question thereupon came 
to be whether the injury was caused by external 
means. All the learning on the subject was 
brought to bear. The result was, that the Court of 
Appeal held that the injury did not come within 
the exceptions of the policy. The court said 
the injury was accidental, because the plaintiff 
did not mean to wrench his knee. Then it was 
fairly described as something violent. So far, 
there was not much difficulty, but the difficulty 
was to say that it was by external means. If 
the injury had been caused by reason of some- 
thing internal it would not be within the policy. 
The court held that as it was clearly not in- 
ternal it must be external, and, hence, would 
suit the words. Lindley, L. J., said that the 
act of reaching after the marble, and the wrench 
which accompanied the act, were fairly classed 
as external means. So the company were held 
to be liable. 





84 THE ALBANY LAW JOURNAL. 








The right of an American citizen to maintain 
in our courts a suit against a foreign govern- 
ment has been recently considered by the Su- 
perior Court in Chicago., Ill., in the case of 
Sells et al. v. Province of New South Wales. 
The plaintiffs having levied an attachment on 
an exhibit belonging to the defendant, in the 
World’s Fair, Hurcuinson, J., held that an 
American citizen cannot maintain in our courts a 
suit of this character against a foreign power or 
government under the above circumstances; that 
the doctrine of non-suability in our courts does 
apply, although the province of New South 
Wales is only a dependency of Great Britain; 
that the disputes to which a foreign govern- 
ment, sovereign or dependent power is a neces- 
sary party cannot be adjudicated in our courts 
without the consent of such foreign power; in 
short, that the court had no jurisdiction of this 
case. 


Maitre Legasse, who was retained to defend 
Vaillant (the perpetrator, by his own confession, 
of the Anarchist outrage in Paris), declares that a 
lawyer has no right to refuse his assistance 
to any criminal, however desperate, who asks 
for it, unless, indeed, he feels incapable of deal- 
ing properly with the case. And thereupon 
the Zaw Times observes that the salu- 
tary principle that any criminal has a right to 
the services of counsel, so eloquently asserted 
by Erskine on the occasion of his defense of 
Thomas Paine, has never, but on one occasion, 
been departed from in England in modern times. 
The single exception was that afforded by the 
late Dr. Kenealy, who, in spite of a retainer to 
defend certain Fenian prisoners, threw up his 
brief in the police court. Nor can the Zimes 
see that the confession of the accused can afford 
any ground for this principle being departed 
from. 


Chief Justice Fuller has announced that the 
Supreme Court of the United States will takea 
recess from next Monday, February 5, to Mon- 
day, March 5, the usual spring recess. 


There are three County Court judges in 
Ireland, more or less active in the discharge 
of their duties, whose united ages come to 
two hundred and seventy years. 





STATE BAR ASSOCIATION --REMARKS ON 
UNIFORMITY IN BAR EXAMINATIONS. 
By Austin Axssorr, Esq, Dean Law Scuoon, 
University or New York. 


T is a natural and necessary part of the general 
progress which I believe the law is steadily 
making, to improve the average quality of us law- 
yers. A human science or art cannot advance in in- 
fluence and usefulness except as men themselves 
advance in intelligence and ability. 

The general argument in favor of an improvement 
in the bar examinations, and the introduction of 
uniformity throughout the State, has been so clearly 
and persuasively presented by the paper of Prof. 
Hutchins, to which we have just listened, that after 
seconding the valuable practical suggestions he has 
made respecting the terms of office of the examiners 
I will pass on to some specific considerations bear- 
ing on the nature of these examinations. I desire to 
spend the few minutes I shall occupy, in showing 
how these examinations may be made more useful 
by bringing them into more direct relation to pro- 
fessional work. To accomplish this, uniform stand- 
ards are indispensable. 

A real improvement in examinations for the bar 
means an increase in the value of the services which 
the legal profession render to the community. 

What then are the services the bar render in 
which an improvement at least of the inferior parts 
is now desired? They fall chiefly into two classes: 

First. Getting the causes of clients regularly be- 
fore the court for determination on the merits; and 
aiding the court by an intelligent discussion of facts 
and law. 

Second. Guiding clientsin the ordinary exigencies 
of business and domestic relations in a sufficient 
conformity with the principles of law developed by 
courts and the rules established by legislation, to 
avoid unnecessary controversy and litigation. 

The great need of the bench is a trained bar. 
Every judge knows the burden which diversity of 
opinion and training of the bar casts upon the courts 
by the frequent presentation of ill-conceived masses 
of undigested fact and misconceived propositions of 
supposed law. 

The rules of procedure bear much the same rela- 
tion to true forensic contest that the Marquis of 
Queensberry’s rules do to what is called the noble art 
of self-defense. It is lamentable that so much of the 
time and strength of our courts should be occupied 
in investigating and redressing ignorant or careless 
infringement of these rules. 

No method of relieving our appellate courts, 
whether by limiting jurisdiction, or creating com- 
missions, or organizing the court for division of 
labor, would accomplish so much as would the im- 
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provement of the work of courts of first instance by 
the simple conformity of attorneys to the rules of 
regular procedure, if those rules were generally un- 
derstood by all in the same sense, and if such a com- 
mon understanding were, in course of time, made a 
part of the conditions of admission to the bar. 

Upon a great many subjects it does not so much 
matter what is the rule of law, as whether it is un- 
derstood by all. To use ahomely illustration, rules 
of procedure may be compared to the rule of the 
road. We might differ in opinion as to whether our 
tule to turn to the right, or the English rule to turn 
to the left, is intrinsically better; but that question 
is a trifle compared to the question whether we all 
understand which is the rule. It is not the con- 
tents of the rule, but lack of uniformity in under- 
standing what the rule is that will introduce con- 
fusion and collision into the currents of business. 

Besides this better uniformity in the understand- 
ing of the rules of procedure there is need of more 
uniformity of common understanding of what is 
really settled elementary law. The greater part of 
litigation, so far as useful discussion of substantive 
law is concerned, now consists in contests as to new 
questions or new applications of the law. But the 
time of the courts which should be devoted to this 
useful and interesting work, is now too much en- 
grossed in patiently hearing argument and perhaps 
writing opinions on questions which would not have 
to be argued were it not for the ignorance of one 
side or the other. 

The reason why codification finds so many advo- 
cates is, I believe, not the desire to reduce all the 
law to the form of a statute, but the desire to make 
some kind of a discrimination between debatable 
and non-debatable questions. 

While we are not all agreed about 2 code we 
ought all at least to unite in the effort to make some 
progress toward a common recognition of the scope 
and limits of that part of our law which is elemental 
and settled, and which an intelligent court should 
not spend time in hearing argued. The difficulty 
of the present situation is that we each think we know 
what is settled; but each has his own category and 
it is the lack of uniformity as yell as lack of knowl- 
edge which wastes time and strength in unnecessary 
judicial and professional labor. 

The lack of any uniformity in bar examinations 
throughout the State has naturally facilitated this 
want of consentaneousness in the opinion and equip- 
ment of attorneys. 

If this view of what the bench and the community 
need from the profession is correct, several con- 
siderations will be useful. 

First. The control and direction of bar examina- 
tions should continue to be judicial not academic. 





That the main object of the bar examinations 
should be uniformity of tests for fitness for the ac- 
tive duties of the profession will be more obvious 
when we consider that law-school examinations may 
well differ from a proper bar examination in some 
respects. The law schools are engaged in a wider 
work. In our law schools are many studying for 
the bar; but we have also citizens studying law for 
the sake of knowing the institutions of their coun- 
try, young men of fortune preparing to take charge 
of their own invested property, journalists gaining 
mental discipline and forensic acuteness for use 
through the press, youths destined for business fit- 
ting themselves to guide commerical enterprises, 
young promoters learning the art and mystery of 
corporation law, men fitting for life in executive, 
legislative, judicial, administrative, or diplomatic 
service. Clergymen studying to get that well bal- 
anced and reasonable view of life which the law so 
surely imparts, teachers qualifying themselves to 
teach better. All these and other like services which 
a law school may be rendering to jurisprudence en- 
large the range of its examinations so that in some 
respects they include more than is necessary for bar 
examinations by adding to ‘‘ things necessary ” what 
Sir Frederick Pollock has aptly called ‘‘ things use- 
ful and things ornamental ;” and, in other respects, 
some schools omit things that are necessary for prac- 
tice, leaving them to be learned in an office. This 
fact shows clearly why the State maintains and ought 
to maintain a separate system of examination for the 
bar, and why this State examination should have for 
its main inquiry into the fitness of the applicant to 
begin practice and to begin advising clients; and 
why this State examination should be under judicial 
control, 





Second. It seems to follow that the first changes 
in methods of examination should be directed not 
so much to raising the requirements stated in the 
existing rule of court as to securing a far greater 
degree of uniformity and consentaneousness in 
knowledge and training upon the subjects already 
prescribed. It is the part of a good general to bring 
up the rear. Prof. Mahaffy, speaking recently upon 
the subject, has well said that the way to elevate any 
class in the community is to elevate the lowest mem- 
bers of that class. The first step should be to level 
up to the best existing methods of examination; 
and, as thoroughness and completeness are attained 
in those, the way will be cleared to add others, as 
fast as maintaining the same thoroughness and com- 
pleteness allows. 


Third. To secure more uniformity of professional 
understanding on the part of those admitted, uni- 
Sormity of questions in the examination papers is not 
enough. There must be uniformity of judgment on 
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the part of the examiners. A fair degree of this 
can only be secured by requiring them to act asa 
board. They should not be allowed to divide up 
the field into parts among themselves. The board, as 
a board, should meet the applicants ; and the scrutiny 
of answers should be such as to secure a fair degree 
of consentaneousness on the part of the members of 
the board. 

Fourth. The examiners should carefully consider 
whether several classes of questions, distinct in re- 
spect to difficulty, should not be made, or perhaps 
better still, several classes of answers, distinct as to 
the mental process involved in their preparation, be 
encouraged, 

The usual examination papers show an almost un- 
restricted range indulged by examiners, and often 
call for a positive answer on points upon which in- 
telligent lawyers might well differ. 

Now what is a lawyer’s actual need for the best 
service in his profession? He needs (1) to know a 
certain range of principles clearly and positively; 
(2) to be able to see the bearings of questions in- 
volving difficult application of clear priuciples, or 
involving other more obscure principles beyond that 
range, and either to be able to answer such ques- 
tions if allowed to use the statute book, or (8) to be 
able to suggest intelligently the reasons on oue side 
and the other why he is in doubt, and why he, like 
a lawyer in practice, needs deliberation. Should 
not examinations for the bar test the ability of the 
applicant in each of these respects? 

There is a moderate number of questions, all or 
nearly all of which every practitioner ought to be 
able to answer before he is qualified for business. 
Efficiency of the examination in testing actual 
knowledge of those is essential. But there is a far 
larger number of questions, such as I see in examina- 
tion papers in our day, on which conceit of knowl- 
edge is dangerous; and as to which the useful thing 
is to know how to handle the question asa problem. 
Lord Coleridge is said to have stated that the ex- 
amination paper presented to his son on applying 
for admission to the bar contained many questions 
that he, the chief justice of England, could not an- 
swer. A question which calls for a positive answer 
is a test of knowledge only. A question which 
allows an answer of doubt, with the reasons for that 
doubt pro and con, or with a reference to the proper 
source of authority in the law to settle that doubt, 
tests ability. 

Lastly, uniform bar examinations by the method 
proposed in the bill now under consideration will 
open the way in time for a complete roll of the bar, 
which cannot be had under the present system. It will 
make it practicable to have a single register of at- 
torneys kept in the office of the clerk of the Court 
of Appeals, or the attorney-general, or other appro- 





priate place, from which we can ascertain who has 
a standing at the bar. If the truth were known, I 
think it would be found that in many instances 
clients and the court and the adverse attorney are 
imposed upon by interlopers, who are not and ought 
not to be authorized to practise. The value of a 
standing at the bar ought to be better appreciated. 
To this end we must have means of ascertaining the 
fact of a standing at the bar. 

All considerations appear to me to favor the pro- 
posed changes, and if they are introduced and pro- 
moted with moderation and good judgment, I be- 
lieve they will be welcomed alike by students and 
the profession, and that the results will be of great 
service to the bench and to the community. 

By Asner C. THomas, Dean oF METROPOLIS 
Law ScHooL. 

If the matter of admission to the bar is one of 
State concern, it seems to be obvious that the con- 
ditions required for admission should be the same 
in every judicial department of the State. Whether 
the standards of acquirement are made high or low, 
they should not differ in different parts of the State. 
An attorney of the Supreme Court admitted in any 
part of the State is an attorney of the Supreme 
Court for the whole State, and it is just as import- 
ant to have competent attorneys in one county asin 
another. 

As a matter of experience, we have discovered 
that the examinations conducted under the direc- 
tion of the various General Terms differ widely, not 
only in respect to the standards of acquirement in- 
sisted upon, but also as to methods. In New York 
county the examinations are fairly thorough; in 
some of the other General Terms the examinations 
are not so severe as we think that they ought to be. 
As a result, students who are conscious of defective 
preparation naturally avoid the examinations in this 
department, and obtain admission to the bar on 
easier terms, even though temporary change of resi- 
dence is found to be necessary. 

We favor thorough examinations. I do not think 
that any State board of examiners would think it 
prudent to establish a standard of excellence as high 
as we would think desirable. In the beginning 
their examinations would resemble more nearly 
those of our present General Terms than they would 
those of our own school. By degrees the standard 
could be raised as the community learned the ad- 
vantages of having a thoroughly equipped bar. 

The general tendency in all professions is toward 
greater thoroughness of preparation. A poorly pre- 
pared lawyer is a public nuisance, and to allow the 
admission of unlimited numbers of them to the bar 
is but little short of a public calamity. What we 
favor is a system of uniform examinations, con- 
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ducted by aboard of examiners under State con- 
trol, in such a way as to make their certificate of 
excellence a guaranty of proficiency. 


By Wiiu1aM A. KEENER, DgeAN oF CoLumBIA COL- 
LEGE Law SCHOOL. 


The privilege which is conferred by admission to 
the bar in New York is not a local privilege. The 
Supreme Court at General Term does not admit the 
applicant to practice merely in the particular de- 
partment in which that General Term is held. ‘The 
order of admission authorizes the applicant to prac- 
tise immediately in any department in the State, 
and in all the courts of the State, including the Court 
of Appeals. In some of the neighboring States the 
applicant is admitted to practice at first only in the 
county or district in which the examination is held; 
and he is not permitted to practise in any other 
part of the State, or in the highest courts of the 
State until he has practised for a period of years at 
the local bar. Where such a system prevails, and 
where the privilege is local, it may be right and 
proper that the examinations should be local, and 
should be under the entire control of local authori- 
ties. But it is otherwise in New York. And here 
it would seem that justice to the Court of Appeals, 
justice to the members of the bar, justice to the 
candidates for admission, and justice to the people 
of the State, demands that the examination should 
be uniform throughout the State. And in no other 
way can this uniformity be secured than by placing 
the control of the examination and the appointment 
of the examiners in the hands of the highest court 
of the State. 

I do not favor the proposed reform because of my 
connection with one of the law schools of the State. 
In my opinion, the graduates of law schools have 
no better claim to consideration in the regulation 
of the bar examinations than candidates who have 
not had the privilege of attending law schools. 
And, as a matter of fact, the graduates of the law 
schools can, perhaps, afford to be more indifferent 
to the injustice of the present system than any other 
class of the community. But the reform is needed 
in justice to the whole community, and not to any 
particular class. 

Nor do I advocate this change on the ground that 
the examinations should be made more rigorous 
than at present. I do not mean to say that the ex- 
aminations as now conducted are more lax than 
they ought to be. Nor do I assert that they are 
more stringent in any one department than in any 
other. These statements may or may not be true; 
but in my opinion, they do not involve the principal 
point relating to this question. There is probably 
no difference of opinion in this State in regard to 





the justice of the claim that the bar examinations 


should be equally difficult, or equally easy, in all 
parts of the State. I have never heard this point 
disputed. But I think that we are entitled to some- 
thing more than this. We are entitled to have ex- 
aminations which are not only equally easy or 
equally difficult in all parts of the State, but we are 
entitled to have examinations in all parts of the 
State, which shall in all respects be identical. We 
are entitled not only to equal examinations, but we 
are entitled to the same examinations. And in no 
other way can this result be attained than by au- 
thorizing the Court of Appeals to appoint examiners 
who shall hold office for a term of years and shall 
have control of all the examinations throughout the 
State. 

I do not believe that the time has yet come when 
the question of the thoroughness of the bar exami- 
nations can be profitably discussed. The question 
can never be considered in all its bearings until the 
people of the State are able to know what the ex- 
isting standards are. But as you clearly pointed 
out in your address, there are no existing standards, 
and there can be none with shifting boards, holding 
office for only brief periods, unpaid, and appointed 
by different bodies. At present no one can say 
with certainty what the actual requirements are for 
admission to the bar. Consequently the present sys- 
tem, or want of system, cannot possibly satisfy those 
who believe in higher requirements. 

On the other hand, how can the present system 
satisfy those who believe in a very moderate stand- 
ard of knowledge on the part of the candidates? 
When examinations vary materially from year to 
year, and are substantially different in different de- 
partments at the same time, how can any one be as- 
sured that the requirements are fair and just ac- 
cording to his own views? I cannot perceive how 
the present system can satisfy those who believe 
that candidates possessing only a very limited 
knowledge of the law should be admitted to the 
bar. 

If the bill which you so ably advocated should be 
enacted, the people of the State would be as- 
sured that all classes of our population and all parts 
of the State were treated equally, fairly and justly. 
The people would then be in a position to deter- 
mine whether the standards of admission, as they 
then might be shown to exist, were just and satis- 
factory to all concerned. 


By GrorGe CHasE, Dean or New York Law 
ScHOOL. 


I take pleasure in expressing my hearty concur- 
rence in the plan for establishing a uniform system 
of bar examinations. In fact the plan carries on its 
face the assurance of its essential reasonableness. 
For if examinations are to be held at all, what con- 
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ceivable reason can be suggested why they should 
be lax at one time and severe at another, or why 
they should vary, as a test of qualifications, accord- 
ing as they are held in one part of the State or in 
another? True patriots, it is said, know no North, 
no South, no East, no West, and law examiners 
should be guided by the same principle. Moreover, 
if equity should not vary with the length of the 
chancellor’s foot, the test of a student’s legal ac- 
quirements should not vary with the breadth of the 
examiner’s mind or the depth of the examiner’s 
knowledge. By the appointment of a single ex- 
amining board for the entire State, these variations 
will be eliminated as far as may be possible. In the 
experience of the last few years instances have oc- 
curred in which examiners, interested in special 
branches of the law, have embodied in their exami- 
nation papers an undue proportion of questions re- 
lating to such branches. Sometimes it has seemed 
as if certain examiners based a goodly portion of 
their questions upon the particular eases they had 
been studying in their own practice. Again, some 
boards of examiners have made too easy question 
papers, while others have prepared papers unreason- 
ably difficult. With five different boards, as we 


have hitherto had, acting independently of each 
other, and composed of lawyers immersed in the 
cares of active practice, such differences of method 


are naturally to be expected. There appears to be 
no reason to believe that any of them have been 
guided by any other purpose than to faithfully and 
honestly discharge the duty intrusted to them. But 
none the less have such differences in practice re- 
sulted, sometimes in unfairness to students, some- 
times in consequences prejudicial to the best inter- 
ests of the profession. It is certainly time to make 
a change, so that candidates for admission to the 
bar in any part of the State may be subjected to ex- 
aminations that shall be, in their general character, 
substantially equal in their rigor and comprehen- 
siveness, It is essentially important also that such 
examinations should be alike fair, just and reason- 
able. These objects will be most likely to be se- 
cured by having one board for the entire State, whose 
members will have to devote the greater part of their 
time to this single purpose, They will have time to 
exercise care and deliberation in the preparation of 
question papers, instead of making them up hur- 
riedly in the brief intervals snatched from active 
professional labors. This of itself will be a mani- 
fest gain, and tend to more thorough and satisfac- 
tory examinations. e 

The proposed bill which is to be submitted to the 
Legislature seems well calculated to accomplish 
these desirable objects. The framing of the sub- 
stantial regulations for conducting the examina- 
tions is to be intrusted to the Court of Appeals, and 





thus the weightiest guaranty is afforded for the ap- 
pointment of an examining board of high character 
and ability, and for the establishment of rules 
which shall hold high the standard of legal educa- 
tion. 

T am glad also to see that, by the proposed bill, 
the board of examiners will not only decide as to the 
relative merits of the examination papers, but will 
also determine the fact whether the applicant has 
‘*in other respects complied with the rules regulat- 
ing admission to practice.” Uniformity in these re- 
spects is as important a thing to be secured as in re- 
gard to the examination concerning legal attain- 
ments. Heretofore the rules relating to place of 
residence, fact of clerkship in a lawyer’s office, term 
of legal study, either in a law school or in an office, 
etc., have been differently construed and applied in 
the different departments, and this state of affairs 
has been unfortunate. It has tended to attract stu- 
dents to those parts of the State where the rules 
have been most liberally construed. In all such 
matters however it is plain that there should be 
uniformity of construction. 

In one or two minor points the bill may, it seems 
to me, need modification. It says, e. g., that ‘* only 
one examination fee shall be required.” This is am- 
biguous. It may mean that at a particular exami- 
nation the applicent is not to pay a special fee for 
each subject, but one entire fee for all subjects. 
But, on the other hand, it may mean that if a stu- 
dent comes up at two or more successive examina- 
tions, he shall still only be required to pay one exam- 
ination fee. The intention of the framers of the bill 
might, it would seem, ‘xe made more clear and cer- 
tain. 

Again, the bill says that every applicant ‘ shall 
pay such fee as may be fixed by the Court of Ap- 
peals as necessary to cover the cost of such examina- 
tions.” If this bill becomes a law, the Court of Ap- 
peals will be bound by its terms, and may therefore 
in this connection consider that it has no discretion 
as to the amount of the fee to be charged, since a 
sum ‘ necessary to cover the cost” must in every case 
be paid. The difficulty of fixing beforehand the size 
of any such fee is apparent. If the examiners are to 
be paid salaries, then such salaries, plus expenses, 
will be the total cost, and this amount would need 
to be divided by the annual number of applicants, 
in order to determine the necessary fee for each 
man. As the number of applicants will necessarily 
vary, the fee therefore could hardly be fixed in ad- 
vance. 

The bill fixes a specific term of residence in a 
particular department, and so eliminates the trouble- 
some questions which have hitherto arisen as to 
what constitutes a sufficient residence, and how long 
it is necessary to live in a place to acquire such res- 
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idence. Another analogous point will need careful 
attention in the new rules that are to be framed by 
the Court of Appeals. This relates to clerkships in 
a lawyer’s office. The present rules require that the 
law student shall serve a clerkship in an office for at 
least one year, and that the clerkship may be proved 
by the certificate of the attorney with whom the 
same was served, I have known of cases in which 
a lawyer has been willing to certify to such a clerk- 
ship, and the student has been willing to gain his 
admission to the bar on such certificate, though the 
young man’s attendance in the office has not been 
more than an hour or two per week. Some provis- 
ion ought to be made in the rules for a careful in- 
quiry, in order to detect and circumvent any such 
practices. 

Would it not be well also to provide that when 
the first board of three examiners is appointed, one 
shall be appointed for one year, another for two 
years, and the third for three years, and that when- 
ever any one retires from office, his successor shall 
be appointed for three years? In this way, when- 
ever a new appointee takes office he will have t-vo 
associates who will be familiar with the duties of 
the position, and who have had the benefit of prac- 
tical experience in the performance of such duties. 

I submit these few suggestions to your thought- 
ful consideration. 


By Leroy Parker, Vick-DEAN OF THE BUFFALO 
Law ScHoo.. 

I hardly need ask you, Mr. President and mem- 
bers of the State Bar Association, why it is that ad- 
mission to the bar should have been, from a very 
early date, hedged about with restrictions which 
permitted some to enter, and obliged others to 
remain without ? Why, like other callings in which 
men engage for a livelihood, is the bar not open for 
all who choose to practise law, each one taking his 
chance of success or failure in winning confidence 
and custom, as men do in trade, manufacture or 
commerce ? 

The answer is apparent. It is because law is an 
element of civilized society which regulates all the 
delicate relations between man and man, and deter- 
mines his relation to material things; relations so 
infinitely complex and so interdependent, that to 
know how they are regulated or determined is a 
profound science; a science which must be well 
known before one ought to be permitted to serve as 
counsel for one party or another, when such rela- 
tions are impaired. It is a science to be dealt with 
by those only, who, through deep learning, especial 
capacity and high character, can know it well, 
apply it understandingly and will never employ it 
for base or ignoble purposes. 

It is for the purpose of determining, as far as 





possible, whether those who seek to enter upon 
this high service possess the necessary qualifications 
for it, that there have been established, from time to 
time, certain formalities or regulations, as to the 
study of law and admission to practice, which shall 
test the extent of the knowledge of such aspirants, 
and determine their fitness for membership in our 
honorable profession. 

Although these regulations have varied at differ- 
ent times and under different jurisdictions, and too 
often have been mere matters of form, yet their 
true purpose has been to suffer only such persons to 
practise law as shall prove themselves worthy of the 
high calling of an attorney. 

I shall not undertake to describe to you what 
the qualifications of a practising attorney should be, 
for I think you all have in your minds a standard of 
excellence which, if not always attained, should, 
at least, be most earnestly striven for. 

The disrepute into which the administration of 
law has fallen in the minds of many persons, while 
often charged to defects in the law itself, is largely 
due, beyond question, to the ignorance, the lack of 
legal capacity, the laziness and the unscrupulous- 
ness of those who practise it. An ignorant, inca- 
pable lawyer will lead a client, who has shown his 
own ignorance and incapacity by employing him, 
into legal quagmires from which the most learned 
counsel cannot extricate him; an idle, negligent one 
will permit his clients’ cause to be delayed until 
costs, fees and lost time have eaten up whatever he 
may gain by a favorable final judgment; while 
the unscrupulous practitioner will not only deceive 
the court and his opponent, but will feel justified 
“in fleecing his client for such extraordinary services 
in his behalf. From such as these, good Lord de- 
liver us. 

We aim to place upon the bench, men of great 
legal ability and spotless integrity —judges who 
will determine each issue according to the law of 
the land, uninfluenced by prejudice or favor or hope 
of reward. We admit men to the bar whose first 
duty, it may be, is to sit in judgment upon the 
facts of his client’s cause, and decide if, under the 
law, he has a cause of action. He is not simply an 
advocate; he is a judge, and if he misjudges the 
law and wrongly advises his client, however hon- 
estly, disaster will surely overtake him; but if, for 
the sake of getting a case, he knowingly advises his 
client into a wrong course of action, the defeat and 
consequent loss and disappointment that follows, 
not only injures the client, but furnishes additional 
proof to the villifiers of law and lawyers, of the jus- 
tice of their rancorous criticisms. 


Shall we not endeavor, then, to reach the high 
standard of fitness in the legal profession, which 
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all, both lawyersand laymen, desire? Shall we not 
try to improve, if possible, the already excellent 
regulations in force in this State for the admission 
of young men to the practice of law ? 

The tendency of the times is toward testing the 
fitness of men for all public or quasi-public positions 
which they may wish to occupy, by such examina- 
tions as shall not only pass the most worthy, but 
shall effectually debar the unworthy. The more 
the methods of examinations are systemized the 
higher will be the standard obtained. The more 
uniform the system, the more uniform will be the 
results. 

If the standard of our profession is profound 
knowled ge of the law, capability and integrity, then 
the more perfect and uniform should be the system 
of ascertaining who possesses these qualifications. 

The proposed bill to amend section 56 of the 
Code of Civil Procedure, aims to promote this pur- 
pose by providing for one board of three law exam- 
iners for the entire State; such board to be ap- 
pointed by the Court of Appeals. The Court of 
Appeals is to prescribe rules for the uniform system 
of examinations, which shall govern such board of 
law examiners in the performance of its duties. 

To my mind the virtue of this proposed bill lies 
in the fact that it provides for a single board of 


examiners, to be appointed by the highest court of 
the State (which will eliminate all possibility of 
politics or partisanship from the appointments) ; and 
in the further fact that the court is to provide a 
uniform system of examinations for the entire 
State. 


It would be unfair to criticise the methods of the 
several department boards of examiners, as it must 
be assumed that they have endeavored to do their 
work, and have done it faithfully and well; but in 
many instances it is difficult to find men who will 
give the necessary time and attention to the work 
at each meeting of the General Term, without 
compensation for the time spent in preparing for 
the examinations, and conducting the same. It is at 
best a thankless task that these examiners perform, 
and their only reward consists in the consciousness 
that they are doing a duty, voluntarily assumed, 
which, if properly performed, prevents the lowering 
of the standard of admission to the bar. 

It may be questioned if attorneys of the necessary 
ability, and especially those who will give the 
proper time and attention to this service, can 
always be found alike in each department, so that 
the examinations conducted in the several depart- 
ments shall be uniform in character, and such as 
shall secure to the bar, each year, a body of new 
members whose qualifications and characters shall 
be equally high. 





A single board of examiners conducting examina- 
tions in the different departments, will unques- 
tionably secure this uniformity, which is most de- 
sirable. It would necessarily require much of their 
time ; they would therefore become especially expert 
in judging of the qualifications of such students as 
present themselves for examination. They would 
also, by reason of their special attention to this 
work, be more likely to take into consideration, in 
conducting their examinations, the personal equation 
of the different students. This, in my opinion, 
must always be done. I cannot subscribe to a sys- 
tem of admission to the bar, so uniform that every 
man shall, in his legal qualifications, be required to 
be exactly like every other man. Some discretion 
must be given to the board of examiners in this 
respect. This matter will however be taken into 
consideration and provided for by the Court of Ap- 
peals in making their appointments and in prescrib- 
ing the rules and regulations required by the pro- 
posed bill. This court will unquestionably aim to 
secure as their appointees, men possessing special 
qualifications for this work; and to determine the 
fitness of these several members of the board will 
unquestionably be a difficult task. 

Upon the fitness of the examiners and their con- 
scientiousness will very largely depend the success 
of this new plan. 

I observe that no especial provision is made in 
the proposed bill for the compensation or expenses 
of the board of examiners. It occurs to me that the 
bill itself should make a general provision for the 
payment of proper compensation and the expenses 
of the examiners; the compensation to be deter- 
mined by the Court of Appeals. 

The bill should further provide that the Court of 
Appeals shall appoint the three examiners at first 
for one, two and three years, and at the expira- 
tion of the term of each, make the appointment for 
three years. This I deem desirable, for the reason 
that it is a system that is to be carried out, and it 
is needless to say that such a system will be more 
uniformly carried on where two of the three ex- 
aminers have had some previous experience. 


By Rr. Rev. Wm. C. Doang, Vice-CHANCELLOR 
Unrversity oF New York. 

If any one is to make any excuse for my presum- 
ing to appear in this august assembly as a layman 
among lawyers, I should leave it for you todo. In 
the first place, upon the principle that he who ex- 
cuses himself accuses himself. In the next place. 
you are responsible for my presence here. I was 
most ready to accede to the request that was made 
to me by my friend, the president of the association, 
for two reasons. In the first place, because I am a 
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Regent of the University of New York, and am, both 
by duty and by instinct, intensely interested in 
every thing that advances every kind of education. 
I do not make use of the modern phrase, of higher 
education; I think what we want is deeper educa- 
tion rather more than higher, and a better and fuller 
and more real education, whether it be general or 
professional. I am quite sure that every man in his 
place and position, according to his ability, is bound 
to stand up and maintain the great importance of it 
in every possible way. 

Beside that, I think I may explain my being here 
by the mere statement that I am glad to bear my 
witness to what I believe to be the largeness and 
greatness of the legal profession; not merely that it 
is large enough to admit me here without license to 
plead, but that it is large enough to compel the in- 
terest and constrain the assistance of a man busy in 
other departments of life, who is glad to come and 
lend a hand in any thing that shall elevate and ad- 
vance the distinguished profession of the law. 

I think if I need make any excuse it would be 
that I stand here to plead for examinations. I say 
that in the presence of my friend, the law professor 
of Cornell, and the dean who has just spoken, be- 
cause I am an absolute heretic, generally speaking, 
about examinations. My last public appearance was 
before the Humane Society, and I think sometimes 
the Humane Society ought to interfere in this mat- 
ter of examinations, which, in my own experience, 
so far as schools or colleges are concerned, tends to 
show two things. In the first place, to prove the 
knowledge of the examiner, that ought to be taken 
for granted before he begins, and in the second 
place, to prove either the nerve or nervousness of 
the person examined, which we can generally find 
out without resorting to that kind of work. You 
are dealing this afternoon with something that lies 
outside of the range of ordinary scholastic academic 
education. I am perfectly certain an intelligent 
teacher who comes day by day in contact with the 
mind of a pupil is infinitely better able to say 
whether that pupil is able to take the degree or to 
be admitted to the honors of the institution by 
daily contact and test of mind with mind, than he 
or she, or a dozen others could be by all the exami- 
nations in the world. This is a different mat- 
ter that comes before you; it is a matter that 
concerns a large class of people to whom the daily 
contact with the teacher is impossible, and it isa 
matter that concerns an examination which is to be 
held by people absoiutely outside of and apart from 
the educational system in which the person to be 
examined has been trained. So that I am quite free 
without any inconsistency, because I have abso- 
lutely abolished the whole system of examination in 





the school which I have the honor to conduct here 
in Albany, to stand here and maintain the position 
that it is absolutely necessary that there should be 
both a uniform and a severe system of examination 
for admission to the bar. It should be uniform un- 
questionably for two reasons. In the first place, if 
it is not uniform, if it is varied, then you will 
get sort of a Gretna Green business and have run- 
away matches of people who want to be married in 
your profession, because the lazy man finds out just 
as keenly and quickly as a lazy horse discerns a hill 
a long way off, where he can go and get through, 
and get through easily, and he will go there of 
course, and it is absolutely important that the ex- 
aminations, if they are to furnish any test, should 
be positively and distinctly uniform. Not that 
everybody should pass uniformly well, but that com- 
paratively modern lines should be adopted upon 
which a man may pass with honor, along which a 
man may pass and be admitted to the bar, and be- 
low which he must absolutely be rejected. I ven- 
ture to say that these examinations ought also to be 
not merely uniform, but severe. I remember a dis- 
cussion we had here during the meeting of the Uni- 
versity Convocation in July, which my good friend, 
Professor Collin of Cornell, began by being on the op- 
posite side and ended by actually being on the same 
side when the question came up, about the importance 
in value of a university or academic degree for admis- 
sion to the law schools. Now I am a believer from 
the bottom up in the fact that no man is really and 
fully and completely finished to enter upon the study 
of any specific pursuit or profession in life who has 
not been thoroughly trained in a high school and 
college curriculum; but I am not fool enough not to 
know that there is a college of experience out of which 
men graduate sometimes, who haven’t had the chance 
of going to the other college, and a university of 
knowledge of public affairs out of which some men 
graduate who have never been able to go to a uni- 
versity, and I believe fully therefore it is infinitely 
wise men should be allowed to begin the study of 
this great profession of the law in offices or law 
schools no matter what their previous training has 
been. I believe, that is to say, that the sieve 
through which people are sifted for the beginning 
of the study of the law may be of as fine meshes as a 
sieve can be made of; but I believe also the sieve 
through which men are sifted for final admission to 
the practice of this splendid profession ought to be 
fine enough, to say the least, to separate straw from 
wheat and chaff from grain, and I say this not from 
any particular knowledge of the profession of the 
law itself; I admire it from a distance, but I say it 
because, as has been most admirably said by Profes- 
fessor Hutchins here this afternoon, this is a ques- 
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all, both lawyers and laymen, desire ? Shall we not 
try to improve, if possible, the already excellent 
regulations in force in this State for the admission 
of young men to the practice of law ? 

The tendency of the times is toward testing the 
fitness of men for all public or quasi-public positions 
which they may wish to occupy, by such examina- 
tions as shall not only pass the most worthy, but 
shall effectually debar the unworthy. The more 
the methods of examinations are systemized the 
higher will be the standard obtained. The more 
uniform the system, the more uniform will be the 
results. 

If the standard of our profession is profound 
knowledge of the law, capability and integrity, then 
the more perfect and uniform should be the system 
of ascertaining who possesses these qualifications. 

The proposed bill to amend section 56 of the 
Code of Civil Procedure, aims to promote this pur- 
pose by providing for one board of three law exam- 
iners for the entire State; such board to be ap- 
pointed by the Court of Appeals. The Court of 
Appeals is to prescribe rules for the uniform system 
of examinations, which shall govern such board of 
law examiners in the performance of its duties. 

To my mind the virtue of this proposed bill lies 
in the fact that it provides fora single board of 


examiners, to be appointed by the highest court of 
the State (which will eliminate all possibility of 
politics or partisanship from the appointuents) ; and 
in the further fact that the court is to provide a 
uniform system of examinations for the entire 
State. 

It would be unfair to criticise the methods of the 


several department boards of examiners, as it must 
be assumed that they have endeavored to do their 
work, and have done it faithfully and well; but in 
many instances it is difficult to find men who will 
give the necessary time and attention to the work 
at each meeting of the General Term, without 
compensation for the time spent in preparing for 
the examinations, and conducting the same. It is at 
best a thankless task that these examiners perform, 
and their only reward consists in the consciousness 
that they are doing a duty, voluntarily assumed, 
which, if properly performed, prevents the lowering 
of the standard of admission to the bar. 

It may be questioned if attorneys of the necessary 
ability, and especially those who will give the 
proper time and attention to this service, can 
always be found alike in each department, so that 
the examinations conducted in the several depart- 
ments shall be uniform in character, and such as 
shall secure to the bar, each year, a body of new 
members whose qualifications and characters shall 
be equally high. 





A single board of examiners conducting examina- 
tions in the different departments, will unques- 
tionably secure this uniformity, which is most de- 
sirable. It would necessarily require much of their 
time ; they would therefore become especially expert 
in judging of the qualifications of such students as 
present themselves for examination. They would 
also, by reason of their special attention to this 
work, be more likely to take into consideration, in 
conducting their examinations, the personal equation 
of the different students. This, in my opinion, 
must always be done. I cannot subscribe to a sys- 
tem of admission to the bar, so uniform that every 
man shall, in nis legal qualifications, be required to 
be exactly like every other man. Some discretion 
must be given to the board of examiners in this 
respect. This matter will however be taken into 
consideration and provided for by the Court of Ap- 
peals in making their appointments and in prescrib- 
ing the rules and regulations required by the pro- 
posed bill. This court will unquestionably aim to 
secure as their appointees, men possessing special 
qualifications for this work; and to determine the 
fitness of these several members of the board will 
unquestionably be a difficult task. 

Upon the fitness of the examiners and their con- 
scientiousness will very largely depend the success 
of this new plan. 

I observe that no especial provision is made in 
the proposed bill for the compensation or expenses 
of the board of examiners. It occurs to me that the 
bill itself should make a general provision for the 
payment of proper compensation and the expenses 
of the examiners; the compensation to be deter- 
mined by the Court of Appeals. 

The bill should further provide that the Court of 
Appeals shall appoint the three examiners at first 
for one, two and three years, and at the expira- 
tion of the term of each, make the appointment for 
three years. This I deem desirable, for the reason 
that it is a system that is to be carried out, and it 
is needless to say that such a system will be more 
uniformly carried on where two of the three ex- 
aminers have had some previous experience. 


By Rr. Rev. Wma. C. Doang, Vice-CHANCELLOR 
UNIverstty oF NEw York. 

If any one is to make any excuse for my presum- 
ing to appear in this august assembly as a layman 
among lawyers, I should leave it for you todo. In 
the first place, upon the principle that he who ex- 
cuses himself accuses himself. In the next place. 
you are responsible for my presence here. I was 
most ready to accede to the request that was made 
to me by my friend, the president of the association, 
for two reasons. In the first place, because I am a 





THE ALBANY LAW JOURNAL. 


91 








Regent of the University of New York, and am, both 
by duty and by instinct, intensely interested in 
every thing that advances every kind of education. 
I do not make use of the modern phrase, of higher 
education; I think what we want is deeper educa- 
tion rather more than higher, and a better and fuller 
and more real education, whether it be general or 
professional. I am quite sure that every man in his 
place and position, according to his ability, is bound 
to stand up and maintain the great importance of it 
in every possible way. 

Beside that, I think I may explain my being here 
by the mere statement that I am glad to bear my 
witness to what I believe to be the largeness and 
greatness of the legal profession; not merely that it 
is large enough to admit me here without license to 
plead, but that it is large enough to compel the in- 
terest and constrain the assistance of a man busy in 
other departments of life, who is glad to come and 
lend a hand in any thing that shall elevate and ad- 
vance the distinguished profession of the law. 

I think if I need make any excuse it would be 
that I stand here to plead for examinations. I say 
that in the presence of my friend, the law professor 
of Cornell, and the dean who has just spoken, be- 
cause I am an absolute heretic, generally speaking, 
about examinations. My last public appearance was 
before the Humane Society, and I think sometimes 
the Humane Society ought to interfere in this mat- 
ter of examinations, which, in my own experience, 
so far as schools or colleges are concerned, tends to 
show two things. In the first place, to prove the 
knowledge of the examiner, that ought to be taken 
for granted before he begins, and in the second 
place, to prove either the nerve or nervousness of 
the person examined, which we can generally find 
out without resorting to that kind of work. You 
are dealing this afternoon with something that lies 
outside of the range of ordinary scholastic academic 
education. I am perfectly certain an intelligent 
teacher who comes day by day in contact with the 
mind of a pupil is infinitely better able to say 
whether that pupil is able to take the degree or to 
be admitted to the honors of the institution by 
daily contact and test of mind with mind, than he 
or she, or a dozen others could be by all the exami- 
nations in the world. This is a different mat- 
ter that comes before you; it is a matter that 
concerns a large class of people to whom the daily 
contact with the teacher is impossible, and it isa 
matter that concerns an examination which is to be 
held by people absoiutely outside of and apart from 
the educational system in which the person to be 
examined has been trained. So that I am quite free 
without any inconsistency, because I have abso- 
lutely abolished the whole system of examination in 





the school which I have the honor to conduct here 
in Albany, to stand here and maintain the position 
that it is absolutely necessary that there should be 
both a uniform and a severe system of examination 
for admission to the bar. It should be uniform un- 
questionably for two reasons. In the first place, if 
it is not uniform, if it is varied, then you will 
get sort of a Gretna Green business and have run- 
away matches of people who want to be married in 
your profession, because the lazy man finds out just 
as keenly and quickly as a lazy horse discerns a hill 
a long way off, where he can go and get through, 
and get through easily, and he will go there of 
course, and it is absolutely important that the ex- 
aminations, if they are to furnish any test, should 
be positively and distinctly uniform. Not that 
everybody should pass uniformly well, but that com- 
paratively modern lines should be adopted upon 
which a man may pass with honor, along which a 
man may pass and be admitted to the bar, and be- 
low which he must absolutely be rejected. I ven- 
ture to say that these examinations ought also to be 
not merely uniform, but severe. I remember a dis- 
cussion we had here during the meeting of the Uni- 
versity Convocation in July, which my good friend, 
Professor Collin of Cornell, began by being on the op- 
posite side and ended by actually being on the same 
side when the question came up, about the importance 
in value of a university or academic degree for admis- 
sion to the law schools. Now I am a believer from 
the bottom up in the fact that no man is really and 
fully and completely finished to enter upon the study 
of any specific pursuit or profession in life who has 
not been thoroughly trained ina high school and 
college curriculum; but I am not fool enough not to 
know that there is a college of experience out of which 
men graduate sometimes, who haven’t had the chance 
of going to the other college, and a university of 
knowledge of public affairs out of which some men 
graduate who have never been able to go to a uni- 
versity, and I believe fully therefore it is infinitely 
wise men should be allowed to begin the study of 
this great profession of the law in offices or law 
schools no matter what their previous training has 
been. I believe, that is to say, that the sieve 
through which people are sifted for the beginning 
of the study of the law may be of as fine meshes as a 
sieve can be made of; but I believe also the sieve 
through which men are sifted for final admission to 
the practice of this splendid profession ought to be 
fine enough, to say the least, to separate straw from 
wheat and chaff from grain, and I say this not from 
any particular knowledge of the profession of the 
law itself; I admire it froma distance, but I say it 
because, as has been most admirably said by Profes- 
fessor Hutchins here this afternoon, this is a ques- 
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tion that concerns not lawyers and the profession or 
judges alone, but concerns all intelligent citizens 
throughout the country, and so far as the mere pro- 
fession or distinctions are concerned, I am very glad 
to know, to furnish an illustration of the fact that 
the old theory that lawyers never met except when 
doctors had got through with a case in order that 
they might commend either the property or soul of 
the man to its position, had been abundantly aban- 
doned, and lawyers and parsons are constantly meet- 
ing together now with the doctor, and I think it 
makes a very good time so far as my share in the com- 
bination is concerned. This is not a technical ques- 
tion; if it were, then I should be perfectly safe and 
free in taking the ground that no man ought to be 
allowed to practise as a specialist who has not a 
knowledge of general practice. I wouldn’t trust my 
eye to a man who didn’t know any thing but the 
specialty of an oculist; he must have some knowl- 
edge of the treatment of the whole body, and so I 
believe no man ought to be admitted to the special 
profession of the law who has not been sufficiently 
trained in a general knowledge that goes to make 
up an all-around man, but simply because this is not 
a technical question, but a general question, I plead 
for the uniformity and for the severity of examina- 
tions for final admission to the bar, because I feel 
quite as strongly as any lawyer in America can feel 
the enormous importance, the great dignity, the wide 
range and scope of the value of the legal profession. 
It is not merely that they are called upon constantly 
to deal with the great moral distinctions between 
right and wrong. That would be enough to make 
it dignified and important. It is not merely they 
are the people to whom we look for the maintenance 
of great questions of the safety both of life and 
property. It is not a thing that lies within the 
horizon or circumference of merely professional life. 
It is the simple fact that the members of the legal 
profession to-day are constantly called upon to deal 
with the great social and moral and national and 
political questions, not only of the country, but of 
the world. It is true that in all matters connected 
With legislation the men who are looked to for 
counsel and advice, for wise and large views in 
dealing with them, are men learned in the law. 

It is true also, in dealing with the great subject 
which bears the noble name that is most ignobly 
used when it is perverted from its original meaning 
and from its intense power; I mean the word 
‘* political.” We have the right and reason to look 
to lawyers to take the lead in every thing that 
should dignify the true position of the politician — 
that is to say, of the man who is concerned in a 
wise administration of public affairs. It is per- 
fectly true that in the great questions that touch 





social reform to-day, while the clergyman may 
come, and ought to come, to look at it both from 
the human and the divine side. It is also true that 
the leading, and guiding, and directing, and shap- 
ing, and moulding, must come from the men that 
belong to the legal profession, and when you reach 
out beyond a narrow circle, and remember that in 
the progress and advance of Christian civilization 
to-day, the disputes and differences between nations 
are being referred to great tribunals of international 
arbitration; when you remember it isn’t the pen, 
but the gown, that is going to be more and more 
mighty than the sword; when you realize that the 
peace of the world is coming more and more to de- 
pend upon the ability of men of the legal profession 
to strip themselves of narrow, limited, personal as- 
sociation, and take broad and big views of broad 
and big questions, it goes without saying that it is 
absolutely necessary that the men that are to deal 
with questions like these must be men not narrowly 
and imperfectly trained in Coke on Littleton or Lit- 
tleton on Coke, or in Blackstone, or any thing else, 
but in the whole, round, wide range of sound moral 
intellectual training. I believe, sir, that no man 
ever said a truer thing, and it is because I believe 
it, that I hold in such high honor the profession of 
the law, and that I desire it shall always be difficult 
of admission to this most admirable profession, than 
in that great immortal sentence with which the ec- 
clesiastical Hooker immortalized — almost apotheo- 
sized — the profession of the law, in saying that it 
had its seat in the bosom of God. 


By H. B. Hutcnins, Associate DEAN OF CORNELL 
Untversity ScHoo, or Law. 

To say any thing in a meeting of this sort in sup- 
port of a measure to provide a uniform system of 
examinations for admission to the bar, would at 
first blush seem to be little short of a work of 
supererogation, for some such measure must cer- 
tainly commend itself at once to the practitioner of 
standing and to the law teacher. Your committee, 
in inviting representatives from the law schools of 
the State to present papers upon this subject, can- 
not, I judge, have had in mind the necessity of con- 
verting any member of this association or of har- 
monizing the views of law teachers, for no such ne- 
cessity probably exists. There may be differences 
of opinion as to details, but not, I am confident, as 
to the object sought. The desire of the committee 
was, rather, I judge, that the schools might place 
themselves upon record in regard to this matter 
through the medium of this association as the act- 
ive members of the profession throughout the State 
have to a certain extent done. And this can be ac- 
complished, I trust, without. any serious taxing of 
your patience. 

The question before us is not one that concerns 
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simply the law student and the members of the legal 
profession. Primarily, of course, it appeals to them, 
but it reaches further. Indirectly, it is of import- 
ance, and should be of interest to every citizen of 
the State. The intelligent layman will certainly not 
forget that the working out of justice as between 
man and man rests toa very large degree with the 
legal profession ; that it is to that profession that he 
must frequently look for the protection of his indi- 
vidual rights and for the redress of wrongs; and he 
will not lose sight, Iam sure, of that larger influ- 
ence exerted by the profession through its moulding 
of public opinion and its shaping of legislative action. 
Any movement that promises to result, even indi- 
rectly, in advancing the moral and intellectual stand- 
ards of a body of men who influence so largely as do 
the lawyers the business and political life of the day, 
should receive the hearty commendation and sup- 
port of all good citizens. And right here 1 beg to 
suggest what our friends in other callings too fre- 
quently fail to realize, namely, that every attempt 
to advance the standing of the legal profession, 
every effort to raise it above the level of a mere 
trade, deserves encouragement, even when consid- 
ered solely from an economical point of view. A 
poorly-equipped bar, no less than a poorly equipped 
judiciary, is an expensive luxury for any commun- 
ity—expensive not only to individual litigants, but 
to the public generally as well. The half-educated 
and superficial lawyer is in a sense a public burden, 
and the unscrupulous one a public curse. Every 
good lawyer understands that no inconsiderable part 
of the business of the courts has to do with litiga- 
tion that is traceable, directly or indirectly, either 
to professional incapacity or to a low standard of 
professional integrity—preventable litigation that 
ought never to have taken form, but against which 
it is impossible to close the doors of the courts— 
litigation that impoverishes parties and burdens the 
public without yielding any adequate return. To 
say that the evil is but temporary, as the incompe- 
tent man must necessarily fall behind in the race, 
and the unprincipled one be relegated to the ob- 
scurity that he merits, is to leave out of considera- 
tion the fact that there are always marked excep- 
tions to the rule, and to forget the recruits that 
stand ready to fill any break in the ranks. The evil 
is expensive, I say, and it is far-reaching; the rem- 
edy is to be found only through the raising of pro- 
fessional standards, and every effort in this direc- 
tion should certainly be of general public interest. 

It must be apparent, I think, to any one of expe- 
rience and observation, and particularly to men of 
affairs, that the change contemplated by the legis- 
lation proposed by your committee, if it be in the line 
of reform, is by no means in the interest solely of the 
legal profession, or of any class of that profession. 








And now, is any change in the present system of 
examinations for admission to the bar desirable, 
and if so, is the one proposed in the line of re- 
form? 

I am sure that New York is now far in advance 
of most of her sister States in the matter of require- 
ments for admission to practice, and perhaps also in 
the method of examination followed. And she 
ought to be. Leadership is expected of her. She 
has been the pioneer in many fields, but in none has 
she been more conspicuously so than in that of legal 
reform. The lax system of study and examination 
that was tolerated previous to 1871 bore its legiti- 
mate fruit, and the bar and the people suffered. 
Not that strong men and great lawyers were lacking 
under the old regime, for such was not the case. The 
honor roll must be made up very largely of men who 
came to the bar before the modern changes. Not 
that the bar as a whole was weak; its equal was not 
probably to be found in the country. But the system 
made it possible for weak men and bad men, without 
professional education or prescribed legal training, 
to gain admission to the profession, and I need not 
add that the opportunity was not neglected. In 1871 
came a change. The whole matter was placed under 
the control of the Court of Appeals, where it undoubt- 
edly belongs. Rules prescribing requisites for ad- 
mission were promulgated and regulations as to ex- 
aminations were made, and have since been en- 
forced by that court. In 1881 there was a further 
change, in that the law student was required to pass 
certain prescribed preliminary examinations under 
the directions of the regents of the State University, 
and, in 1891, still further requirements in the line 
of preliminary study were added. At the present 
time therefore the profession and the public are 
protected in a measure; and the credentials of an 
admitted attorney may be taken as representing 
some preliminary study and a certain amount of le- 
gal learning. That the preliminary requirements 
should be still further increased, so that the necessary 
preparation for legal study may be at least equivalent 
to that required for entrance to our colleges and uni- 
versities of recognized standing, and that the period 
of legal study should be lengthened, is the opinion of 
many who have to do with legal education, but this, 
if desirable, could probably be accomplished through 
our present machinery. It is demonstrable, I think, 
without a doubt that the serious defect in our pres- 
ent system is to be found in the want of uniformity 
that exists in the actual examinations for admis- 
sion. And we may urge this without in the least 
degree reflecting upon those who at present perform 
the functions of examiners or upon the courts who 
appoint the committees. All parties undoubtedly 
act conscientiously and with as much thoroughness 
as time and opportunity will permit. But even good 
men cannot redeem a bad system. Under the rules 
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now in force a committee is appointed annually by 
each General Term to examine applicants, There are 
five such committees in the State. The members 
serve gratuitously, and the reason for their appoint- 
ment is frequently that they are likely to be in at- 
tendance upon the General Term rather than because 
they possess special fitness for the duties imposed. 
As arule, they are good lawyers, in full practice, 
whose time is constantly occupied by the demands 
of professional engagements. 

Several objections to committees of this sort are 
at once apparent. And, first of all, I beg to suggest 
that the short term for which the examiners are ap- 
pointed is a marked defect in the scheme. It is a 
popular notion, to which even some members of the 
profession assent, that any lawyer of average ability 
and acquirements can teach law or examine law stu- 
dents without any special thought or preparation. 
That this is a fallacy is apparent at once to the man 
who attempts the experiment. He may go through 
* the forms, but the results are either embarrassing to 
himself or unfair to the student. The practising 
attorney, from force of circumstances, is, in a sense, 
a specialist; his investigations are very largely 
prompted, and in a measure defined, by the de- 
mands of his cases. He rarely has the time to ex- 
amine a single department of the law as an entirety, 
to say nothing of the whole field of jurisprudence, 
and to consider it from a general and philosophic 
point of view. His legal studies necessarily are from 
the practical rather than the scholarly side. If, 
then, without thought or special preparation he un- 
dertakes the examination of candidates, he is a re- 
markable man indeed if he does not at once run 
into the field of his most recent investigations. The 
almost inevitable tendency under such circum- 
stances is for him to measure the acquirements of 
the student by his ability to respond to questions 
along this particular line of inquiry. The test 
thereby becomes special instead of general. The 
result may be an injustice to the student or the ad- 
mission of one whose general acquirements in the 
law do not entitle him to that honor. Understand, 
please, that I do not intend to say that the result 
suggested is one that is often experienced under the 
committees as now constituted, but the point that I 
wish to make is that the tendency of examiners who 
have neither the time nor the inducement for mak- 
ing special preparation for the work, is to err in the 
direction indicated. Notwithstanding the shortness 
of the term of service, and the entire absence of 
compensation, many of the examiners undoubtedly 
make special preparation for the work, but the ma- 
jority, I am sure, do not, and we could hardly ex- 
pect it under the circumstances. And this leads me 
to say that another legitimate criticism upon the 
present system is that it contains no provision for 
compensation to the examiners. To this many of the 





difficulties of the situation can be traced. It is an 
injustice to the examiner and to the examined that 
the work should be gratuitous—to the examiner 
because more or less of his time must of necessity 
be sacrificed, even if the duties are performed in 
the most perfunctory and superficial manner — to 
the examined because he is thereby deprived of that 
careful preparation and painstaking attention on the 
part of the examiner which adequate compensation 
could secure, and which are essential to a thoroughly 
fair test. It is a matter of surpris2 to me that busy 
lawyers will give even as much time as they do to 
these calls, and it ought not to be expected of them 
unless the engagement is put upon a business basis. 
Another defect in the present scheme is that 
there is no uniformity in the character of the exami- 
nations in the different departments. Indeed, in 
the same department, their nature and scope may 
vary from year to year, as the examiners change. 
The result is that different standards exist in dif- 
ferent parts of the State and at different times in 
the same department. An examination may be lit- 
tle more than a mere form, or it may be unreason- 
ably severe. The duties of the law teacher are such 
as to make him realize more keenly perhaps than 
does the practitioner the disadvantages, to say noth- 
ing of the positive injustice that result from the 
present condition of affairs. The remedy that at 
once suggests itself is a single body of examiners in- 
stead of the several committees now acting. 
Another consideration that is worthy of attention 
arises out of the fact that a large proportion of the 
law students of to-day are prosecuting their studies 
at the various law schools of the State and country. 
There are at the present time in the neighborhood of 
sixteen hundred young men, probably, who are at- 
tending the law schools in the State of New York. 
It is safe to assume that at least one thousand of 
these will be candidates for admission to the bar of 
the State. Their applications will be made in the 
different departments. It certainly would seem de- 
sirable that there be a mutual interchange of opinions 
and views between the members of the examining 
committees and the law instructors. The predomi- 
nant idea of the instructor should be, in my judg- 
ment, and usually is, I think, to endeavor to fit the 
young man as far as possible for the active work of 
the profession, by giving to him as comprehensive a 
notion of the elements of the law as the time de- 
voted to preparatory study will permit. Separated, 
as most of us are, from the activities of professional 
life, we are in danger of sacrificing the practical to 
the theoretical, of forgetting that the majority of 
young men who come to our lecture-rooms are to be 
lawyers, and not jurists. The historical develop- 
ment of the law must, of course, receive attention, 
and its philosophic side must not be neglected; 
but the teacher, unless on his guard, is apt to for- 
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get the practical requirements of the office and the 
court-room in his enthusiasm to awaken in his pu- 
pils a love for the science of jurisprudence. Now, 
in my judgment, no more wholesome influence 
could be brought to bear upon the law instructors 
of the State than that which would come from fre- 
quent conferences with the law examiners. I am sure 
that their suggestions would be valuable to us, and 
that their influence would tend to counteract the the- 
oretical tendencies of the teacher and to keep him 
in touch with the active side of the profession. It 
is quite possible, too, that an interchange of views 
might not be entirely without profit to the examin- 
ers. An occasional visit by them to the law schools 
of the State would, I am sure, be mutually benefi- 
cial. Any comparison of ideas and any concerted 
action are, of course, impracticable under the pres- 
ent system. But with a single committee, appointed 
to serve for such a length of time and under such 
conditions as would enable its members to familiar- 
ize themselves with their duties, the problem would 
be simple and easy of solution. 

It must be apparent that the proposed legislation 
is in the line of reform. It should receive hearty 
commendation and support. I am advised that a 


similar scheme has stood the test of experience in 
England. There are probably, as I have suggested, 
differences of opinion as to details, but there should 
be none as to the main purpose of the movement. 


Personally I should prefer a committee of five, and 
that the term should be five instead of three years, 
In my judgment, it would be wise also for the ap- 
pointments to be so regulated that there might 
be always upon the committee men of experience in 
the work. By the terms of the act proposed, the 
entire committee would be changed every three 
years. And Iam further of the opinion that the 
compensation to the examiners should be a fixed 
and stated sum. 

The act has the merit of disturbing in a very 
slight degree the present system. It has the further 
merit of lodging the appointing power with our 
highest court, and of leaving with that court entire 
control and supervision. Personally I favor the 
suggested changes, and in this regard I speak also 
for the faculty whose representative I am on this 
occasion. But if such changes should be thought 
by your committee to be undesirable, the act as it 
stands will receive our hearty indorsement. 


—»+—___ 


A letter written with one’s own hand is consid- 
ered more respectful and courteous than any other. 
Bishop Barrington, whose handwriting is execrable, 
wrote to acorrespondent: ‘Out of respect I write 
to you with my own hand, but to facilitate the 
reading, I send you acopy made by my amanuen- 
sis.” — Western Recorder. 





REMARKS OF JUDGE HERRICK BEFORE 
THE NEW YORK STATE BAR ASSOCIA- 
TION. 


HAVE listened with a good deal of interest to the 
papers that have been read, and the discussions 
had here, and I have heard with a good deal of grief 
and surprise, and I may say distress of mind, that 
there are some difficulties in the General Terms of the 
other departments of the State. 

I have experienced some difficulty in our own 
General Term, but that I think we ourselves can 
correct. I have no suggestions, no observations, to 
make in reference to the Court of Appeals, but there 
is one branch of the judiciary of the State that has 
not been touched upon in any of these discussions, 
and it struck me that it was of considerable import- 
ance. That is, the judicial power of determining the 
qualification and election of members of the Legisla- 
ture. 

The only occasion upon which I ever addressed 
the members of the bar association was two years 
ago, shortly after my election to the bench, and at 
that time one of the questions before the people of 
the State was the proposed constitutional amend- 
ment conferring upon the judiciary of the State the 
hearing and determination of contested legislative 
elections. At that time I took pretty strong ground 
in opposition to that proposed amendment to the 
Constitution, because I did not believe, for a variety 
of reasons which I gave then, and which I will not 
discuss now, that the judiciary of the State should 
be burdened with the trial of contested election 
cases, and I am of that opinion now. 

But I do not believe that cases of that kind ought 
to go to the court and ought to be passed upon by a 
court. (Applause.) 

But there ought to be a court created for that pur- 
pose. How shall it be created? How so constituted 
that the people will not believe it is a political 
court? I have this suggestion to make, and it is in 
line with the suggestion made by Judge Robertson 
this morning. His proposition was that the mem- 
bers of the Supreme Court or possibly the members 
of the Court of Appeals too (mine contemplates both), 
who have arrived at the age of seventy years, and 
who have a portion of the terms for which they were 
elected still to serve, be called into service, and 
designated to hold courts where any necessity arises, 
My proposition goes further than that. I propose 
this: That upon the certificate of the governor of 
the State or the chief justice of the Court of Ap- 
peals, such members of the Court of Appeals, and 
members of the Supreme Court, be continued in 
service; that this certificate be made annually so 
that they will not be kept in service at a period of 
life when they have become unfit, either physically 
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or mentally; and that out of those judges a court 
be organized to hear all cases of contested elections 
of State and legislative officers. 


A court composed of men so selected I believe 
would have the entire confidence of the people. 
(Applause.) They have arrived at that age when 
10 one will think that they are any longer actuated 
oy political bias or prejudice, and even if they are, 
if the people do not think they are we have ac- 
complished pretty near the same result; because 
what we want, after all, is confidence in the coart, a 
feeling that they are doing what they believe to be 
right. It will give more stability to our institutions 
than any thing else that I know of that we can 
adopt. I would goa step further, and have these 
courts determine the election of certain grades of 
city and county officers; for instance, the mayors of 
our cities, our judges, district attorneys, sheriffs, 
county clerks, county treasurers, and all the higher 
grades of officers throughout the State. 

This would not burden thém too much; take for 
instance in our district to-day we have three judges 
abundantly competent in my judgment to discharge 
judicial duties, just as competent as they have been 
at any time within the last fifteen years—mentally 
and physically competent. One of these judges, if 
you please, can take the testimony in any one of the 
cases, In the case of a legislative contest or one 
over State offices, the testimony to be considered 
and the case decided by five, but this is a mere 
matter of detail; I merely suggest it for your con- 
sideration if at any time the number (we will call 
them for brevity and lack of a better term superan- 
nuated judges) is insufficient to constitute a quorum, 
one or more of the judges of the Supreme Court who 
are the oldest and longest in service can be desig- 
nated to act. 

It seems to me we cannot only make use of these 
men of experience who have not served out their 
terms, and under our present law at least draw a 
pension for which they render no service to the State 
in return, we cannot only make use of them to secure 
correct decisions in this class of work, but solve 
what I think is one of the most serious problems we 
have in this State to-day — lead the way at least to 
solve it—that is, the problem of securing honest elec- 
tions. (Applause.) 

If men discover that in all human probability 
they will not reap the fruits of fraud and dishonesty 
they will not resort to fraud and dishonesty. In 
the first place most every candidate for the Legisla- 
ture thinks his party is going to carry it. 

He feels pretty well satisfied that any wrong-doing 

‘on his part will be covered up by his party majority, 
that they will decide it on political grounds and will 
keep him in. He will get up some color of a con- 








test; he knows or thinks some irregularities will be 
committed on the other side, that will give his party 
an excuse to stand by him; each candidate, or the 
friends of each candidate, either commits, or winks 
at the commission of, things that if they knew were 
to be brought before a tribunal entirely independent 
and above and beyond all political influence and 
bias they would not indulge in. 

The case of city and county officers ought to be 
tried by this court, and without a jury, because I 
think that it is the experience of every lawyer that 
the trial of political cases before juries is a failure, 
that nothing can be accomplished by it. 

If there is the slightest issue of fact to be raised, 
you never, or seldom if ever, secure the agreement 
of the jury in a case of that kind. 

Now this isa court, it seems to me, it is well 
worth your while to consider the creation of; and 
itis something that I think would relieve the propo- 
sition that was before the people, of conferring 
this power upon the courts, of the great objection 
that there was to it at that time; and it would 
create for us an independent tribunal to dispose of 
questions that are now regarded as being disposed 
of purely as matters of party interest and by party 
prejudice. 


INDEMNITY FOR PERSONS UNJUSTLY 
PUNISHED. 


T is announced that the Hungarian government 
has passed a law providing for the payment of 
indemnities to prisoners innocentiy condemned to 
penal servitude, and to their families in cases where 
such prisoners are found to have suffered capital 
punishment, There shouid be such a law in every 
civilized country. It is to the credit of Hungary 
that she has passed such a law, and it is not to the 
credit of the United States that they should be be- 
hind her in this respect. Such a law should be 
adopted by every State in the Union. It is out- 
rageous that, as at present, here in the Common- 
wealth of New York, a man who has been unjustly 
convicted and imprisoned for a long term of years 
can obtain no indemnity when his innocence is 
proven. Though he may have spent the best years 
of his life in prison and those dependent upon him 
may have suffered in consequence he has norecourse. 
He is told to be thankful that he secures his freedom 
at last. As for justice, it is not forhim. This is 
all wrong.— Rochester Union. 

An old negro who had business in a lawyer’s of- 
fice was asked if he could sign his name. ‘‘ How is 
dat, sah?” ‘I asked,” the lawyer answered, ‘ if 
you could write your name?” ‘Well, no, sah; I 
neber writes my name; I jess dictates it, sah.”— Tid 
Bits. 
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THE LAW OF DESCENT. 


If a person shall die without any will, 
(And with land undevised, ‘tis the same law still). 
One-third to the widow for use during life, 
E’en though there's a will ‘tis the right of the wife; 
Nor shall land he hath owned since the marriage be freed 
Of dower if she hath not joined in the deed. 
And one thousand dollars she hath in addition 
Valued in land he shall leave, on condition 
No child shall survive, but if children there be, 
She takes the life use, then the children in fee. 
If deceased be a woman and not a feme sole, 
Her husband as tenant for life takes the whole. 
If issue there’s been of the marriage alive, 
And if not then the children or such as survive, 
And descendants of any deceased take in fee 
As tenants in common, the whole equally. 
But descendants of children deceased, take the share 
Which the parent instead, if living, would heir. 
When curtesy, dower or either shall end, 
Or if there be neither, the lands shall descend 
In the line of the children both living and dead, 
However remote, by the rule aforesaid. 
But if all the descendants related shall be 
To the person intestate, in equal degree, 
They shall equally share, be they near or remote, 
For thus reads the statute and so it was wrote. 
If there be no descendants it hath been deemed best, 
That the title to all in the father shall vest, 
Unless the estate shall have come from the mother, 
When she shall inherit instead of the other 
If living, yet if there be sister or brother, 
Or any descendant of either, the mother 
Takes only for life, and those last referred to 
Are the ones to whom the estate shall revert to. 
If the mother be dead, in the case just related, 
’Tis the father’s for life, with reversion as stated. 
If of relatives mentioned thus far there shall be 
Only the mother, she takes the whole fee. 
Should there perchance be none nearer of kin, 
Collateral relatives then shall come in, e 
And if of the same there shall several be, 
And all are related in equal degree, 
However remote be the consanguinity, 
Allshare alike; but if in proximity 
There shall be difference, then once for all 
Let me state, that to those more remote shall fall 
In equal proportions, the share which would go 
To their parent if living, as stated below: 
First in order come sisters and brothers, 
If none are deceased they exclude all others, 
But if any have died their descendants come in 
And share with the living as stated within. 
But should there be none in, this line of descent, 
The law seeks another in fact and intent, 
For brothers and sisters of father and mother 
Then take in like manner as sister and brother. 
If any have died their descendants shall share 
In the very same way—so the law doth declare. 
Yet if the land came on the part of the mother, 
Her brother and sisters shall take and no other, 
Except there be none nor descendants of any, 
In which case it goes, be they few or many, 
To brothers and sisters, or such as survive, 
And descendants of any not then alive 
On the father’s side; and the law is*the same 
When the real estate on the father’s part came, 
Mutatis mutandis. (There's essence in time, 
When one is expressing such matters in rhyme.) 
As to what remains, let it be understood, 
That the half shall inherit the same as full blood, 
Unless the estate from an ancestor came, 
When those not of blood cannot share in the same. 
If intestate be not of legitimate birth, 
The mother inherits if she be on earth, 
If not, then those to whom she’s related 
Shall take by the rules hereinbefore stated. 
If perchance these rules show no heirs in sight 
Then the common law will guide you aright. 

J. M. McNair. 
DANSVILLE, N. Y., December 22, 1893, , 





AUDI ALTERAM PARTEM-—-THE PRO- 
POSED NEW TRIBUNAL FOR THE DE- 
TERMINATION OF ELECTION CON- 
TESTS. 


HE Atsany Law Journat is entitled to great 
credit for promptly furnishing full reports of 
the proceedings at the recent annual meeting of the 
New York State Bar Association. A resolution was 
introduced to the effect that judges who had retired 
by reason of the statutory provision as to age, and 
who are still competent, both physically and men- 
tally, to perform duties, should each year receive 
certificates of fitness, and be constituted as a Court 
of Courts, to determine contested election cases. It 
seems that the purpose of this proposal was to pro- 
vide for the decision of contests for legislative seats, 
as well as other offices. We gather from THe AL- 
BANY LAw JourNAL (January 20, 1894), that Judge 
Herrick, of Albany, was the principal sponsor for 
this proposed amendment to the Constitution. It 
says: 

Judge Herrick said that such a court would be past the point 
where party allegiance would bias their decisions, and would 
have the unreserved confidence and trust of the people, which 
alone would prevent many contests and dishonesty in legisla- 
tive elections where it was felt that it was only a question as 
to which political party would control the legislative body. 
The idea was carried out to some extent and indorsed by mem- 
bers, one of whom said that an opinion as to the ineligibility 


of any candidate was generally only a guess as to whether his 
political faith were to control the legislative body.” 


With the utmost respect for the opinion both of 
the learned judge mentioned and our contemporary 
at Albany, we are unable to accede to this sugges- 
tion. We do not believe that ‘‘ such a court would 
be past the point where party allegiance would bias 
their decisions.” Our own experience is that 
most of the uncompromising Bourbons of both po- 
litical parties are elderly men. Every thoughtful 
man must be conscious of the tendency of party 
loyalty in his own case to dispose him to overlook 
or palliate offenses committed by his political con- 
freres, and to exaggerate the iniquity of the doings 
of the other side. We believe that, as a rule, party 
faith becomes more implicit and more dogged with 
advancing age, and that a board consisting exclu- 
sively of old men would be a most unpromising tri- 
bunal for the just determination of each political 
contest as it arose, according to abstract principles 
and the peculiar facts. 

Furthermore, we are opposed to taking away from 
the regular courts any of their existing authority 
and duties in the manner of contested elections. 
In the main, the action of the courts of this State in 
the famous election contests of 1891, was such as to 
strengthen, rather than diminish, public confidence 
in their capacity and fairness. Even in the Nichols 
case (129 N. Y. 395), in which, naturally, disagree- 
ments and dissents arose, we believe that approval 
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of the result reached by the majority of the Court 
of Appeals has grown more general with the calm- 
ing down of the excited feeling, and this without 
impugning the motives of the dissenting judges, 
who considered the main point at issue from a radi- 
cally different point of view from that of their 
brethren. In the main, also, the action of the lower 
courts, as well as that of the Court of Appeals, 
during this judicial ordeal commended itself to 
popular respect. As an illustration, there may be 
cited the course of a judge of the Supreme Court 
of the First Department, who, designated for visitorial 
judicial functions and placed in a somewhat trying 
position, displayed a clear-headed, tactful and con- 
scientious apprehension of judicial duty, which won 
the approval of all parties, and demonstrated that it 
is perfectly possible for a judge to deal with elec- 
tion cases precisely as he would with ordinary litiga- 
tions. 

We do not by any means claim that all judges 
have been or will hereafter be fair-minded and un- 
partisan, but we do think that, under present politi- 
cal conditions, the comparative results of allowing 
the regular courts to retain jurisdiction of election 
controversies will be much better than if special 
political tribunals were created. The questions 
arising in these cases are essentially judicial. They 
involve the interpretation of statutes and the weigh- 
ing of evidence. If brought before a judge in the 
regular performance of his duty he fee}s a very direct 
responsibility to public opinion. A grossly unfair 
decision will, by the forfeiture of public confidence, 
permanently impair his future judicial usefulness. 
We do not believe that any such sense of responsibility 
would be felt by members of a temporary board ap- 
pointed for a particular purpose. They would 
be much more apt to be biased by party loy- 
alty. 

Even in the case of contested legislative elections, 
we believe that the only feasible method of reform 
would be through the transfer of this judicial duty 
also to the regular courts of justice. But there is a 
very strong sentiment against such further addition 
to their functions entertained by many judicial offi-- 
cers, who recognize both the temptation to partisan- 
ship offered by political cases, and the danger of 
impairment of popular respect for the courts, 
through the impugnment of their motives by a par- 
tisan press, no matter how abstractly right their 
decisions may be. There is of course great, though 
in our own judgment, not controlling force in this 
objection. At all events, we do not believe that 
any real improvement would result from the transfer 
of contests for legislative seats from the houses 
themselves to an annual electoral commission of 
septuagenarians.--New York Law Journal. 





MARRIAGE FOR SIX MONTHS. 


N interesting yet extremely ridiculous question 
has found its way into the California courts. 
The problem to be solved in all seriousness by the 
courts is this: ‘Is a marriage on the European 
plan valid?” In other words, is a contract of mar- 
riage stipulated to expire at the end of six months 
or a year a valid document? If the document be 
valid, is the limitation good? Does the limitation 
invalidate the contract? Can the relations of the 
contracting parties be legally laid aside at the end 
of the prescribed time? Would a child born after 
the limit has expired, and were the contract not re- 
newed, be a legitimate child? It seems impossible 
that in this day such a question should be seriously 
raised, but as a matter of fact there has developed 
among the California lawyers some difference of 
opinion on the subject. 

Six months ago Edward M. Elkus and Lillie 
Mabney of San Francisco entered into a contract 
‘*to be married for a period of six months.” A 
few days ago they again repaired to a notary’s office 
and caused a second contract to be drawn up for 
another six months. The young couple maincained 
that they have the advice of good lawyers that the 
contract is good. The situation is such a novel one 
that several reputable lawyers have persuaded the 
young couple to permit the question to be submitted 
to a court of adjudication. Just how to get this 
before the court is the question. It can hardly be 
acéomplished by divorce proceedings, neither could 
it be accomplished by criminal process. Lawyers 
however declare that they will find a way of bring- 
ing the matter to judicial notice, in order that the 
ridiculous proposition may be settled at once. 

Some of the best lawyers in the State have taken 
an interest in the matter. Many prominent citizens 
declare that it is against public policy for such a 
question to be dignified by a doubt for any length 
of time. On the other hand, there are a few law- 
yers who consent to maintain the strict legality of 
the terms of the limited contract. 

What must undoubtedly be the law on the sub- 
ject was expounded by Henry S. Foster, one of the 
lawyers interested. Mr. Foster says: ‘‘In the first 
place, the law in this State is never to dissolve a 
marriage agreement when to do such would be 
against the public policy. Surely no one will con- 
tend that it would be good policy for the State to 
permit limited marriages. Once married always 
married is a good maxim. If the contracting par- 
ties have assumed marital relations they are man 
and wife, though the contract read ‘for a day.’ 
The only question is to my mind, did the parties 
assume, willingly and honestly, the positions of hus- 
band and wife toward each other? The limitation 
clause is simply null.”— Omaha World-Herald. 
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Rew Books aud Rew Editions. 


KEENER ON QuasI-ConrTRACTs. 

A Treatise on the Law of Quasi-Contracts, by William A. 
Keener, Kent Professor of Law and Dean of the Faculty of 
Law in Columbia College. New York: Baker, Voorhis & 
Company. 

In speaking of this learned treatise, it is not easy 
to exaggerate its value and importance to those for 
whom it is intended. It is no mere digest of au- 
thorities, no rehash of older and better treatises, 
brought down to date, like so many of the text- 
books which cumber the lawyer's shelves, but is a 
distinct contribution to the literature of the law. 
That the work is the fruit of extensive reading and 
wide research is very evident, but not less plain are 
the evidences of profound and original tiiought. 
The special value of the treatise consists mainly in 
this, that Prof. Keener has for the first time brought 
into the clear light of day and given permanent ex- 
pression to a fact which has from time immemorial 
been concealed within the triple folds of preposter- 
ous legal fiction. The courts of common law have 
for centuries, in the exercise of their ordinary juris- 
diction, been accustomed to deal directly with cer- 
tain obligations of a purely equitable character, and 
to enforce them according to their own rules and 
by their own processes. 

The legal fiction referred to is the calling of these 
equitable obligations ‘‘ contracts,’’ and the enforc- 
ing of them by the remedies appropriate to the en- 
forcement of contract obligations proper. The con- 
fusion resulting therefrom has been incaiculable. 
To call the obligation which the law imposes on 
the man to whom money has been paid by mistake 
to restore the same a contract, is to juggle with 
words. To call it an implied contract, is to make 
confusion worse confounded, because there are real 
implied contracts, which have no affinity or likeness 
to the obligation referred to. To call it a contract 
implied, not in fact, but in law, is to confess the 
futility of the legal fiction and yet cling to it. The 
distinctive merit of the book before us is that it 
wrests this equitable obligation from its common- 
law setting, and shows it to us as it is. The con- 
tract implied in law is as far from being a contract 
as it is from being a crime. 

Prof. Keener does not claim to be the original 
discoverer of this fact, but to him belongs the 
credit of having brought it out of obscurity, and of 
having put it so clearly before us that no one ‘will 
dare hereafter to be ignorant of it. Henceforth 
‘* Quasi-Contracts ” will be a distinct branch of le- 
gal learning; not a part of the law of contracts, but 
with a place to itself, between equity and the older 
common-law branches. ‘‘ Quasi-Contract ” is not a 
name to conjure with. It has neither beauty nor 
appropriateness to recommend it; only a certain 





utility and convenience, derived from its history. 
At any rate, it is the only available term for the 
class of obligations which it groups and, however 
awkwardly, describes. 

The unfortunate and misleading use of the term 
“contract” to designate the obligation imposed bylaw 
in these cases is clearly brought out in Prof. Keener’s 
first chapter, on the ‘‘ Nature and Scope of the Obli- 
gation.” The chapter on the ‘‘ Recovery of Money 
Paid Under Mistake” is a treatise in itself. The 
chapter on the ‘‘ Waiver of Tort” is an excellent 
example of sustained legal reasoning. But it is 
hard to choose where every thing is indispensable, 
and the reader must be referred to the book itself 
to satisfy his needs. A list of the chapter headings 
may however be appreciated. The first three chap- 
ters, which occupy nearly half the book, have been 
enumerated above. The rest of the volume is taken 
up with the discussion of the following topics: 
‘‘Rights of a Plaintiff in Default Under a Con- 
tract ;* ‘‘Obligation of a Defendant in Default Un- 
der a Contract ;” ‘* Recovery for Benefits Conferred 
at Request, but in the Absence of Contract;” ‘‘ Re- 
covery for Benefits Intentionally Conferred With- 
out Request ;” ‘‘ Recovery for Improvements Made 
upon the Land of Another Without Request;” 
“ Recovery of Money Paid to the Use of Defend- 
ant;” ‘‘ Recovery of Money Paid Under Compul- 
sion of Law;” ‘‘ Recovery of Money Paid to the 
Defendant Under Duress, Legal or Equitable.” 

It should be added that the book is learned with- 
out being tedious, positive without being either 
dogmatic or argumentative, and that it is full of 
reason and illustration, and yet keeps within four 
hundred and fifty pages of text. This last point 
will be appreciated by busy lawyers, to whom the 
book will commend itself even more by its practical 
dealing with the actual problems and difficulties of 
the subject. The work of the publisher has been 
as well done as that of the author. The volume is 
in every respect an admirable specimen of the 
book-maker’s art. 


Dune.ison’s New Pronouncine Mepicaut Dic- 
TIONARY,. 


A new edition of Dunglison’s Medical Dictionary 
is announced by Messrs. Lea Brothers & Co., of 
Philadelphia, as in press for early publication. It 
has been thoroughly revised and greatly enlarged, 
and will contain about forty-four thousand new 
medical words and phrases. Pronunciation has 
been introduced in the new edition by means of a 
simple phonetic spelling. This work has always 
been noted for the fulness of its definitions, ample 
explanation being its distinguishing characteristic 
In the new edition much encyclopedic information, 
difficult of access elsewhere, will be found conve- 
niently at hand. Especial attention has been de- 





voted to matters of practical value. 
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Rootes. 


66 _— first object of civilization is to place the 

general protection of the law, equally ad- 
ministered, in the room of that wild justice which 
every man cut and carved for himself according to 
the length of his sword and the strength of his 
arm.”—Sir Walter Scott. 


An English judge asked a lady who appeared as a 
witness: ‘‘ Your age?” ‘‘ Thirty,” was the prompt 
reply. His lordship, with a smile: ‘‘I think it will 
be difficult for you to prove that.” ‘Just as diffi- 


cult as it is for you to prove the contrary,” retorted - 


the lady, ‘‘as my certificate of birth was de- 
stroyed by fire in 1850.” Hilarity in court, which 


was immediately suppressed. 


Brougham, while practising at the bar, once tried 
the experiment of magnetizing an adverse witness 
giving evidence, and succeeded in a remarkable 
manner without speaking a word. Seating himself 
immediately before the witness, he fixed him with 
his eye till the poor man blushed, stammered, and 
finally collapsed in nervous confusion, probably leav- 
ing his most important evidence unsaid. 


The following response was made to an inquiry 
of a character witness in a suit in Wilkes county, 
N. C.: Q. ‘‘Do you know the general character of 
F——?” A. “Ido.” Q. ‘*Whatisit?” A. ‘ Well, 
passing and repassing, entertaining and being en- 
tertained, in a social point of view, it is good; but 
in matters of business, where he is financially in- 
terested, and especially in winding up dead men’s 
estates, his character is bad.” 


The valuable services rendered by Sir Charles 
Russell and Sir Richard Webster in connection with 
the Bering Sea Arbitration have been appropriately 
recognized by the Queen appointing them Knights 
Grand Cross of the Order of St. Michael and St. 
George. The whole profession will be glad that 
this distinction has been conferred upon two of its 
leading members, in whose honor it has a share. 


At a church meeting in one of the suburbs of Chi- 
cago, held for the purpose of taking measures for 
increasing the interest of members and draw- 
ing others into the fold, the inquiry was made 
whether a certain lawyer of the congregation whose 
financial affairs were somewhat involved had ‘‘ got 
religion.” To which another lawyer present re- 
sponded, ‘‘ No, I think not, unless it’s in his wife’s 
name.” 


Editors are evidently at a premium and difficult 
to be found in Madras, as we learn from the open- 
ing announcement of the publishers of the Indian 
Jurist that, their only editor being unwell, and for- 
bidden to live in India, the magazine will cease to 





exist after the year 1893. It was established in 1866 
as the Madras Jurist, and renamed in 1877 the In- 
dian Jurist. It seems a pity that, after twenty-seven 
years of life, it should be extinguished for want of an 
editor. But sic transit gloria mundi. 


A celebrated barrister with whom cross-examina- 
tion was a fine art once confidentially told an ad- 
verse witness in the box that he knew he possessed 
the key of the legal situation, that he held a most 
important secret. ‘‘And, mind you,” added he, 
with measured emphasis, ‘‘I am going to get it out 
of you.” And he did, for the witness was demor- 
alized in anticipation by the lawyer’s emphatic and 
cock-sure warning. 


It seems that woman has a very old precedent in 
the matter of acting as a judge. In the time of 
Henry VIII a certain Anne Berkeley, of Yate, 
Gloucestershire, appealed to the King to punish a 
party of rioters, who had broken into her park, 
killed the deer, and burned the hayricks. His 
majesty granted to her and others a special com- 
mission to try the offenders. Armed with this, she 
impanelled a jury, heard the charge, and, on a ver- 
dict of guilty, pronounced sentence. 


There is for sale in a Chicago’shop an ancient suit 
of court garments once worn by a member of the 
Irish Parliament, about the year 1774, one J. J. 
O'Reilly, of county Cavan, It is deep maroon 
broadcloth, embroidered with heavy solid gold bul- 
lion, with the figure of a harp surrounded by a 
wreath of shamrock and a vine of the same extend- 
ing around the skirt. The breeches are of deep 
yellow plush, and the three-cornered cocked hat is 
of black beaver, covered with gold lace. This suit 
was brought for sale by a namesake and direct de- 
scendant of the former owner, who is now a day la- 
borer. 


During the Russo-Turkish war, and while rela- 
tions were very strained between England and the 
Czar, amember was indiscreet enough to put a ques- 
tion to Disraeli, who was then prime minister, as to 
the policy of the government in the event of the 
Emperor of Russia doing a certain act. Members 
shuddered as Disraeli, with a most funereal face, 
slowly advanced to the table. The question, he de- 
clared in a slow, measured voice, was one of such 
perilous moment that the honorable member acted 
most unwisely in putting it on the paper; yet it was 
a question of such importance that the only course 
now open to the government was to accept the in- 
evitable, and boldly answer. ‘‘ If,” declared Disraeli, 
**the Emperor takes this step, all Ican say is—and 
I am speaking after a prolonged consultation with 
my colleagues — the government will then give the 
policy they are to pursue their very best considera- 
tion.” 
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Gurvent Lopics. 
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All letters relating to advertisements, subscriptions, or other 
business matters, should be addressed to THe ALBANY Law 
JOURNAL CoMPANY.} 


HE Springfield Republican says: “ No chief 
justice of the United States Supreme 
Court, beginning with John Marshall, the 
greatest of them all, had had any experience as 
a judge prior to his appointment to that court. 
Marshall was secretary of state when he was 
nominated; Taney was in Jackson’s cabinet as 
attorney-general and secretary of the treasury; 
Chase was Lincoln’s secretary of the treasury; 
Waite was an Ohio lawyer in practice, and 
Fuller was an Illinois lawyer, also in practice. 
This constitutes a somewhat remarkable‘ fact, 
and may as well be remembered when one is 
disposed to criticise a President for not raising 
minor judges of the State or Circuit Courts to 


vacancies on the highest of our judicial tri- 
bunals.” 


Most of these statements are correct, we be- 
lieve, but there were several chief justices be- 
fore Marshall. The first chief justice of the 
Supreme Court of the United States was John 
Jay, who was appointed in September, 1789, 
and he had been chief justice of the State of 
New York, from May, 1777, to August, 1779. 
In 1794, Chief Justice Jay resigned to become 
minister to England, and during the recess of 
the Senate in July, 1795, John Rutledge was 
appointed to succeed him as chief justice, and 
presided at the August term of the court, but 
was rejected by the Senate in December, 1795. 
Rutledge had been a judge of the Court of 
Chancery and chief justice of South Carolina, 
Next, William Cushing was appointed to succeed 
Rutledge and was confirmed by the Senate, but 
declined. Cushing had been chief justice of 
Massachusetts, and though he declined the chief 
justiceship of the United States Supreme Court, 
he served as an associate justice of that court 
from 1787 till 1810. In 1796, Oliver Ellsworth 
was appointed chief justice of the United States, 
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and held the office for three years — until he 
was appointed minister to Francein 1799. He 
had previously been one of the judges of the 
Supreme Court of Connecticut. All the chief 
justices nominated by President Washington 
had had previous judicial experience. 


The Review of Reviews has some interesting 
remarks on the contest over the nomination of 
Mr. Hornblower for a Supreme Court judge- 
ship. It says: “ There are the tried and well- 
known men serving on the Federal Circuit and 
District benches. They have given up all hope 
or prospect of lucrative practice at the bar, 
having entered for life upon the public service. 
It strikes one as a rather painful thing that the 
President should pass by all these men, eminently 
qualified as many of them are to sit on the Su- 
preme bench, and should name a personal friend 
of whom the country has never heard, who has 
accumulated means as a corporation lawyer, 
and who would now enjoy the almost matchless 
honor of a place on the United States Supreme 
bench. Then there are the distinguished jurists 
who sit on the Supreme benches of the forty- 
four States, and many men of marked fitness 
who hold other judicial positions. The salaries 
of judges are not large; and the men who serve 
us in that capacity deserve the most considerate 
treatments The Supreme bench is the very 
keystone of our political structure. It main- 
tains the delicate balance between State and 
Federal authority, and it must constantly de- 
cide questions of momentous consequence. 
When the Constitution gave to the President 
the initiative in naming the judges it was never 
thought for a moment that he would regard a 
vacant post on the Supreme bench as a personal 
perquisite. It is quite enough that Mr. Cleve- 
land has been disposed to take this purely per- 
sonal view of the cabinet places; but the line 
should be drawn at the Supreme bench.” It 
is to be regretted that the personal element re- 
mains in the contest over the nomination of 
Mr. Peckham, but both Mr. Hornblower and 
Mr. Peckham are retognized as eminent law- 
yers, and their ability and integrity are un- 
questioned. 


There is an interesting story connected with 
the proposition which Mr, Oates of Alabama 
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has carried through the judiciary committee of 
the House of Representatives to limit the ten- 
ure of Federal judges. Cassius G. Foster is 
one of the United States district judges for the 
district of Kansas. Under the Jaw his office 
has a life tenure. He isin ill health and physi- 
cally incapable of discharging his duties. He 
is only fifty-nine years old, and cannot be re- 
tired for eleven years. ‘The business of his 
court is badly in arrears, and as he declines to 
resign there is no alternative but to pass a bill 
placing him on the retired list, with full pay for 
the remainder of his life in order that a successor 
may be appointed. 

After the bill had been discussed and the 
committee had taken favorable action upon it, 
Mr. Oates laid before his associates a joint 
resolution proposing an amendment to the 
Constitution limiting the tenure of Federal 
judges to ten years. His action in presenting 
the bill was inspired by the case of Judge Foster 
and similar cases recalled to mind by Judge 
Foster's action. Speaking with a reporter after- 
ward, Mr. Oates said: ‘‘ It is well known that 
judges, in a good many cases, get broken down. 
One or two have lost their minds and become 
incapable of performing the duties pertaining 
to their offices and then the duties go unper- 
formed unless they are pensioned and retired. 
That makes a civil pension list which I don’t 
think is consistent with the spirit of eur govern- 
ment. While I like an independent judiciary, 
I don’t want it absolutely independent of every 
thing. I want the judiciary to have a long 
term, but to be in some wise responsible to the 
people. None of the States of the Union now 
maintain the old English idea that the judicial 
offices must be for life, or during good be- 
havior.” 


It is difficult to resist a feeling of hopeless- 
ness in reading the symposium on lynching in 


the South, presented in the /nudependent. The 
contributors are Southern people, writing from 
personal observation of the conditions which 
provoke lynching. They deplore the evil. 
They cite specific instanees of its enormity; but 
they suggest no near or practicable remedy. 
One of them, a Southern woman, thinks that it 
is better that an innocent man should be lynched 
now and then, than that women should be kept 
in dread. It would be difficult to justify such 





a view, yet that it should be freely expressed 
suggests a condition of affairs in sparsely settled 
regions of the South, where the negroes largely 
outnumber the whites, and women hardly dare 
to walk abroad, which is imperfectly appreciated 
in the North. 

‘There are two weak points in the argument 
of those who attempt to extenuate the Southern 
lynchings. One is the fact that all the machinery 
of the law is in the hands of the whites and 
nothing could be surer than the punishment of 
this class of criminals if left to the processes of 
law. The other is that lynching is almost as 
readily resorted to for other crimes, even, in 
some cases, for ordinary theft, as for the crime 
held in special abhorrence, provided only that 
the criminal is black. Nor are the mobs willing 
to let their victims go, even when their innocence 
is established. Witness the case of the negro 
Peterson at-Denmark, South Carolina, who was 
cleared of guilt by the testimony of the woman 
assaulted, but was hanged notwithstanding, 
simply because the mob insisted on some victim. 
One of the contributors to this symposium 
argues that the remedy for existing evils lies in 
a better religious education of the Southern 
negroes. Perhaps; yet it strikes us that some 
kind of moral reform is needed by the white 
savages who burn negroes at the stake on the 
flimsiest testimony, and gloat over their suffer- 
ings in a spirit which belies Caucasian civiliza- 
tion. 


The suit of a stockholder against the Norfolk 
and Baltimore Steamboat Co., a North Carolina 
corporation, for a dissolution and the appoint- 
ment of a receiver, has been upheld by the Su- 
preme Court of North Carolina because the 
company failed to maintain its principal office 
within the State as required by its articles of 
incorporation and withdrew all its agencies from 
the State. It is said that it is a tacit condition 
of a grant to a corporation that the grantees 
shall act up to the end or design for which they 
are incorporated; and hence, through neglect 
or abuse of its franchises, a corporation may 
forfeit its charter as for condition broken, or 
for breach of trust. The duties assigned by 
an act of incorporation are conditions annexed 
to the grant of the franchises conferred (Ang. 
& A. Corp., § 776), and duties implied are 
equally obligatory with duties expressed, and 
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their breach is visited by the same consequences. 
Attorney-General v. Petersburg & R. R. Co., 
6 Ired. 456; Field. Corp. 456, note. It has 
been held, without reference to any express 
provision of law or specific requirement of the 
charter, that it is the duty of a corporation to 
keep its principal place of business, its books 
and records, and its principal officers, within 
the State which incorporated it, to an extent 
necessary to the fullest jurisdiction and visitorial 
power of the State and its courts, and the 
efficient exercise thereof in all proper cases 
which concern said corporation. State v. Mil- 
waukee, L. S.& W. Ry. Co., 45 Wis. 579. In 
commenting upon this decision, Mr. Morawetz 
(Priv. Corp. 361) says: “ This doctrine is cor- 
rect only provided the Legislature has ex- 
pressed the policy of the State by some special 
enactment, or by a general system of legislation 
regarding incorporated companies. There is 
no such rule at common law. It is always im- 
plied in the grant of a charter of incorporation, 
where there is no indication to the contrary, 
that the company shall have its central office or 
place of management in the State under whose 


laws it was organized. This however is merely 
a rule applicable to the construction of charters 
in determining the intention of the corporators 
and of the State, and is not an arbitrary rule of 


” “ 


law.” The court found from its “general sys- 
tem of legislation” this duty was cast upon the 
company and the failure to do so was an abuse 
and misuser of its corporate powers. 

The company was incorporated for the trans- 
portation of produce and merchandise and all 
other kinds of freight and passengers to and 
from the various landings on the Roanoke river 
in North Carolina, to and from the cities of 
Norfolk in Virginia, and Baltimore in Mary- 
land, etc., and its principal place of business 
was located at Williamston, N. C. 


Cases are very rare where jurymen, having 
signed a verdict in the jury-room, have delib- 
erately repudiated the same on coming into 
court, but the Chicago Legal Adviser reports 
that such a case occurred lately in the United 
States District Court in that city, Judge Gross- 
cup presiding, on the third trial of the suit of 
H. H. Porter v. N. W. Car Company. After 
forty hours deliberation, all the jurors signed a 





verdict giving the plaintiff $130,618.88. When 
this verdict, returned under seal, had been 
opened and read in court the following morn- 
ing, the defendant asked that the jury be polled, 
“and that the jurors be instructed by the court 
that they are to answer truthfully what their 
convictions were and are now.” ‘The court so 
instructed them. When their names were 
called, two of the jurors Joseph Schenck, of 
Braidwood, and Samuel Aylwin, of Chicago, 
answered “this is not my verdict.” On motion 
of defendant’s attorney, the jury were sent to 
their room for further deliberation, and shortly 
returned reporting that they were not able to 
agree. The court, without comment, then dis- 
charged them. F 

The question has been raised by some law- 
yers whether the jury, having signed and sealed 
their verdict and afterward dispersed, the court 
might not properly have denied the request to 
poll the jury and ordered the verdict to be en- 
tered. We know of no decision in point. 


EVOLUTION OF THE JUDICIAL POWER, 
AND OBSERVATIONS TOUCHING THE 
JUDICIARY. 


By Hon. Augustus Schoonmaker, Third Judicial District. 


[* our day and under our system of government 

the judiciary is a co ordinate department, and 
not a mere arm of the governing power. Its func- 
tions have far transcended the original bounds of 
judicial authority under other forms of government, 
and it now asserts and exercises a potential jurisdic- 
tion over the acts of legislative bodies and executive 
officials of every grade. The function to decide 
controversies between persons, has gradually ex- 
panded into an authority, autocratic in its nature, 
over a variety of subjects, such as to regulate trusts, 
to enforce or restrain the performance of contracts, 
to compel or prohibit the performance of official 
acts by public officers, to interpret the meaning of 
statutes and of Constitutions, evolving by judicial 
fiat a latent meaning, or denying an apparent one, 
with absolute finality, and to overthrow the work 
of law makers as chaff is blown upon the waste 
heaps. 

One of the most remarkable instances of judicial 
power is the jurisdiction exercised over corpora- 
tions, and especially corporate rights and property. 
Courts go far beyond the strictly judicial jurisdic- 
tion of collecting and distributing their assets, and 
assume and exercise all the powers of the corpora- 
tion itself, and carry on business, contract liabilities, 
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and give a preference to such liabilities over prior 
obligations. A distinguished Federal judge in the 
course of a late judicial opinion becomes fervid in 
the contemplation of this development of judicial 
power, and uses the following superlative language: 

‘*The powers and processes of a court of equity 
are equal to any and every emergency. They are 
potent to protect the humblest individual from the 
oppression of the mightiest corporation; to protect 
every corporation from the destroying greed of the 
public; to stop State or nation from spoliating or 
destroying private rights; to grasp with strong hand 
every corporation and compel it to perform its con- 
tracts of every nature and do justice to every in- 
dividual.” 

And he cites with approbation the case of a judge 
on the bench of acertain court, who *‘ not only took 
possession of and managed great railroad corpora- 
tions by receivers; but built hundreds of miles of 
railroad and created millions of dollars of obligations 
against those roads.” 

Much of this extraordinary jurisdiction of the 
courts has been conferred by statute; no small por- 
tion of it is the product of the silent process of ac- 
cretion; and the rest of it has come as a direct and 
perhaps necessary consequence of the written Con- 
stitutions organizing republican forms of govern- 
ment. The theory that all power is primarily lodged 
in the mass of the people, that governments are only 
the machinery for giving effect to the will of the 
theoretical sovereign body, created a necessity for 
some agency to directly represent that body and 
exercise plenary authority over other governmental 
agencies so far as to restrict the exercise of their 
powers within their defined spheres, and to super- 
vise their acts and determine their validity when 
challenged in a proper manner by those whom they 
might affect. The agency in which this tremendous 
power was lodged was the judiciary. And so the 
judiciary has become by successive steps and ap- 
parently by general consent the paramount authority 
in a modern Commonwealth —a giant power prac- 
tically determining the limits of its own authority, 
and responsible to nobody. 

As the modern conception of a fundamental law 
in the form of a written Constitution higher and 
more sacred than statute law is mostly responsible 
for the great development of the judicial power into 
the autocrat of our systems of government, it is in- 
teresting to trace the evolution of the judiciary asa 
department of government through our various con- 
stitutional changes from its comparatively weak and 
dependent existence a little over a century ago to 
its present commanding supremacy. 

The first State Constitution adopted in 1777 con- 
tained very little concerning the judiciary, and left 
the subject mostly to statutory regulation, as was the 
case in England. It contained a provision that the 





chancellor, the judges of the Supreme Court and the 
first judge of the County Court in every county 
should hold their offices during good behavior or 
until they should reach the age of sixty years; that 
the chancellor and judges of the Supreme Court 
should not at the same time hold any other office 
except that of delegate to the General Congress upon 
special occasions; and that the first judge of the 
county should not at the same time hold any other 
office except that of senator or delegate to the 
General Congress. A Court for the Trial of Impeach- 
ments and the Correction of Errors in imitation of 
the English House of Lords, was created, consisting 
of the president of the Senate and the senators for 
the time being, and the chancellor and the judges 
of the Supreme Court; but the wise provision was 
incorporated that on an appeal from a decrce of the 
chancellor he should assign the reasons for his 
decree, but should have no vote, and upon a 
writ of error on a question of law on a judgment in 
the Supreme Court the judges should assign the 
reasons for their judgment but have no vote for 
affirmance or reversal. 

This is practically all there was in the first Con- 
stitution on the subject of the judiciary, except the 
provision for the appointment of judges. 

The amendments of 1801 contain nothing on the 
subject of the judiciary. 

The next Constitution was that of 1821, forty-four 
years after the first. The provision concerning the 
Court for the Trial of Impeachments and the Correc- 
tion of Errors was substantially the same as in the 
Constitution of 1777. 

It was again provided that the chancellor and 
justices of the Supreme Court should hold their 
offices during good behavior or until reaching sixty 
years of age. Under this harsh age limitation, 
James Kent, the great jurist and commentator, was 
retired from the bench in 1823, in the fulness of his 
vigor and usefulness, when he had twenty-four years 
of active life still before him. 

It was also provided that the Supreme Court 
should consist of a chief justice and two justices, 
any of whom might hold the court, and provision 
was made for dividing the State into not less than 
four nor more than eight circuits, for each of which 
a circuit judge should be appointed, of the same 
tenure as the justices of the Supreme Court, who 
should passess the powers of a Supreme Court jus- 
tice at chambers and in the trial of issues in civil 
and eriminal actions. And the Legislature was em- 
powered to vest equity powers in the circuit judges, 
or in the County Court, or in such subordinate courts 
as the Legislature might create, subject to the ap- 
pellate jurisdiction of the chancellor. The chan- 
cellor, Supreme Court justices and circuit judges 
were prohibited from holding any other office or 
public trust. 
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After an interval of twenty-five years the Con- 
stitutional Convention of 1846 was held, and among 
many other important results of the work of that 
body the judicial system was completely revolu- 
tionized, to be quickly followed by a similar re- 
volution in the practice and procedure of the courts. 
The changes were radical and sweeping, and entire 
theories were boldly embodied in the organic law. 
The system of appointment of judges, first by the 
council of appointment until 1821, and then by the 
governor and Senate, was changed to election by 
the people; the tenure was changed from good be- 
havior, with the sixty year limit, to a term of eight 
years; a new Court of Appeals was created to take 
the place of the old Court for the Correction of 
Errors, to be composed of eight judges, four to be 
elected by the State at large directly to that court, 
and four to be sclected annually from the Supreme 
Court justices elected in districts, so that at least 
half of the court was changed every year; the Court 
of Chancery was abolished and general jurisdiction 
in law and equity conferred on the Supreme Court; 
the number of Supreme Court justices was increased 
to thirty-two, the State being divided into eight 
judicial districts with four justices for each district. 
General Terms of the Supreme Court were provided 
for in every district to be composed of any three or 
more of the district justices, and the provision of 
the two earlier Constitutions prohibiting judges from 
sitting in review of their own decisions having been 
omitted, the spectacle so repugnant to one’s idea of 
propriety was not unfrequently witnessed of a judge 
who had tried a cause at circuit sitting in the same 
cause on appeal at the General Term, and again in 
the Court of Appeals. 

One of the results of the changes made was that 
every Supreme Court justice became a chancellor, 
and any uniform or consistent system of equity 
practice was thereafter impossible, and many abuses, 
especially in the domain of provisional remedies, 
naturally grew out of this situation. But upon the 
whole, the combined jurisdiction of law and equity 
in the same court was a great gain to the public. 

The Court for the Trial of Impeachments remained 
substantially the same, the Court of Appeals judges 
being substituted as members of that tribunal in- 
stead of the chancellor and Supreme Court judges. 

A ridiculous provision was inserted prohibiting 
any increase or diminution in the compensation of 
judges during their terms, so that it afterward 
happened that in consequence of increased com- 
pensation allowed to subsequently elected judges, 
members of the same court and performing the same 
duties would receive widely ditferent salaries. 


Twenty-three years afterward, in 1869, a new 
judiciary article to the Constitution was adopted as 


the sole result of the long and ambitious labors of 
the convention of 1868 and 1869. A reaction had 
then become strong against the theoretical experi- 
ments of 1846, and important changes in the char- 
acter of the courts and tenure of the judges were 
again made. A Court of Appeals, consisting of 
seven judges to be elected by the people of the 
whole State, was created, and aterm of fourteen 
years established for all Court of Appeals judges 
and Supreme Court justices, and all elections to 
these courts to be for full terms. The age limit of 
disqualification was extended to seventy years, or 
the termination of the calendar year following the 
arrival at that age, a change at once just to the 
judicial officer and advantageous to the public. In- 
stead of a General Term for every judicial district, 
four judicial departments were provided for, in each 
of which a General Term should be held, thus re- 
ducing one-half the General Terms and to that ex- 
tent improving the system. In 1883 the depart- 
ments were increased to five. 


The limitation upon the increase of judicial salaries 
was removed, and the original prohibition upon 
judges sitting in review of their own decisions was 
wisely restored. Other and minor provisions do 
not call for special notice. The subsequent occa- 
sional amendments to the Judiciary Article involved 
no principle of importance excepting the increase 
of departments, they relate to only two subjects; 
(1) Temporary expedients for preventing the over- 
crowding of the Court of Appeals with work, and the 
consequent delay in reaching final determination of 
causes; (2) An increase in the number of justices 
of the Supreme Court. The expedients for the 
relief of the Court of Appeals have consisted of 
commissions and second divisions to receive the 
overflow of cases and work them off. The provision 
for the creation of a second division or assistant 
Court of Appeals is in form of a permanent character 
and the auxiliary court may be called into existence 
whenever and as often as the accumulation of busi- 
ness shall make it necessary. 

The increase of justices of the Supreme Court has 
been almost startling. They now number forty-six. 
Besides these there are sixty county judges, thirteen 
special county judges, thirty-one or more surrogates, 
nine special surrogates, and a considerable army of 
judges, justices, recorders, etc., in the various local 
courts of the cities of the State. Altogether the 
ship of State would seem to be over-freighted with 
a judicial-cargo, and it is possible if the force were 
less in number, the quantity and quality of the work 
done might be better. In one of the judicial dis- 
tricts of the State where there are five justices, the 
circuit work is mostly done by two justices. 

The Federal Constitution framed in 1788, eleven 





years after the first Constitution of New York, had 
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an important influence in fixing the status of the 
judiciary in our systems of government. By that 
instrument the judiciary was made a distinct de- 
partment of government and given expressed powers, 
and possibilities of powers, to make it in many re- 
spects the dominant authority in the system that 
was cfeated. It is to be said however to the credit 
of the Federal judiciary, that it has apparently been 
more reluctant to invade the province of legislative 
and executive authority than the courts of many of 
the States. Conservative action of the Federal 
courts in taking cognizance of political and govern- 
mental questions is illustrated by the cases of 
Luther v. Borden, 7 How. 1; Georgia v. Stanton, 6 
Wall. 50. 

In some other respects the action of the Federal 
courts under the somewhat strained theory of the 
independence of the judiciary has probably disap- 
pointed the expectation of the framers of the Con- 
stitution. In making the judiciary a co-ordinate 
department of government, it logically became a 
co-operating branch, the three constituting together 
a complete government, each one auxiliary to the 
other, but those courts have repeatedly denied their 
aid to the other branches of the government in the 
execution of their powers. Re Pacific Ry. Com., 
82 Fed. Rep. 251; Re Inst. Com. Com. v. Brimson, 
53 id. 476. 

The extraordinary evolution of the judiciary to 
which reference has been made, is due primarily to 
the written Constitutions, State and Federal, and 
the potentiality as a department of government 
impliedly at least given to it in those Constitutions; 
and secondly, to the vast number of limitations 
placed upon the legislative and executive depart- 
ments by those instruments, thus creating a wide 
field of judicial questions relating to legislative and 
executive powers. 

It is only a few years ago that a Supreme Court 
justice listened to argument upon the question of 
his right to issue a mandamus against the governor 
of this State, in a matter where executive dignity 
and discretion were involved, and finally refrained 
rather on the ground of expediency than from a 
conviction of a want of power. 

Upon the assumption that the judiciary is a de- 
partment of popular government and directly repre- 
sents the sovereignty residing in the people at large 
as a regulating and correcting authority upon the 
action of the other departments, the election of 
judges by the people, and a limited tenure of office, 
are the logical sequences of the system. Theoreti- 
cally the sovereign authority in a State or country 
should select the occupants of the judicial bench. 
Any other mode of filling the bench is a delegation 
of this sovereign power to other agents, and at vari- 





ance with the harmony and consistency of the 
governmental plan. 

But whether elections and limited terms are better 
for the judiciary itself and the independence and 
usefulness of judges is quite another question. Un- 
certainty of tenure and dependence on popular 
favor for re-election are always elements of weak- 
ness and impaired usefulness ina public officer. As 
human nature is constituted, the best guarantee for 
the independence and usefulness of a public officer 
is where tenure is secure and beyond the reach of 
fluctuating public opinion. If all governors were 
men of superior wisdom, patriotism and independ- 
ence, the appointment of judges with long, if not 
life tenure, would be an ideal method; but all 
governors not being of that description, mistakes are 
as likely to happen by appointment as by election. 

The question that now arises in view of the ap- 
proaching Constitutional Convention, viz.: what 
changes are necessary or desirable in the judicial 
system of the State, is one likely to receive various 
answers. But the best possible answer is this: the 
very least change consistent with the prompt and 
proper dispatch of the business of the courts. The 
public interest, which should be the controlling con- 
sideration, goes no further. From the public stand- 
point the usual criticisms apply to three things —- 
delays, expense, and uncertainty of results. None 
of these are within the necessary sphere of constitu- 
tional regulation, but are more or less subjects of 
legislative correction. Delays arise from two causes, 
the overcrowded condition of the courts, and lack 
of vigor on the part of attorneys. Delays at circuit 
are due almost wholly to the latter cause. 

Expense of litigation might well be reduced by leg- 
islation, and reduction would be better for every one. 

Uncertainty of results is inevitable from multi- 
plicity of courts and the infirmities of human nature, 
and while the evil might be mitigated, it cannot be 
wholly corrected so long as lawyers and judges are 
fallible beings. 

There would seem to be nothing of value to be 
gained by any material constitutional changes in 
respect to the judiciary, except in one or two of its 
features. Theoretical experiments, as was shown 
by the Constitution of 1846, are altogether too 
hazardous. The school of experience is the best 
monitor for the future. 

The election of judges, the tenure of their offices, 
the age limit of service, the prohibition against sit- 
ting in review of their own decisions, their ineligi- 
bility to any other office, the blended law and equity 
jurisdiction are all the well-considered outcome of 
varied experience, and no change in these respects 
would be likely to be for the better. The compensa- 


tion of judges in the main seems excessive and 
might with propriety be materially reduced. 
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The provision for the relief of the Court of Ap- 
peals by calling into existence when necessary a 
second division has the merit of flexibility, and is 
perhaps as good as any other plan likely to be de- 
vised. The restriction of selection for that division 
to acting justices of the Supreme Court is narrow in 
its plan, and weakens for a time the working force 
of the Supreme Court. The governor and Senate 
might well be trusted to constitute such a temporary 
court from the body of the legal profession. The 
fact that selections from the Supreme Court bench 
assures the choice of men who have had at least 
some judicial experience is the only argument of 
the slightest weight in favor of that mode, and that 
is neutralized by allowing access to a broader field 
from which the highest attainmenis in legal science 
and the largest ability may be chosen. When it is 
remembered that according to a very high authority, 
the late Judge Comstock, no man is fit to sit in the 
highest court, and that the choice must be made 
from those least unfit, the reason for enlarging in- 
stead of narrowing the field of selection becomes 
obvious. 

Apart from the Constitution of the auxiliary tri- 
bunal there would seem to be no change for the 
better to be made in the Court of Appeals, except 
perhaps an addition of a couple of members. The 
points in favor of that court as now constituted are 
its stability, the experience of its members, and. in 
the limited sense in which all human tribunals must 
be regarded, their character and fitness. In these 
respects they are undoubtedly as good as the social 
and political conditions of the times render possible. 
The stability of the court is of the greatest import- 
It is the best assurance of consistency and 
harmony in its action and judgments. The notion 
that frequent accessions of fresh members, or new 
blood as it is often called, is valuable in such a tri- 
bunal, is a grievous error. Such accessions, as a 
rule, have to be educated for their work at the pub- 
lic expense, and in the meantime the public has to 
be content with inferior quality of work. The ac- 
cession of new members is quite frequent enough 
from expiration of term, age, disqualification, death, 
and possible resignation. 

Evidently the weak spot in our judicial system is 
the General Term, the intermediate stage on the 
appeal pilgrimage. This is shown convincingly by 
the number of appeals from General Term judg- 
ments, and the large percentage of reversals. It is 
an undoubted fact that every one appeals from the 
General Term who can do so. This is circumstan- 
tial evidence of the unsatisfactory character of its 
judgments, or of a disposition on the part of the 
public to look upon judicial determinations as a 
species of lotteries, and a desire to take every 
chance. 


ance, 





The reason why the General Term is a substantial 
failure in our present system ought to be an ascer- 
tainable fact. In one or two departments, perhaps, 
too much haste in argument and decision might ac- 
count for it. In a very important case that has re- 
cently come to my knowledge, neither the counsel 
nor the court touched the controlling question in 
the case, and the decision consequently went wrong. 
This doubtless is no uncommon occurrence. In 
other instances perhaps sheer want of attention and 
indifference on the part of the court may exist. But 
there must be broader reasons than these, and .they 
would seem to be obvious. The first of these is that 
there are many General Terms, and that causes 
diversity of decision. The change made in 1869 re- 
duced the number one-half, but a reduction of one- 
half more should be made. Another reason is the 
absence of stability in the General Terms arising 
from the frequent changes in the personnel of those 
courts, and this results in lack of proper considera- 
tion of causes and consequent want of consistency 
and uniformity of decisions. The General Term, to 
be a useful court, should be composed of judges 
sitting in that court and nowhere else, and not made 
up of men who itinerate at circuits and Special 
Terms, and at intervals make a transient visit to the 
General Term. Consciousness of a want of finality 


is perhaps another reason for unsatisfactory General 


Term work. No satisfactory plan of restricting ap- 
peals to the Court of Appeals has yet been proposed 
and the question is a most difficult one. Perhaps 
if in addition to the present power of the court to 
impose a penalty upon an unsuccessful appellant, a 
further penalty were provided for to be paid into 
the State treasury for taking an appeal which the 
Court of Appeals should adjudge to be frivolous and 
without probable cause, and to be deposited as a 
condition of appeal, would act as a restraint. It is 
evident that the true way to diminish appeals from 
General Terms is to strengthen confidence in their 
decisions, and that must be done by diminishing 
the number of courts, and increasing the number of 
judges who sit in them, and separating the judges 
from other judicial work. 

A subject which may well engage the attention 
of the Constitutional Convention in respect to the 
judiciary is the tendency on the part of the judicial 
tribunals to which reference has already been made 
to enlarge their jurisdiction, and their assumption 
of authority over the other and equally sovereign 
departments of government. Some check to this 
tendency has evidently become important. A judi- 
cial despotism is no better than any other despotism. 
It isin fact worse, for there is no redress for its 
mistakes. It was not the design of the fathers that 
any one department should acquire supremacy over 
the others, but that each should be independent in 
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its own sphere, and all co-operate to form a com- 
plete government. The first chief justice, John Jay, 
in his memorable charge to the first grand jury under 
the State Constitution which he had helped frame, 
delivered by him on the 9th of September, 1777, said: 

‘**Such care has been taken in the disposition of 
the legislative, executive and judicial powers of 
government as to promise permanence to the Con- 
stitution, and give energy and impartiality to the 
distribution of justice.” 

And George Clinton, the first State governor, in 
his first message to the first Legislature under the 
same Constitution. on the 10th of September, 1777, 
used the following language on this subject: 

**The late Convention having, in their plan of 
government, manifested the most scrupulous atten- 
tion to the freedom and happiness of the people, 
and by marking the line between the executive, 
legislative, and judicial powers, wisely provided for 
the security of each; it becomes our duty to second 
their endeavors; and as our conduct will in some 
measure be a rule for those who are hereafter in- 
trusted with the administration of government, let 
us remain within the several departments in which 
the Constitution has placed us, and thereby preserve 
the same inviolate, and repay the trust reposed in 
us by our constituents, when they made us the 
guardians of their rights.” 

These were the views universally entertained by 
the fathers. Until that time the judiciary had been 
the weakest of the powers of government. Their 
conception was that they had established a system 
of government in which the law-making, the law- 
executing, and the law-applying and enforcing 
powers should be of co-equal dignity and authority, 
and in their action be distinct and independent, and 
in which no one should acquire undue ascendency. 
The experience of a century has produced changes 
that have disturbed this equilibrium. It will be 
one of the questions for the convention about to as- 
semble to consider whether some limitations are not 
required for the judicial as well as for the other 
powers of government. 

That profound jurist and student of the science 
of government, Judge Cooley, in a late weighty 
paper by him, after referring to the provisions of 
the Constitution of Michigan, dividing the powers 
of government into three departments, and ordaining 
that no person belonging to one department shall 
exercise the powers properly belonging to anotber, 
except in cases expressly provided in the Constitu- 
tion, proceeds: 

‘*T say that this isa fundamental principle of rep- 
resentative government because without it there 
can be no such thing as free government, and no 
people has a free government where it is within the 
power of one department to subject either of the 
others to its control,” 





THE JUDICIARY ARTICLE OF THE NEW 
CONSTITUTION. 


A paper read before the New York State Bar by Walter S. 
Logan, First Judicial District. 


HE existing Constitution of the State of New 
York was adopted, substantially in its present 
form, in 1846. The Convention which is to meet in 
1894 will be likely to do its work so that the Con- 
stitution they formulate can be submitted to the 
people in 1895, and become operative in 1896. 

The present Constitution will therefore have existed 
for a period of almost, if not quite,exactly fifty years. 
These fifty years have been of the utmost moment 
and importance. The changes introduced during 
that time into our life, our domestic institutions 
and customs, and into the very nature of our civili- 
zation have been more revolutionary than any 
changes which have occurred in any former period 
of the world’s history, of twice its length. We can- 
not say that during that fifty years railroads were 
invented, for they were known and in use in this 
country before; but so far as its influence upon 
practical life is concerned, the railroad has almost 
entirely won its way and demonstrated its useful- 
ness during that fifty years. Steamships had been 
invented, and a few had crossed the ocean, before 
1846, but as a practical reality the steamship is the 
creature of the half-century we are now considering. 
The telegraph had also been actually invented pre- 
viously, but it is entirely during this period that it 
has come into general use; while as to the tele- 
phone, it is the invention of only very recent years. 
The modern factory system has been developed dur- 
ing this half-century from its newest and crudest 
beginnings into the wonderful agent for supplying 
the wants of human life that it now is. And the 
improvements in the loom, and in fact in all machin- 
ery, have been so great that the product of labor 
has been more than doubled, and the cost of pro- 
duction cheapened proportionately. The newspa- 
per, the magazine, and books of all kinds have been 
multiplied and cheapened during this period, so 
that the instruments of knowledge have become 
practically free, even in the humblest homes. The 
result of all this has been that localities have been 
practically abolished and distance annihilated from 
consideration; people have gravitated from the 
country to the cities; the world has graduated from 
a system of small, independent towns into one vast, 
single community; knowledge has been diffused 
everywhere; education is almost universal; and all 
men are neighbors; Buffalo and New York are 
practically nearer together now than were Peekskill 
and Yonkers before the Hudson River railroad was 
built; there are few lawyers in the State of New 
York that cannot eat their dinner at home and ar- 
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gue a case in the Court of Appeals in Albany the 
next morning; and the comforts which used to be 
the luxury of the few have now become a part of 
the everyday life of the many. 

Our new Constitution-makers must take into con- 
sideration these momentous changes that have come 
over human life since the old Constitution was 
adopted. It is adifferent world that we live in, 
and it speaks volumes of tribute to the breadth of 
thought and far-seeing vision of the Constitution- 
makers of 1846, that their work has lasted so long 
and through such crucial changes in the structure 
of society, and that it does, even now, so well. If 
the makers of the Constitution of 1896 can be as 
successful as their predecessors, they will have oc- 
casion to be very proud of what they have done. 

The Judiciary Article is the most important part 
of the Constitution. The organization of our courts 
and the establishment of our judicial polity is what 
comes nearest to the everyday life of the people, 
and on which most depends their progress and 
their happiness. We shall have a Legislature and 
a governor, and the various administrative depart- 
ments of the State and municipal government, any 
way, and as they perform their functions better or 
worse, the State will profit more or less. But these 


matters, however important, are by no means so 
vital to the welfare of the people as the organiza- 


tion of that department of the government which is 
to administer justice to and between its people. 
The degree of perfection in the methods of the ad- 
ministration of justice is the supreme test of a na- 
tion’s civilization. 

However interesting it might be, if I had the 
time, to discuss the Court of Impeachment, which 
may perhaps be called the highest court on the list, 
and the Justice or inferior courts, which are natu- 
rally put at the other end of the line, the limits of 
my time here to-day will not permit it, and I propose 
to confine myself to the organization of those courts 
which come between these two— the courts of 
original appellate jurisdiction in all ordinary civil 
and criminal matters, except where the amount in- 
volved or the degree of the defense is comparatively 
trifling. 


Rules which should Guide the Deliberations of the Con- 
vention in the Organization of the Judicial Machin- 
ery of the State. 

1. The suitor should not have a choice of courts 
or of jurisdictions. If such choice is an advantage 
to the plaintiff it is a disadvantage to the de- 
fendant. If it does either party any good it 
it is unfair to the other. There should be only one 
tribunal and one jurisdiction in which the judicial 
machinery in any given case may be set in motion. 

2. The organization should be as simple as possi- 
ble. Where one court can be made to do the work 





it is a mistake to have more than one, Divide the 
jurisdiction between different courts the best you 
will, there is pretty sureto be a conflict somewhere 
which will impair the usefulness of both courts; 
besides, there is no way in which you can make the 
division which will be at all times fair and even. 
You will be likely to give one court too much to do 
and another too little; to have one judge dissatis- 
fied because he is idle and another complaining be- 
cause he is too much worked. If you succeeded in 
making a division which was ideal at one time, it 
would be faulty at another, as one kind of business 
should grow and another dwindle. Organize a law- 
yer’s office as best you will, and it takes longer and 
costs more to do a given amount of business in two 
courts than one. Treat suitors ever so fairly, and 
they get less advantage and more unsatisfactory 
justice in two courts than in one, while it costs them 
more. 

3. There should be but one appeal. There is no 
logic in our double appellate system. There is no 
need or occasion for it. Its only effect is to increase 
the cost of litigation, aggravate delays, and dimin- 
ish the responsibility of both the bench and the bar. 
Let our General Term judges be as conscientious as 
they will, they cannot but remember that there is a 
Court of Appeals above them, and that if they 
make a mistake it isn’t of so much importance, for 
there is another chance to correct it. Let lawyers be 
ever so zealous—and they too realize that if they are 
negligent in preparing their cases in one court, they 
may make up for it in superior diligence in the next 
one above; and let clients be ever so honest and 
high-minded, they will sometimes be impressed 
with the idea that in this multitude of chances the 
wrong may somewhere be made to appear to be the 
right, and cases are brought or defended which 
otherwise would never see the court-room. Our 
double system of appeals, and the inevitable delays 
and uncertainties incident to it, has, in my judg- 
ment, done more toward discrediting the adminis- 
tration of justice in this State than any other one 
thing. 

4, The judicial machinery should be ample to dis- 
pose of the business which comes before the origi- 
nal and appellate courts without delay. Justice is 
twice done when it is promptly done, and celerity 
may be more important than wisdom. Soslow and 
cumbrous has been our judicial machinery in some 
parts of this State that justice may be fairly said to 
have been travelling with leaden heel rather than, 
as it should, on the wings of the wind. 

5. There should be as much permanence as possi- 
ble in the judicial position, The legislator should 
have a short term, and be made to feel his direct 
dependence upon the will of the people, whose ser- 
vant and mouth-piece he is. The judge should have 
a long term, and be occupied entirely with his ju- 
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dicial functions, so that he may have such an inde- 
pendence of popular clamor or personal interests 
that he can hold the scale of justice aloft above the 
reach of the madding crowd, and be responsible 
only to his conscience and his God. 


Only One Court of Original Jurisdiction. 

I propose leaving out of view the Court for the 
Trial of Impeachments, and the inferior or Justice 
Court, that there shall be in the State of New York 
but one court of original jurisdiction; that is, 
that all original civil and criminal jurisdiction 
shall be vested in our Supreme Court. Forthe ex- 
istence of such courts as the Court of Common 
Pleas, the Superior Court, and the Court of General 
Sessions, and the City Court of New York city, the 
City Court of Brooklyn, and the Superior Court of 
Buffalo, there is no excuse or justification whatever 
except that the judges of the Supreme Court in 
those places have not been able to handle all the 
litigation. Increase the number of the judges, and 
you do away with the necessity of all these other 
courts. The same thing may be said as to the 
County Courts and the Courts of General Sessions 
in the other counties. In the days when the pres- 
ent Constitution was being discussed, before the 
time of railroads and quick means of communica- 
tion, there were, very likely, good reasons for the 
existence of a local County Court in each county, 
that suitors might find the machinery for the ad- 
ministration of ordinary justice near at home and 
close at hand. But to-day, when almost every resi- 
dent of Staten Island can reach either the New 
York or Brooklyn court-house easier and quicker 
and cheaper than he can the court-house in his own 
county; when most lawyers and suitors in Suffolk 
county reach their county-seat by way of Brooklyn, 
and, for convenience, stipulate to try their cases 
there; and when half the people of the interior 
counties of the State can get to New York, Albany, 
Syracuse, Rochester or Buffalo more conveniently 
than to their own county-seats, there seems to be no 
reason for the continuance of local County Courts 
or the General Sessions. What is true of the County 
Courts and the General Sessions is likewise true of 
the Surrogates’ Courts. There is no reason why let- 
ters of administration cannot be granted, wills 
proved, executors and administrators account, and 
all the present business of the Surrogates’ Courts be 
done in the Supreme Court, in the same way as 
other judicial business is transacted, if you will only 
give the Supreme Court force enough to do the 
work, Any judge who is competent to try a rail- 
road damage suit or a murder case can pass upon an 
ordinary will contest. The same court that can 
take an accounting of a trust estate can pass upon 
an administrator's account, The judicial machinery 
and the judicial ability required is the same in one 





case as in the other. No man ever made a bad Su- 
preme Court judge who was a good surrogate, and 
when there has been a transfer from one court to 
the other the same qualities which insured success 
in the first court have been sure to win it in the sec- 
ond. 

If a term of fourteen years is necessary for the 
stability and independence of the position of a Su- 
preme Court judge, who is to perform a portion of 
the judicial functions of the State, and if he should 
be required to give up entirely his practice and other 
business so as to be free from outside cares and in- 
terests, and if he should have a salary which justi- 
fied all this sacrifice and devotion, there is no rea- 
son why the other and quite as important a portion 
of the judicial responsibility now performed by the 
surrogates should be intrusted to a judicial officer, 
elected for a comparatively short term, receiving a 
small salary, and practising in all other courts ex- 
cept his own, by the side of the lawyers who appear 
before him there. 

There was a time—and our present Constitution 
was adopted in view of it—when the local judges 
had practically many administrative functions, and 
were expected to give counsel in the interest of es- 
tates, and personally to watch over the welfare of 
infants and others under disability, or supposed spe- 
cially to require their care. That time is past. In 
the orderly administration of justice now judges are 
confined to judicial duties, and pass only upon dis- 
puted questions submitted tothem. Extra-judicial 
advice or counsel must be obtained from one’s own 
lawyer, and administrative duties are devolved en- 
tirely upon administrative officers. Whatever rea- 
sons there may have once been for the existence of 
county judges and surrogates, as separate and dis- 
tinct judicial officers, there seems to be none now. 

A Supreme Court having this universal jurisdic- 
tion, with say seventy-five judges, would, I am sure, 
be well equipped to try every case which would 
come before it, fairly and impartially, and to do all 
its business promptly and expeditiously. Every man 
would have his case, whatever its nature, tried in 
the same court. There would not be one quality of 
justice for estates and another for corporations— 
one grade of judicial ability for the poor and an- 
other for the rich; but all cases and all men would 
fare alike, and we should surely have a much more 
orderly and consistent administration of justice. 

The transition from the present system to the pro- 
posed new system need not be difficult. The time 
when this part of the Constitution should take effect 
can be postponed until the term of most of the sur- 
rogates, county judges and judges of the City Court 
of New York shall have expired, and the justices of 
the Superior City Courts and the judges who hold 
General Sessions in New York city can be allowed 
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to serve out the terms for which they have been 
elected, as judges of the Supreme Court, after their 
own courts are abolished. 


A Single Appellate Court. 

I would give the Supreme Court no appellate ju- 
risdiction whatever, except on appeals from justices 
of the peace or inferior courts; and as to these, the 
Supreme Court should entertain the last and only 
uppeal. All original cases arising in the Supreme 
Court I would have reviewed by a single Court of 
Appeals. I propose a Court of Appeals of fifteen 
judges, empowered to sit in three separate parts, or 
all together, as they may by rule or order provide. 
Ordinary cases would be heard before an appellate 
court of five judges, but on questions of special im- 
portance, or where there was a difference of opinion 
in the court, they would naturally be heard, either 
at first or finally, before the whole fifteen. This 
court, or some of its parts, might sit at times in 
New York and Buffalo or Rochester, as well as Al- 
bany, and possibly in some of the other cities of the 
State. A Court of Appeals sitting in three parts, 
as proposed, could easily dispose of all the appellate 
business which would come before it. 

The result of this judicial organization would be: 

(1) A great saving of expense to the people of the 
State. Seventy-five judges sitting in one court of 
original jurisdiction, with fifteen more in a single 
appellate court, all employed all their time, could 
do the work of double their number sitting in dif- 
ferent courts, hearing double appeals, and over- 
worked at some times and idle at others. 

(2) It would be likely to give us, on the average, 
a higher class of judges. The -best legal talent is 
almost always ready to accept a position on the Su- 
preme Court bench or in the Courtof Appeals, with 
the very long term of office, great responsibility and 
high honor which attaches to these positions; while 
it is generally quite difficult to get able men to sit 
on the benches of the inferior courts. 

(3) It would be a great saving of labor to coun- 
sel, A by no means inconsiderable portion of a law- 
yer’s time is now spent in considering in what court 
he must bring a suit, and in what court he had best 
bring it, if more than one is open to him, and it is 
not such an infrequent matter that a mistake is 
made in this regard. Another considerable portion 
of a lawyer's time is spent in going from one court 
to another, or bringing the proceedings of one court 
into another, and there is frequent conflict and 
much work done twice over. Instead of spending 
all our energies, as we might, travelling in one di- 
rection toward the goal, we waste a great deal of 
time in pursuing parallel lines and duplicating our 
efforts. 

(4) It would save a great expense to suitors, for 





it is they who have to pay for the labor and mistakes 
of the lawyers, and it would remove from the ad- 
ministration of justice a considerable share of the 
uncertainties which now appertain to it. 

(5) It would make the machinery of our courts 
much more orderly, logical, consistent and effect- 
ive. 

The new Constitutional Convention, which is to 
meet so soon, has a splendid opportunity now to lay 
the basis of the judicial polity of this State on so 
broad and enduring a foundation that many genera- 
tions to come will profit by their labors and honor 
their far-seeing statesmanship and fidelity to duty. 


By Hon. Witu1am H. Ropertson, Seconp JupI- 
craL D1stTRICcT. 

At the last annual meeting of* the association a 
very able and exhaustive paper on this article was 
read by Judge Danforth, in which the whole sub- 
ject was presented with great clearness and force. 
To avoid travelling over the same grounds as far as 
possible, this paper will be confined to a few im- 
provements that have already been made in the ju- 
dicial system of the State and some other improve- 
ments that should be effected through the labors of 
the coming Constitutional Convention. It will be 
brief, and brevity will be its chief, and perhaps its 
sole, merit. , 


The constitutional provisions establishing the 
Court for the Trial of Impeachments require little 
or no modification. 


The Constitution of 1846 abolished the Court for 
the Correction of Errors and created a Court of Ap- 
peals. 

The former was composed of the president of the 
Senate, the senators, the chancellor and the justices 
of the Supreme Court. The latter was composed 
of eight judges, four to be elected by the electors of 
the State, and to serve eight years, and four justices 
of the Supreme Court, taken annually from those 
having the shortest time to serve. The Court of 
Chancery was also abolished, and its powers vested 
in a Supreme Court. The abolition of these courts, 
and the creation of the substitutes, wrought a vast 
improvement in material, promptness in decision 
and cost of litigation, and made long strides in the 
progress of reform. It required but brief expe- 
rience however to show that the Court of Appeals 
could be further improved, at least in the composi- 
tion of its members and the term of service. The 
usefulness of the judges, especially of the one-year 
judges, was greatly impaired by the limited term of 
service. Chiefly for these reasons, the Constitution 
was amended in 1869, whereby the court was re- 
organized, and composed of seven judges elected by 
the electors of the State for fourteen years, Provis- 
ion was made for the disposition of the large amount 
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of business that had accumulated in the old court 

without burdening the new. This amendment was 

of immense relief to its judges, practitioners and 
* suitors. 

There was such an accumulation of business in 
the court in 1888, and so great delay necessarily in 
its disposition, that there was a loud cry from every 
section of the State for relief. In that year the Con- 
stitution was again amended, and the machinery 
provided for the creation of a Second Division of 
the Court of Appeals, and by means of which a Sec- 
ond Division was created in the early part of 1889, 
composed of seven justices of the Supreme Court, 
designated by the governor of the State, with pow- 
ers as ample in every respect to hear and determine 
appeals as those of the judges of the First Division. 
This division was continued in existence nearly four 
years. It disposed of the accumulated business, 
and was dissolved. The machinery still exists 
whereby a Second Division may again be called into 
existence whenever necessity therefor arises. 

If the Court of Appeals as now constituted, with 
its seven judges, pursuing its present methods in the 
disposition of its work, could keep that work 
squarely up without arrears, it would be a model 
court, superior to any other system that could be 
devised. 

No court does now, or has done, more or better 
work than the present Court of Appeals; but its 
business is increasing, accumulating and getting 
beyond its reach. It is impossible for it to hear and 
decide promptly all appeals that come before it. 
What shall be done? Shall its capacity be increased 
or shall its work be reduced? One or the other 
must take place. There are now limits to the right 
of appeal. Shall there be a further limit? If so, 
shall it be a money limit or a limit in some other re- 
spect? Often questions involving small amounts are 
as important as those involving larger ones. Shall 
appeals in specified cases be prohibited? Shall ap- 
peals in specified cases depend upon the certificate 
of the General Term judges rendering the judg- 
ments? Can any practical mode be suggested for 
limiting its labors? On the contrary, is it not de- 
sirable that every important question should be set- 
tled by the Court of Appeals? 

Increase of the number of its judges has been sug- 
gested as affording the desired relief. How is the 
increase to be utilized? Shall the court be divided 
into sections, each section having charge of specified 
subjects? Shall it be acourt without divisions, 
some of its members sitting and hearing arguments, 
and others absent writing opinions? 

Other plans have been suggested. Which is the 
best is a problem that has puzzled the ablest mem- 
bers of the bar of this State. Each has its merits 
and each its defects. Commissions are not desir- 





able. The first commissioners had been members of 
the Court of Appeals, were able judges, equal in ju- 
dicial ability to their successors, but their opinions, 
it is well known, never had the same weight as 
those of the Court of Appeals proper. 

An increase in the number of judges of the Court 
of Appeals, and no further limitation to the right 
of appeal, are largely favored by the bar of the 
State, and a proposed Constitution lacking a provis- 
ion for an increase of its judges, or one for no fur- 
ther limitation to the right to appeal, it is almost 
certain, would meet with an overwhelming defeat at 
the polls. 

The Constitutional-Convention that will meet in 
May, composed of the ablest lawyers of the State, 
with abundant time for discussion, reflection and 
consultation, may recommend the increase and 
adopt some plan that will utilize such increase so 
that further limitation to the right of appeal will 
not be required in order that appeals may be 
promptly heard and decided. 

The State should be divided into five judicial 
departments, and three justices elected in each de- 
partment by the electors thereof, and known as 
General Term justices. There should be a General 
Term in each department, held by three justices. 

No General Term justice should be permitted to 
hold either Circuit or Special Term. The act of 
1848 required a General Term of the Supreme Court 
to be held once a year in every county of the State 
having a population of over forty thousand, and 
once in two years in every other county except 
Hamilton. This scheme was found to be imprac- 
ticable, and was abandoned. 

The State should be divided into eight judicial 
districts, and as many justices as the business might 
require, elected in each district by the electors 
thereof. These justices to hold Circuits and Special 
Terms, but no justice so elected should be permit- 
ted to sit in General Term. Justices were formerly 
permitted to sit in General Term on review of cases 
tried before them at Circuit or decided by them at 
Special Term. This practice is now wisely prohib- 
ited by statute. 

The Superior Courts of New York, Brooklyn and 
Buffalo should be abolished, and in assigning the 
number of justices to the judicial districts in which 
these Superior Courts are, the district should have 
a justice of the Supreme Court in place of each Su- 
perior Court judge. : 

The term of office of a department or district 
justice should be fourteen years. 

The governor should have power to designate any 
ex-justice, disqualified solely by age, to fill any va- 
cancy in the office of a justice or judge till the next 
general election. 

The details in the organization of the various 
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courts, and the designation of the presiding judge 
or justice, and by what justices the court or term 
should be held, should be left to the Legislature. 

No power should be vested in a court or judge 
not strictly in the line of judicial duties, as it would 
tend to impair the efficiency of the court or judge. 

Each county should have a county judge, with 
enlarged jurisdiction, to hold County Courts and 
Courts of Sessions. He should be elected for six 
years. The office of justice of Sessions should be 
abolished as useless. The county judge should not 
be permitted to practise in any court of the State 
during his term of office. The Legislature should 
take such prohibition into consideration in fixing his 
compensation. 

Each county should have a surrogate, with the 
jurisdiction now possessed by that officer. He also 
should be elected for six years, nor should he be 
permitted to practise during his official term, and 
his compensation should be graduated accordingly. 
Should the Constitution contain a provision prohib- 
iting the county judge and surrogate from practis- 
ing law during their respective terms of office, then 
the office of special county judge and special surro- 
gate should be abolished. The disposition of the 
Legislature to create offices should not be encour- 
aged. 

Before the adoption of the Constitution of 1846 
By 
that instrument all judicial offices became elective. 
The wisdom of this change was questioned by many. 
It was claimed that it weakened the independence 
of the judiciary. Time has proved that as compe- 
tent and safe judges have been chosen by the people 
as were appointed by the governor. 

Under the Constitution of 1846 and its several 
amendments, the judiciary of the State has been in 
the main satisfactory, but the judicious action of 
the May convention will brivug it nearer to perfec- 
tion. Should that convention be so fortunate as to 
devise some plan acceptable to the electors of the 
State that would preserve the Court of Appeals in- 
tact, with its present powers and duties, it would 
deserve and would receive the lasting gratitude of 
every practitioner in that court. This however is 
not a struggle for what we would have, but for the 
best the people will grant. 


all judges were appointed by the governor. 


By Lours Marsuau., Esq., Firra Jupicrant Dis- 
TRICT. 


Mr. PRESIDENT AND GENTLEMEN—A lack of 


time has prevented me from presenting for your 
consideration a paper carefully prepared, and I must 
beg your indulgence for such considerations as I may 
orally present. 





So much has of late years been said and written 


concerning the reorganization of our judicial system, 
that nothing but the fact that the Constitutional 
Convention which is shortly to convene is to grap- 
ple with this subject would justify the present dis- 
cussion. The mischief which calls for a remedy is 
said to exist in the circumstance that with the 
growth of the State in population and material 
prosperity legal controversies have increased to such 
an extent as to crowd the calendars of our courts, 
and to occasion such an accumulation of business as 
to produce injurious and damaging delays in its 
disposition. That there must be some interval be- 
tween the time when a cause is instituted and its 
final disposition is self-evident. A special tribunal 
cannot be established for the determination of 
every controversy as it arises. Some time must be 
occupied by counsel in the examination of the ques- 
tions involved, and in preparation for trial. After 
a decision is rendered by the court of first instance, 
some time must necessarily be occupied in the phys- 
ical work of arranging the record which is sought 
to be reviewed, and thereafter the interests of the 
client require of the counsel intrusted with the pre- 
sentation of the argument before the appellate tri- 
bunal, to investigate every phase of the subject- 
matter of the appeal, in the light of reason and au- 
thority, for the double purpose of aiding the court 
and of contributing to the development of the sci- 
ence of jurisprudence. Hence, to keep the courts 
properly occupied white parties and counsel are 
passing through the stage of preparation, there must 
necessarily be some accumulation of business, which 
for these obvious reasons by no means indicates a 
court in arrears. In the average case such unavoidable 
delay in the trial court cannot reasonably be less 
than six months; in the intermediate appellate court 
a like period, and in the court of last resort, one 
year. Criminal cases, from their essential nature, 
are entitled to, and receive, the preference on all 
calendars, thus obviating delays injurious to the ad- 
ministration of justice and the welfare of the gene- 
ral public. Other classes of cases, of a public na- 
ture, or of otherwise urgent character, are also ex- 
pedited, so that it often occurs that a cause can be 
hastened through all the courts in a single year. 

It is only when calendars become incumbered to 
such an extent as to render it impossible to dispose 
of the business within these reasonable periods that 
the need of a remedy becomes urgent. Such a state 
of affairs is now claimed to exist in the trial courts 
of our great centers of population, and in our court 
of last resort, the General Terms, as at present con- 
stituted, being enabled to dispose of all business 
coming to them in less than three months from the 
time when a case reaches their calendars, The Court 
of Appeals is now almost abreast of its business, the 
number of appeals annually taken to that court be- 
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ing about eight hundred, and the number of cases 
disposed of having, during the past ten years, aver- 
aged more than six hundred. Under our present 
system of appeals, considering the ratio of the in- 
crease of popuiation, of commercial activity, and of 
the litigation incident thereto, it is fair to assume 
that in a few years the court will gradually fall 
considerably in arrears ,as it has on several previous 
occasions. 


Whenever that occurs, appeals will be taken for 
the mere purpose of delay, as a means of making 
enforced loans from the adverse litigant at a com- 
paratively low rate of interest, and thus the extent 
of such arrearages will be greatly increased. What 
should be the remedy? It is obvious that it is of 
the first importance to treat the disease where it be- 
comes first manifest, and where the greatest harm is 
wrought—in the courts of first instance. There any 
delay permitted to supervene constitutes a positive 
injury to commerce. As soon as « debtor feels that 
time can be gained by interposiug an answer to an 
action on a note, a strong inducement is presented 
to avail himself of the desired opportunity, which is 
only too often accepted, and litigation which other- 
wise would never have arisen ensues. Besides this, 
it must be remembered that a large proportion of all 
actions involve questions of fact principally, and 


that many of those are never carried beyond the trial 


courts. The well-being of the community would 
therefore be best subserved by so organizing our 
trial courts as to enable them to dispatch business, 
without rendering trials ineffectual by reason of the 
undue haste employed in the process. It is clear 
that to attain this result the State should provide a 
sufficient force of judges,capable mentally and phys- 
ically, to perform the allotted task; and that there 
should be such a distribution of labors among them 
that all shall be constantly employed, to the end 
that the spectacle of an idle judge should be un- 
known. There must be no drones in the judicial 
hive, either from a disinclination on the part of any 
of the incumbents to perform their duties, or from 
the unequal distribution of business among the va- 
rious courts. As has already been said, the danger 
of delay exists, not in the rural districts, but in the 
large cities of this State. To meet the difficulty, 
temporary relief has been sought in past years by the 
multiplication of courts. Thus, we have the Supe- 
rior Courts of New York and Buffalo, the Court of 
Common Pleas of New York, and the City Court of 
Brooklyn, courts possessing the jurisdiction of the 
Supreme Court, within a limited territory. It is 
impossible to make a fair adjustment of business 
between these courts and the Supreme Court exist- 
ing within the same territory, so long as the choice 


of the tribunal in which an action is to be tried de-: 





pends on the will or caprice of the party commenc- 
ing the litigation. These courts also have their 
General Terms, and these add to the volume of re- 
ported decisions and to the inevitable conflict of 
opinion which results from the existence of mani- 
fold appellate tribunals. 

The statistics of business done in these local 
courts as compared with that transacted by the Su- 
preme Court in the same territory, presented to the 
Constitutional Commission of 1890, demonstrated 
that the abolition of the former, and the transfer of 
the judges comprising such courts to the Supreme 
Court, would not only increase the working force 
of the latter, but woulda also render an equal divis- 
ion of labor practicable to such a degree as to afford 
immediate relief to our large cities. Such an ar- 
rangement would have the additional merit of obvi- 
ating the danger of decisions based solely on ques- 
tious of jurisdiction, and would establish one great 
court of first instance —the Supreme Court, thus 
avoiding many of the conflicts naturally arising be- 
tween the several courts heretofore existing. While 
there is no reason in logic or natural justice which 
entitles a litigant to a review of his cause by a sec- 
ond tribunal, it has become a part of our system to 
permit, at least, one appeal to every aggrieved liti- 
gant to enable him to obtain a rehearing on the 
same facts presented to the trial court, before three 
or more judges, and to enable the latter to correct 
any errors which may have been committed by the 
trial court. In most of the States there is but one 
appellate tribunal, and hence but one appeal, In 
this State a second appeal to the Court of Appeals 
has been permitted in certain classes of cases, but 
such right has always been restricted, the review of 
questions of fact being withheld from the court. If 
it were the absolute right of litigants to take a sec- 
ond appeal in every case, there is no good reason 
why the right of appeal should stop with the Court 
of Appeals, but other appellate tribunals should be 
erected to give further opportunities to the litigious 
to give point to the maxim that no human tribunal 
can ever attain perfection. There must therefore, | 
in the nature of things, be a limit to the right of 
appeal, and what that limit shall be, presents one of 
the great difficulties underlying this discussion. 
The best natural limitation would be the satisfaction 
of the parties to a controversy with the result 
reached by the appellate court, and the methods 
employed in reaching that result. It is a fact which 
cannot be ignored, that many appeals are now 
taken to the Court of Appeals because lawyers are 
as much dissatisfied with the hearing accorded them 
by our General Terms as with the decision ren- 
dered. As now constituted, most of our General 
Terms are composed of judges from the same or ad- 
joining judicial districts, of only three members, 
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who, in addition to hearing a large number of ap- 
peals, hold Circuits, sit at Special Term, and do a 
large Chambers business. Such an organization is 
not conducive to the deliberate and patient hearing 
and scholarly and laborious investigation so neces- 
sary to a properly constituted appellate court. 
Judges driven for a time to perform their manifold 
duties become impatient of argument, substitute 
their intuitions for deliberation and study, hasten 
to a result which is as hastily embodied in a 
written opinion, which at once invites the criticism 
and analysis of a lawyer offended by his cavalier 
treatment, and what he feels to have been the denial 
of his right to be heard, and an appeal to the Court 
of Appeals follows in cases which, under proper 
conditions, would have gone no further than the 
General Term. 

I am decidedly of the opinion that the best way 
to relieve the Court of Appeals is to reorganize our 
General Terms. 
courts as is practically possible, in order to avoid a 
conflict of decisions among them, and to make it 
practical, to so strengthen them in the number of 
judges as to afford to litigants the benefit of the 


There should be as few of these 


united opinions of a larger body of judges sitting 
together than heretofore. Four General Terms are 
sufficient for that purpose. Each should consist of 
five judges, who should be prohibited from perform- 
ing any other judicial duties; not more than two 
should be selected from any single judicial district, 
thus preventing the court from becoming a narrow 
and local court, incapable of viewing a question in 
its application to the entire State, and freeing it 
from the provincialism of city and country alike. 
With five judges thus selected, it would become nec- 
essary for these courts to seek some fixed abiding- 
place, where the business of the court can be trans- 
acted comfortably, with ail the accessories of libra- 
ries and trained clerical assistance. In most of our 
departments the General Term is a migratory court; 
no facilities existing for the work of an appellate 
court. The judges sit as many hours as they phys- 
ically can; shorten arguments as much as they de- 
cently may; divide the causes argued into three 
equal parts, and without consultation with his 
brethren, each judge writes opinions in his allotted 
number of cases; and when, after two or three 
months, this task is completed, the opinions are 


hastily read, and dissents are practically unknown. 


In eight hundred and forty cases in which returns 
were filed with the clerk of the Court of Appeals, 
in a single year, there were but thirty-two dissents 
by the General Term judges. The wonder is that 
with such a system there are not more appeals. 
With General Terms organized as I propose, it 
will be natural for the judges to adopt the method of 
transacting business which has worked so admirably 





and satisfactorily in the Court of Appeals. There will 
be frequent consultations, not while lawyers are argu- 
ing their causes, but immediately after they have been 
argued, while the facts and the circumstances are 
stil fresh in the minds of the judges. Arguments 
will be encouraged, and not treated as an intrusion 
and an insult, and five trained minds, with abund- 
ant opportunities to be informed and to inform 
themselves as to the nature of the controversy, 
without the distraction of manifold and irritating 
duties, will be more apt to view a case in all of its 
aspects, and satisfy litigants, than can possibly be 
expected under the present regime. The advantages 
of full oral argument cannot be exaggerated. I re- 
gret that our worthy president, in his address yes- 
terday, suggested the adoption of a rule limiting the 
time of argument. I should consider such a rule a 
great misfortune. I have from the lips of one of 
the leading lawyers of a neighboring State that the 
apparent deterioration of the opinions emanating 
from its highest court is mainly attributable to the 
policy of discouraging oral argument, which it has 
adopted during recent years. An intelligent bar is 
of inestimable benefit to the bench, and the care- 
fully digested labors of a conscientious lawyer, fa- 
miliar with every phase of his case, facilitate and 
properly direct the deliberations of the court which 
is to sit in judgment. 

A careful observation during the past four years 
leads me to the conclusion that, without further 
change of the Judiciary Article than above out- 
lined, the Court of Appeals could for many years, 
organized as it now is, with sufficient promptness, 
dispose of all of its business. But, assuming that the 
time will nevertheless come when the present system 
will lead to arrearages, what is the remedy? That 
can be reached in but one of two directions; by an 
increase in the number of the judges, or by a decrease 
of the business that can be brought to the court. I 
am unalterably opposed to the first of these meth- 
ods. The disease is less to be dreaded than such a 
cure. Delay would be preferable to an unwieldy 
or a hydra-headed court of last resort. What is the 
true function of such a court? It is not to pass on 
the facts of every case; that is done by the trial 
court and the General Term. It is not essentially a 
court for the correction of errors. For who can 
say that an appeal from its decisions to a higher 
court would not disclose errors in its determina- 
tions?) The Court of Appeals has been reversed by 
the Supreme Court of the United States. The true 
purpose is well described by Mr. Carter as being the 
attainment of a uniform rule to settle conflicts 
among the several inferior courts, and incidentally 
to develop the law and correct errors. Whichever 
of these purposes is the true one, it is quite certain 
that nothing can be more deplorable than a judicial 
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system possessing more than one court of last resort. 
The experience of this State, of California, Colorado 
and Missouri with Commissions and Second Divis- 
ions has been sufficient to require no argument to 
indicate the inefficiency of a remedy involving a 
duplication of our Court of Appeals. 

The friends of an unrestricted right of appeal in 
their anxiety assert that soon two thousand cases 
will appear upon the calendar of the Court of Ap- 
peals. The logical result of their argument is, that 
if in the course of time there should be a still further 
increase of business, it would become necessary to 
establish three or more courts of last resort. What 
would then be the difference between the Court of 
Appeals and the General Term? Why not dispense 
with one or the other? What tribunal would then 
reconcile the inevitable conflicts between the several 
appellate courts? Would we not soon have a con- 
fused and heterogeneous mass of decisions incapable 
of even being distinguished? 

But it is said that the business coming to the 
court can be divided into several classes according 
to its subject-matter, and one part of the court could 
deal with one or more of these classes, and the other 
with the remaining business. The difficulty how- 
ever lies in the impossibility of classifying cases so 
as to equalize the labors of the several judges, and 
at the same time render conflicts any the less likely 
to occur. Modern life and its litigation has become 
so complex that a single controversy may involve at 
least balf a dozen different departments of the law. 
A negligence case may involve questions of evi- 
dence; real property, agency, constitutional or stat- 
ute law, and contract; in addition, the specific 
question as to whether the case is for the court or a 
jury to determine. 

While preparing for the work of the Constitu- 
tional Commission, I caused to be examined the 
printed records of every one of the cases argued be- 
fore the First and Second Divisions of the Court of 
Appeals during 1888 and 1889, and made an analysis 
of the general subject-matter of each of them with 
the following result, which I quote from my report: 

‘* The cases examined include those argued during 
the period named, reported either at length in 
memorandum in volumes 108 to 119 of New York 
Reports, and include the cases presented to both 
the first and second divisions of the court. An ex- 
amination of the printed case on appeal has, in most 
instances, been necessary to obtain the desired in- 
formation. 

‘*The total number of cases argued before both 
divisions, both appeals from judgments and orders, 
was one thousand four hundred and thirty-six. 

**The nature of the cases was as follows: 
ES Ee rere 
Habeas corpus. 

Penalty actions 





Negligence .... 

Trover and replevin 

Fraud and deceit 

po reer rer rr rs ts rrr. 

Slander and libel......... 

Other torts. 

Contempt proceedings 

Divorce actions 

Probate of wills 

Creditors’ bills 

Ejectment 

Partition 

Specific performance 

Foreclosure 

Injunction 

Construction of wills 

Accountings of trustees, etc 

Other equity actions 

Actions and proceedings involving questions 
of taxation 

Contracts 

Motions to dismiss appeals 

Appeals from orders involving questions of 
procedure. . 


Final orders and special proceedings 


Unclassified 


‘*Of the foregoing cases 472, cr .329 of all cases 
argued before the court, were cases involving ques- 
tions of public and private wrongs.” 

It is thus practically impossible to make any 
classification of cases, with a view to the division 
of the labors of the court, by subject-matter, which 
will in any way make a logical or practical basis of 
division. The next suggestion that must be con- 
sidered is that presented to-day, viz.: a court of 
fifteen judges, or as was suggested by our president 
in his address, a court of nine judges. The trouble 
with a court of fifteen judges is that it would be 
absolutely unwieldy, it would be a town meeting, 
it would be impossible to dispatch business in such 
acourt. Fifteen judges cannot decide a case any 
more correctly than seven. The old Court of Errors 
was a court which consisted of thirty-seven mem- 
bers, and the diversity of opinions in that court is 
evident to any one who examines the old reports. 
The Court of Errors of New Jersey is composed of 
sixteen members, and there is scarcely a case de- 
cided in that court which is not decided by a 
divided court and often by the casting vote of a 
lay judge. Great difficulty is always encountered 
upon an examination in the decisions of these 
courts, in obtaining an accurate statement of the 
rule of law actually formulated, and this often on 
important questions. The same experience will cer- 
tainly follow the creation of a court of fifteen 
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judges. What is the benefit to be derived from 
fifteen? If the judges all sit together, it will be im- 
possible to argue any more cases before them than 
can be argued before one, two or seven judges. 
When they go into consultation, if each judge ex- 
presses his opinion as to each case presented, as is 
now the admirable practice of the judges of the 
Court of Appeals, it will only lengthen the consulta- 
tion, and the court will therefore be unable to dis- 
pose of as much business as it can with a lesser 
number of judges. What is to be gained by estab- 
lishing a court of nine judges? They would all be 
present at the argument. If it is desired to have a 
homogeneous court each judge would express his 
opinion in consultation as already stated. A very 
good illustration of the fact that nine judges cannot 
do more work than seven judges is presented by the 
Supreme Court of the United States. Although the 
questions that come before that court are not more 
difficult, as a general thing, than those that come 
before the Court of Appeals, the nine judges of the 
Supreme Court of the United States dispose of only 
four hundred cases in a year, while the seven judges 
of the Court of Appeals dispose of six hundred cases. 
Hence, if expedition in the attainment of justice is 
of so much importance, as is argued by some, it is 
certainly better to continue with a court of seven 
judges. 

If the other alternative is pursued of permitting 
only a part of the fifteen or nine judges to sit at one 
time, to be relieved by the others while engaged in 
writing opinions, it will be impossible to know ex- 
actly of what members the court will be composed 
at any given time. It would be a shifting court, 
and not a homogeneous court, so much to be desired. 
Counsel would begin to speculate as to whether 
their chances of success are best if their cause is 
argued at one time, rather than at another, and a 
very unsatisfactory situation is sure to result from 
these conditions. The great strength of our Court 
of Appeals, and of any court of last resort, lies in 
confining its personnel to a reasonable number. 
Seven have been found to be admirably adapted to 
the proper transaction of business, in this State. 
These judges sit together at all times, live together, 
think together, act as a homogeneous body of men, 
form a homogeneous system of law, and thus we at- 
tain, in a measure, a uniformity of decisions which 
is so essential to any system of laws. It makes lit- 
tle difference what a rule of law is, as was well il- 
lustrated by Mr. Abbott in his remarks yesterday, 
when he referred to the rule of the road. What it 
is desirable to know is, that there is some rule. 
Such a rule can be better established by a single 
court than by a double-headed court, or a court 
where membership is constantly shifting. 

My views are thus strongly against an increase in 
the number of judges. The question then arises, 





what shall be done to remove the burden of busi- 
ness under which it is supposed the court may some 
time stagger? The remedy which I suggest is the 
adoption of the plan reported by the Constitutional 
Commission—perhaps not in its exact form; that is, 
subject to modification; but the germ of the idea 
which should prevail is, in my judgment, to be 
found in the report of that body. In the first place, 
it must not be forgotten that an essential part of the 
plan involves the improvement of our General Term 
in the manner I have indicated. In that way there 
will be a marked diminution of business which will 
go to the Court of Appeals. In the second place, 
there will be a General Term organized ostensibly 
as the Court of Appeals is. If a case is one involv- 
ing doubt, dissents will be more likely to be devel- 
oped than now. Having thus paved the way, would 
it not be a perfectly logical and rational limitation 
to declare that where the determination of a trial 
court is unanimously affirmed by the General Term, 
the rule shall be that no appeal is to be taken to the 
Court of Appeals, except in certain classes of cases, 
which, on account of their great importance to the 
public, as, e. g., criminal cases, cases involving con- 
stitutional law, questions of statutory construction, 
titles to real estate, etc., save by permission of the 
General Term, or, in default thereof, by permission 
obtained from a judge of the Court of Appeals. If 
there is any question worthy of the consideration of 
the appellate court, it will be included in one of 
these categories. If there is a diversity of opinion 
between the trial court and the General Term, that 
makes the case ipso facto appealable. If there is a 
dissenting voice among the five judgus of the Gen- 
eral Term, that will make the case appealable. If 
the case is one which in its essential nature involves 
a question of general interest, it is appealable. 
Careful observation during the past four years has 
convinced me that the report of the commission has 
laid down an intelligent and discriminating rule. 
The only other theory on which there can be a 
limitation of the right of appeal is by the amount 
involved in a controversy or the subject-matter of 
the action. So far as a limitation by amount is con- 
cerned, it is an unreasonable one. There is nothing 
in logic or in morals justifying such a limitation. It 
would be unpopular. The average man will say, 
‘*T never expect to have a case involving more than 
$2,000. If I have a case involving less, I insist 
upon the same right to appeal to the Court of Ap- 
peals as my wealthier brother; I pay taxes for main- 
taining the court, and I protest against the adoption 
of a rule which, because the amount of my contro- 
versy is small, shall forbid me from appealing to the 
highest court in the State.” By an examination of 
the cases to which I have already referred, I have 
discovered the very important fact that, while the 
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percentage of error in the average case which goes 
to the Court of Appeals is twenty-three per cent, in 
cases that involve less than $2,000 the percentage of 
error was twenty-seven and one-half per cent. More 
errors were thus committed in the smaller cases than 
in the important ones. Another limitation that has 
been proposed consisted in taking away the right 
of appeal in negligence cases. I find that during the 
period of my examination the percentage of error in 
these cases was greater than in the average case, the 
percentage of errors being twenty-five and one-half 
per cent. 

I must apologize for having thus unduly extended 
my argument. It is my earnest hope that when 
these questions are passed upon by the Constitu- 
tional Convention such action will be taken as will 
preserve from destruction the magnificent body of 
law which has been developed in this State under a 
single Court of Appeals. 

WOMEN NOT ENTITLED TO VOTE IN THE 
STATE OF NEW YORK. 


N important decision has just been given by the 
New York Court of Appeals affirming the de- 
cision of Justice Williams of the Supreme Court, 
Fourth Department, which was upheld by the 
General Term, in declaring unconstitutional the 
law allowing women to vote for school commission- 
ers. The opinion is by Judge Finch, and all the 
judges concur. The matter arose over the cancella- 
tion of the name of Matilda J. Gage, from the reg- 
istry list of the third election district, town of 
Manlius, Onondaga county, where Mrs. Gage was 
duly registered on October 21, 1893. The opinion 
says that counsel conceded that the question hinged 
upon the interpretation of the Constitution regard- 
ing what constitutes constitutional officers, it being 
admitted that none but male citizens have the right 
to vote for such. A school commissioner was held 
not to be a constitutional officer, as the officers of a 
single school district were not. Judge Finch says 
that there are two definite and distinct classes of 
school officers —those of the school district, the 
unit of the system, and those of superintendence 
over a larger or smaller number of such units 
aggregated, and that the latter are and always-have 
been as clearly either town or county officers as the 
former have not been. The judge says: 

‘*T am unable to see therefore that any practical 
construction prior to the act of 1892 has ever been 
given to the Constitution which takes the elective 
officers charged with superintendence out of the 
category of constitutional officers, or puts a con- 
stituency behind them having other qualifications 
than those necessary for the election of town and 
county officers.” 





Concluding, the opinion says: ‘‘ A constitutional 
convention may take away the barrier which ex- 
cludes the claimed right of the appellant, but until 
that is done we must enforce the law as it is written.”’ 

OFFICIAL REFEREES PROPOSED FOR 

NEW YORK CITY. 


44 R. BUTTS has introduced inthe Assembly a bill 
JJ to provide for the appointment of twelve offi- 
cial referees—six to be chosen by the justices of the 
Supreme Court, three by the judges of the Court of 
Common Pleas, and three others by the judges of 
the Superior Court. These official referees shall 
have practised for at least ten years, and resided five 
years in New York city. They shall hold office for 
ten years. They shall have power to take testimony 
and to hear and determine the questions or issues 
that may be referred to them, with all the force and 
effect of a decision of the court out of which the ref- 
erence may proceed. An appeal may be taken from 
such a decision to the General Term. On and after 
the passage of this act all references shall be sent to 
official referees. The salary of each referee is fixed 
at $7,000 a year. He is to be allowed a stenographer, 
at a salary of $1,200 a year. He is prohibited from 
practice in any court of record in New York. 


a 


BELGIAN CERTIFICATES OF MARRIAGE. 


N Belgium it is the custom to give certificates of 
marriage in the form of little books with paper 
covers. These books, which are often produced in 
the course of law proceedings, and are taken in evi- 
dence, are apt to become dirty and dog’s-eared 
The burgomaster of Brussels has therefore hit upon 
anew plan. Henceforward a charge will be made 
for the books, which will be neatly bound in mo- 
rocco, and gilt-edged. They will be something more 
than a mere certificate. A summary of Belgian law 
on the marriage state is given in them for the use 
of young couples, and among a mass of other mis- 
cellaneous information are directions for the feed- 
ing and care of infants. There are also places for 
entering the names and birthdays of the children of 
the marriage, the authorities considerately affording 
space for twelve such entries. To poor persons the 
books will be issued free of charge. One of the 
town councillors was in favor of adding directions 
for obtaining a divorce, but his suggestion was not 
adopted. 
> 
A Swabian living at Rottwell, in Germany, has 
just committed an offense against the law. The 
crime with which the man has been charged is con- 
veyed in the title appearing in the German law books 
as ‘‘ Hausirgewerbebetriebsausdehnungsabgabegef- 
aihrdung.” Article 1 of the Law of May 23, 1890. 
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Abstracts of Recent Decisions. 
ACKNOWLEDGMENT. — An acknowledgment in 
May, 1788, of a deed of lands in Virginia before two 
judges of a court requiring three or more justices to 
constitute it, was insufficient under the Virginia 
statute of October, 1785, providing for acknowl- 
edgment before any court of law. Loree v. Abner 
(Cir. Ct. App., Sixth Cire.), 57 Fed. Rep. 159. 


BouNDARIES—ESTABLISHMENT—ACQUIESCENCE.— 
Where there is a dispute as to the exact boundary 
between the owners of adjoining lands, and a county 
surveyor establishes a line upon an actual survey of 
the lands, and both claimants participated in mak- 
ing and paying the expenses of the survey, ‘which 
survey was acquiesced in for a considerable time 
afterward, it will not be disturbed because a new sur- 
vey, made some years afterward, tends to show a 
mistake in the establishment of such line. Benson 
v. Daly (Neb.), 56 N. W. Rep. 788. 


CoNTRACTS—TIME OF THE ESSENCE.—A party to a 
contract, who causes a delay in the time of its per- 
formance, cannot claim that time was of the essence 
of the contract, and that he is no longer bound by 
the contract because of the delay. McLane v. Elder 
(Tex.), 23 8. W. Rep. 757. 


CRIMINAL EVIDENCE—CONSPIRACY.—The acts and 
declarations of one conspirator after the completion 
or abandonment of the criminal enterprise are not 
admissible to prove the conspiracy as against a co- 
conspirator. Brown v. United States (U.S. Sup, Ct.), 
14 Sup. Ct. Rep. 37. 


EstoprEL.—A city which knowingly permits a 
railway company to lay its tracks upon a street not 
designated in the ordinance authorizing the con- 
struction of its road, under the direction of its su- 
perintendent of streets, and to operate it for over 
two years, during which time it levies and collects 
taxes thereon, is estopped from asserting that its 
right to maintain a road thereon was not properly 
authorized. Spokane Street R. Co. v. Spokane Falls 
(Wash.), 33 Pac. Rep. 1072. 


GAME LAWS—FISH ARTIFICIALLY PROPAGATED.— 
In Commonwealth v. Gilbert, decided in the Su- 
preme Judicial Court of Massachusetts, in Novem- 
ber, 1898, it was held, after examining the various 
statutory provisions of that State, that an act im- 
posing a penalty upon every person who ‘‘sells, or 
offers or exposes for sale, or has in his possession, a 
trout,” except alive, during the close season, applies 
to the sale of trout artificially propagated, and that 
such act is not unconstitutional. 


HoMESTEAD—CONTRACT OF SALE BY HUSBAND. — 
The contract of the husband, without his wife join- 
ing therein, to convey his homestead, is void for all 





purposes, and the husband is not liable in damages 


for its non-performance. 
(Minn.), 56 N. W. Rep. 817. 


PeRJury.—The materiality of the testimony upon 
which a charge of perjury is assigned is a question 
of law for the court. Stanley v. United States 
(Okla.), 33 Pac. Rep. 1025. 


PROOF OF HANDWRITING.-—In proof of handwrit- 
ing by comparison a paper proposed to be used as a 
standard cannot be proved to be an original and 
genuine signature by the opinion of a witness, de- 
rived solely from his general knowledge of the 
handwriting of the person whose signature it pur- 
ports to be. Steiner v. Jester (Tex.), 23 8. W. Rep. 
718. 


STATUTE—CONSTRUCTION.—In the construction of 
statutes, the intent of the Legislature, gathered 
from what is embodied and expressed in the entire 
statutes, is the vital part. Kohn v. Colliston (Del.), 
27 Atl. Rep. 834. 

TRIAL—MISCONDUCT OF JURY—‘' QUOTIENT ” VER- 
pict.—A verdict obtained by taking one-twelfth of 
the aggregate amount of the several estimates of the 
jurors is not objectionable when there was no ante- 
cedent agreement to be bound by the result, and 
when each juror deliberately assented to and ac- 
cepted the amount thus ascertained. Consolidated 
Ice-Machine Co. v. Trenton Hygeian Ice Co. (U. 8. 
Cire, Ct., N. J.), 57 Fed. Rep. 898. 
rasan 


BREACH OF PROMISE. 


M\HE Harvard Law Review for February, 1894, con- 

tains the following editorial note: ‘‘ Such cases 
as Mighell v. Sultan of Johore, Van Houten v. Morse 
(Mass. Sup. Jud. Ct., 1893), Delia Keegan v. Russell 
Sage and Zella Nicolaus v. George Gould (N. Y.), 
and the evidence which they furnish of many other 
such cases settled out of court, do not show much 
justification for the action for breach of promise. 
Anomalous, practically an action of tort with heavy 
punitive damages claimed, and often given, and 
used sometimes as a method of blackmail, some- 
times as a means of expressing the indignation of 
all good jurymen against faithless swains, it forces 
the courts into a commercial view of what cannot 
properly be regarded as a matter of trade or dicker. 
It brings feelings not properly the subject of judi- 
cial investigation into undue publicity, and serves 
seldom asa real remedy for breach of legal obliga- 
tion. Some years ago, Lord (then Sir Farrer) Her- 
schell proposed in the House of Commons, and Sir 
Henry James seconded, a resolution that ‘The ac- 
tion for breach of promise of marriage ought to be 
abolished, except in cases where actual pecuniary 
loss has been incurred by reason of the promise, the 
damages being limited to such loss.’ Here, in the 
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United States, where a remedy and a punishment 
for seduction are generally provided, it would be 
interesting to have some one State, at least, adopt 
the spirit of this resolution. The similarity to other 
mutual agreements originally led the courts into al- 
lowing the action. As a fresh matter, to-day, it 
might well be doubted whether the commercial 
spirit is sufficiently apparent in the exchange of 
promises to show an intention of creating a contract 
in the sense in which contracts are enforced by the 
courts. The action seems peculiar to the common 
law. If it is not to be abolished, at least the proof 
of the promise should be regulated. There is a se- 
rious lack of consistency in requiring written proof 
of a contract of sale of goods worth $50 or so, and 
allowing a woman to recover $40,000 or more on 
her own parol testimony, strenuously denied by the 
man. Yet such is the law.” 


Correspondence. 


A CorREcTION AS TO CALEB CUSHING. 


Editor of the Albany Law Journal: 

In an editorial reference to the rejection by the 
Senate of Mr. Hornblower — nominated as an asso- 
ciate justice of the Supreme Court of the United 
States—under date of January 20, it is stated ‘‘the 
third rejection was that of Caleb Cushing,” Permit 
me to correct this latter statement. No formal vote 
was ever had upon the nomination of Mr. Cushing, 
but fierce opposition in committee, much of which 
originated in personal antagonism, was made to his 
confirmation; and the discovery of a note of intro- 
duction of a Washington acquaintance from the 
nominee to Jefferson Davis, written before the lat- 
ter’s election as President of the Confederate States 
of America, supplied the pretext which: intensified 
the opposition to confirmation. And it was at Mr. 
Cushing’s request that his name was withdrawn 
Subsequently he accepted the appointment as Uni- 
ted States minister to Spain, which had been pre- 
viously tendered him by President Grant. It was 
at the time understood that Mr. Cushing was nomi- 
nated as chief justice in consideration of services 
rendered before the Geneva Tribunal. 


Wasuainerton, D. C., Jan. 30, 1894. A. P. M. 


Hotes. 


CURIOUS lawsuit has just terminated in Brus- 


sels. A year ago a widow named Moe-Eus 
died intestate, leaving a fortune of 6,500,000 francs. 
A dispute at once began among ber relatives, and a 
lawsuit to settle their various claims was instituted. 
At the trial it was proved that no less than three 
thousand five hundred persons were related to the 


testatrix. 





Judgment has been pronounced in their 
favor—that is to say, in favor of relatives even 
twelve degrees removed. 


A lord chancellor of England was once accosted 
by a confidence man with the salutation, ‘‘ Mr. Birch, 
I believe.” ‘‘ Well, observed the tranquil jurist, 
‘*if you believe that, you will believe any thing.” 


There is supposed to be a prejudice in the legal 
profession against literary men. And it is no doubt 
the fact that barristers who extensively give them- 
selves up to the cultivation of letters and to literary 
composition rarely attain a position at the bar. Of 
the two new “silks,” Mr. Grosvenor Woods and Mr. 
Augustine Birrell, the latter has done well in both 
branches of his career. Mr. Grosvenor Woods has 
for a long period enjoyed a large business as a 
junior.—London Law Times. 


Mr. Labouchere has discovered that several of the 
Scotch judges are directors of Scotch banks, and 
that five hundred and nine directorships are held by 
members of the House of Commons. He says that 
the Scotch judges frequently have to adjudicate 
upon matters in which they are interested as direc- 
tors. The guinea-pigging in the House of Com- 
mons, in his view, lowers the character of the 
House. We agree, and regret that the Scotch 
bench should justify his criticism. We believe it is 
correct to say that no English judge is a director of 
a company unconnected with the law.—Law Times. 


In one of our Courts of Nisi Prius recently was 
seen the remarkable spectacle of a judge conducting 
the case of a plaintiff in the absence of her counsel 
and solicitor. The case was that of a widow suing 
for the loss of her husband, and, owing to some 
strange omission, no counsel had been instructed. 
The judge called the witnesses and examined them 
so successfully that, although he summed up against 
the plaintiff, the jury were unable to agree. If to 
the abolition of pleadings we add the abolition of 
counsel and solicitors, we shall be in a fair way to 
realize an ideal jurisprudence.—London Law Times. 


Lord Justice FitzGibbon has been on the Irish 
judicial bench for nearly sixteen years, although he 
is only a little over fifty. He is a medium-sized 
man, with clear blue eyes and a fringe of light 
brown hair surrounding a head almost completely 
bald. He is singularly youthful looking, and his 
manners and conversation are highly engaging. The 
lord justice is well known to be Lord Randolph’s 
‘coach ” on constitutional questions, and on one 
occasion when, during the Home Rule debates, 
Lord Randolph made a subtle suggestion as to the 
‘‘ powers ” of the Irish Parliament, which provoked 
laughter, he said, ‘‘At least, I am so informed.” 
Whereupon a chorus of Irish voices interpolated 
‘Fitz Gibbon!” 
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T a recent meeting of the committee on 
law reform of the New York State Bar 
Association, held at the rooms of the associa- 
tion in the Capitol, Mr. J. Newton Fiero was 
elected chairman of the committee, to serve 
during the absence of David Dudley Field in 
Europe, and until he may be able to resume the 
duties of the office. 

It was decided that three sub-committees be 
appointed by the chairman of the committee, 
each of such sub-committees to consist of nine 
members, the chairman to be a member and 
ex-officio chairman of each sub-committee. 

1. A committee to consider revision of the 
Substantive Law and of the Code of Procedure. 

2. A committee to recommend amendments 
to the Constitution. 

3- A committee upon general legislation, in- 
cluding code amendments. 

Upon motion, it was voted that a copy of 
each general bill introduced in the Legislature 
be furnished each member of the sub-committee 
on legislation, as soon as introduced, and alsoa 
copy of such bill as finally passed by the Legis- 
lature; such bills to be preserved by the mem- 
bers of such committee until acted upon by the 
governor; also that the executive committee be 
requested to furnish the chairman of this com- 
mittee with a secretary to attend to sending 
such bills to the members of the sub-committee 
on legislation. 

The chairman of the committee has appointed 
the following members of sub-committees pur- 


suant to the resolution: 
Substantive 
Law & Code 

Ist Di Field 

2nd Wilkinson 

3rd Linson 

4th Westbrook 

5th Kenyon 

6th 

ith 

8th 


Constitution Legislation 


Abbott 
Veeder 
Stedman 
Brown 
Sawyer 
Mason 
Foote 
Moot 


Hornblower 
Garretson 
Seymour(sth) 
Van Vorst 
Marshall 
Diven 
Saxton 
Cuneen 
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It is expected that these sub-committees will 
take up the work upon matters referred to them 
immediately and be able to formulate plans for 
legislation, as well as views of the association 
upon constitutional amendments and revision 
of the Code of Procedure at an early day, all of 
these matters having been referred to the com- 
mittee on law reform with power at the annual 
meeting. 

The introduction of a bill in the Assembly to 
provide for the appointment of official referees 
in the city of New York, recalls the fact that 
some four or five years ago a bill with like pur- 
pose was introduced in the Assembly, originating 
with a meeting of the bar in the third district, 
held at Albany, to consider the question. A 
committee was appointed to take the matter in 
charge, of which Mr. J. Newton Fiero was chair- 
man, which proceeded to ascertain the views of 
the bar of the third judicial district upon the 
subject, by correspondence with each member. 
A very large majority of the bar of the district 
favored the plan, and a bill was drawn author- 
izing the justices of the General Term in each 
department to appoint, in their discretion, not 
to exceed three members of the bar in each 
judicial district, who should act as official ref- 
erees at a fixed salary. The bill however failed 
to become a law by reason of the opposition of 
the older and more influential members of the 
bar, who took an exceedingly conservative view 
of the matter and opposed the proposition as an 
innovation upon established customs. 

It remains to be seen what view will be taken 
of the subject by the bar of New York city. 


One clause of the Federal Constitution pro- 
vides that the compensation of the justices 
of the United States Supreme Court shall not 
be diminished during their terms of office. The 
Constitution also declares that the President’s 
compensation shall not be increased or dimin- 
ished during his term. In view of these con- 
stitutional provisions an inquiry has arisen as 
to the power of Congress to make an income 
tax applicable to these high officers of the govern- 
ment. The inquiry into this question has de- 
veloped some interesting information, the tenor 
of which is that the President and the judiciary 
would be exempt from paying the tax. 

On February 16, 1863, Chief Justice Taney, 
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of the Supreme Court, wrote a carefully pre- 
pared letter to Secretary Chase relative to the 
income war tax. This letter is on file among 
the records of the clerk’s office of the Supreme 
Court. The chief justice called attention to 
the clause of the Constitution referred to and 
said of the income tax: 

“T regard an act of Congress retaining in the 
treasury a portion of the compensation of the 
judges as unconstitutional and void.” 

Chief Justice Taney’s letter seems to have had 
its effect, for after the war, when Hon. William 
A. Richardson, now chief justice of the Court 
of Claims, was secretary of the treasury, there 
was refunded the money which had been with- 
held from the salaries of the judiciary under 
the Income-Tax Act. 

The same questions were passed upon by 
Attorney-General E. R. Hoar in October, 1869, 
in response to an inquiry from Secretary Bout- 
well, of the treasury. The attorney-general 
wrote in effect that a tax upon the salary of an 
officer, to be deducted from what would other- 
wise be payable as his salary, is a diminution 
of his compensation, and in the case of the 
President and the judges of the Supreme and 
inferior courts of the United States the dimi- 
nution would fall within the prohibition of the 
Constitution if the act levying the tax was en- 
acted during the official term of the officers 
affected by it. 

Opportunity was given for the Supreme Court 
to pass upon a similar question in December, 
1870. A collector assessed $61.50 taxes on the 
salary of Judge J. M. Day, of the Probate and 
Insolvency Court of Barnstable county, Mass. 
The judge resisted and the case was finally car- 
ried to the Supreme Court, where Justice Nel- 
son delivered an opinion declaring the law un- 
constitutional, a decision from which Justice 
Bradley dissented. 

Justice Nelson quoted in his opinion au- 
thorities to the effect that an official was an in- 
strument of the government, and his salary 
could no more be taxed than could the United 
States mail, the government mints or any in- 
strument of government. 


Still greater delay and inconvenience would 
have been caused by the vacancy in the United 
States Supreme Court if the legislation of three 





years ago had not tended greatly to relieve the 
court from great pressure of business. The 
new Circuit Courts of Appeals are now the tri- 
bunals of last resort in most Federal cases. 
The cases carried to the United States Supreme 
Court are now almost entirely those in which 
constitutional questions are at issue, or which 
have been sent to the court because the Federal 
judges in the lower courts were unable to agree. 
The patent cases alone formerly occupied a 
large part of the time of the Supreme Court, 
and these are now finally passed upon by the 
Courtsof Appeals. Thenew system has worked 
well in practice, and will continue to do so un- 
less the calendars of the Courts of Appeals be- 
come so large that the cases cannot be promptly 
passed upon. 


The many friends of Mrs. Myra Bradwell, of 
Chicago, for so many years editor and publisher 
of the Chicago Legal News, will have read with 
deep regret the following telegraphic dispatch 


which we find in the daily newspapers. 

“Mrs. Myra Bradwell, editor of the Chicago Legal News, 
and the first woman ever admitted to the bar in the United 
States, is seriously ill at her residence, No. 1428 Michigan ave- 
nue. She is suffering from a complication of maladies, and 
has consulted the ablest physicians in this and other countries, 
who pronounce her case hopeless. She has been ill for several 
—_ and has been confined to her bed for three months. 

er strength has waned from day to day, and she is so weak 
that the family has been summoned to her bedside.” 

The very large circle of acquaintances of the 
estimable lady will share in the appropriate ex- 
pression of sympathy expressed in the subjoined 
resolution of the Illinois Bar Association, on 
the recent assembly of that body in Peoria, 
which was submitted by the Hon. E. B. Sher- 


man of Chicago. 


** Resolved, That this association has learned with sincere 
sorrow of the long, painful and serious illness of Mrs. Myra 
Bradwell, the first woman made an honorary member of this 
association, and one of the worthy pioneers in the great move- 
ment to give women equal rights before the law, and — 
pi po epee nns to enter all appropriate fields of useful activity; 
and the secretary is hereby directed to transmit to Mrs. Brad- 
well the assurance of our esteem and sympathy.” 

Since the above lines were put in type, Mrs. 
Bradwell has died, and an obituary notice will 


be found in another part of this paper. 


In his report to the Legislature of Massachu- 
setts, ex-Attorney-General Pillsbury, referring 
to the expediency of a right of exception by the 
Commonwealth in criminal cases, says: “It has 
been doubted whether this can be done con- 
sistently with the rule that a person shall not 
twice be put in jeopardy for the same offense. 
But there is no such prohibition in our Con- 
stitution, and the provision of the Constitution 
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of the United States to this effect does not 
apply to the States.” 

Article 6 of the Constitution of the United 
States provides that “this Constitution, and the 
laws of the United States which shall be made 
in pursuance thereof, shall be the supreme law 
of the land, and the judges in every State shall 
be bound thereby, any thing in the Constitution 
or laws of any State to the contrary notwith- 
standing.” 

By article 5 of the amendments to the Con- 
stitution it is provided that “No person shall 
be held to answer for a capital crime unless on 
indictment of a grand jury, etc. Nor shall any 
person be subject for the same offense to be 
twice put in jeopardy of life or limb.” 

It would be interesting to know why this 
amendment does not apply to every State, any 
thing in the Constitution or laws of such State 
to the contrary notwithstanding; and why the 
words “nor shall any person ” do not extend to 
every person in the United States. 


‘The question is raised by a recent decision 
of Judge Dundy of the United States District 
Court at Omaha, whether the employees of rail- 
roads which are in the hands of receivers ap- 
pointed by United States courts are in any 
proper sense employees of the United States. 
Judge Dundy enjoined certain railroad em- 
ployees from striking against a reduction of 
wages, on the ground that as the receiver who 
is managing the railroad is an officer of the 
court, they are in the hands of the court to the 
extent implied in his injunction. The point is 
now raised whether it does not follow from 
Judge Dundy’s premises that these employees 
of the receiver, who is an officer of the United 
States, because an officer of the United States 
court, are themselves employees of the United 
States; and, if they are, do they not come under 
the provisions of the law of 1892, which limits 
a day’s work for the United States to eight 
hours? The employees of the Union Pacific 
could not have been enjoined from striking on 
Judge Dundy’s ground if they were employees 
of the corporation, and if not employees of the 
corporation, for whom are they working if not 
for the United States ? 


It appears from Mr. Moriarty’s translation 
of a French book on the Paris law courts that 
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in France the young advocate is appointed soon 
after his period of “ probation” to be a juge de 
paix in the country, with a salary of about 
1,750 francs a year. If he reaches the chief 
justiceship — as president of the Court of Cas- 
sation, he will only receive 30,000 francs a year. 
No estimate is given of what the most success- 
ful barristers earn; but it is difficult to believe 
that the great leaders of the profession would 
content themselves with incomes as meagre as 
the salaries of the judges. A suit for judicial 
separation given by default, never costs less 
than 500 francs. No lawsuit is brought toa 
conclusion, even if there be no appeal, under a 
year, and then only if both parties are anxious 
to expedite the hearing. A defended divorce 
action never costs less than from 1,000 to 1,500 
francs; and if there are questions of alimony, 
custody of children, or examination of witnesses 
by commission, the cost may be doubled. 
If both parties use all possible dispatch, 
the first hearing may be effected in thirteen 
months. If the defeated party appeals, he finds 
to his dismay that he must go to another 
solicitor, though the advocate remains, and he 
will have to wait another year. Asin England, 
there is a double appeal, and the final resort is 
to the Court of Cassation. But this final appeal 
is really a double process, and the unfortunate 
appellant has first to go to the Court of Re- 
quests, which examines the case ex parte, to 
discover whether there are really points of law 
to be settled, as the Court of Cassation does 
not trouble itself with mere questions of fact. 
Under the most favorable circumstances, an ac- 
tion cannot be carried through all the stages of 
appeal in less than four or five years. All these 
evils exist in spite of a thorough system of de- 
centralization not confined to courts of first in- 
stance, because there are many provincial 
Courts of Appeal. 

The staff of judges, too, is enormous, and ap- 
parently three or four judges are needed for the 
most trumpery actions. The Court of Requests, 
above referred to, will probably number fifteen 
judges, and there are seventy-four judges of 
first instance in Paris alone. The Paris bar 
seems to be overcrowded. ‘The advice given 
to the probationers is amusing and suggestive. 
“ Let those of you who do not disdain pecuniary 
considerations ask for your fees beforehand and 
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by word of mouth.” Fees cannot be recovered; 
canvassing is forbidden; and a man must wait 
patiently for work. Nor must he entertain 
delusive hopes that briefs will come if a gratui- 
tous argument wins success in a sensational 
case. The judges however do not appear to 
be as accommodating to the leaders of the bar 
as they are with us. “Mr. President,” says a 
timid junior, “ my leader is detained in another 
court.” “Very well, you must go on without 
him; if he has more work than he can do, he 
must hand some over to you.” It is a remark- 
able fact that with the single exception of cases 
of compensation for the compulsory taking of 
property, there is no trial by jury in civil cases. 


An interesting point on the question of re- 
leasing an indorser or joint maker (sometimes 
called “surety-maker”) of a promissory note 
arose in the Appellate Court of Indiana. The 
note read * * * “we severally waive all 
defenses on the ground of any extension of the 
time of its payment that may be given by the 
holder or holders,” etc. There was not simply 
one extension permitted but several, and the 
court held that the stipulation in the note 
was met and satisfied by one extension. The 
other had the effect of discharging the “ surety- 
maker.” Bank v. Chick, 64 N. H. 410. The 
following additional examples were cited in 
illustration of the principle. In Rogers v. 
Warner, 8 Johns. 92, a letter of credit was given, 
stating, “Our sons wish to take goods of you on 
credit. We are willing to lend our names as 
security for any amount they may wish;” and 
it was held: “The true construction of the 
letter of credit is that it is to be confined to the 
first parcel of goods.” In another case a father 
wrote that he would hold himself accountable 
for “any sum” that his son might become in- 
debted, not exceeding $200; and it was held 
that “the words are evidently satisfied when 
any one indebtedness is incurred.” White v. 
Reed, 15 Conn. 457. In another case the lan- 
guage was, “I will guaranty the payment of 
any goods you may sell him;” and it was held 
to refer “to but one transaction, and not toa 
number of transactions.” Schwartz v. Hyman, 
107 N. Y. 562. When the word “any” is used 
in a plural sense, a different rule applies; as, 
for instance, “any facts and circumstances.” 





Heaton. Wright, 10 How. Pr. 79-83. “* Any 
creditors’ include all creditors.” Livermore v. 
Swasey, 7 Mass. 213-227. And see also TZil/lou 
v. Britton, 9 N. J. Law, 120-128. The lan- 
guage of the stipulation however in this case, is 
not “any extensions,” in the plural, but simply 
“any extension,” in the singular. Oyler v. Mc- 
Murray, 34 N. E. Rep. 1004. 


An important case for savings banks has just 
been decided by the Supreme Court. A man 
named W. R. Tobin, who had some money in 
the Manhattan Savings Bank, kept his pass- 
book in atrunk in his room. Some one got 
hold of it, went to the bank, drew out $930 and 
then put the book back in the trunk. When 
Tobin found this amount charged on his book 
he went to the bank, where the cashier showed 
him a receipt for it signed “ William R. Tobin.” 
Tobin pronounced thisa forgery. The cashier 
told Tobin that the man who had drawn the 
money had answered all the necessary ques- 
tions as to the names of his father and mother 
and his birthplace. Tobin insisted on drawing 
his money, but the bank would not make good 
the $930, under its rule, which says that “ offi- 
cers and clerks will endeavor to prevent frauds 
on depositors, but all payments made to any 
person producing the proper deposit pass-book 
shall be good and valid payments.” Tobin sued 
the bank for the $930 and got a verdict. The 
bank appealed and the General Term has finally 
decided that it must pay the amount over again. 


A Chinaman in Oregon was betrothed in 
China some years ago to a bride only two years 
old. He had never seen her since, but six 
months ago he was married to her by sewing 
together two cards on which the particulars of 
the betrothal were written, and sending them 
to China, he receiving a similar pair of cards 


from the bride. Nowa United States judge 
has decided that the wife may land in this 
country, because the marriage being valid in 
China is valid here, and even a Chinese may 
have his wife with him. 


Prosper Merimee said in one of his sallies of 
wicked wit, that “in France, when a man dis- 
covers that he is incapable as a lawyer, he makes 
of himself a magistrate.” 
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JURISDICTION OF ACTIONS FOR INJUR- 
IES TO REAL PROPERTY IN A FOREIGN 
STATE. 


OME thirteen years ago the undersigned con- 
tributed to Taz ALBaNy Law Journat an arti- 

cle entitled ‘‘Jurisdiction of Actions for Injuries to 
Lands in a Foreign State” (vol. 22, pp. 47, 219. 
See criticism by E. B. Cowles at p. 119), in which 
he took the position that the common law of venue 
was founded upon a technical distinction made be- 
tween local and transitory matters, and local and 
transitory actions, from which resulted the creation 
of a fiction of law and the consequent rules of venue. 
That the distinction was technical, not substantial, 
and was disapproved by Lord Mansfield and by 
Chief Justice Marshall, in Livingston v. Jefferson, 1 
Brockenbrough, 203, who were of the opinion that 
there was no objection, upon general principles of 
law, to the entertaining of an action of trespass for 
injuries to land situated in a foreign country. That 
there was an inherent jurisdiction, fettered and con- 
trolled only by the local venue, to try such actions; 
that the question was one of procedure, not of ju- 
risdiction. In creating the rules of venue, John 
Bull reasoned in this way: Causes of action ex con- 
tractu and other transitory causes of action were 
supposed to arise anywhere, and therefore in Eng- 
land, and a false venue in England was allowed to 
be stated which could not be traversed. Here, then 
was an absolute presumption of law, contrary to the 
fact, that the transaction took place in England. 
‘“‘T presume the same fiction might have been 
adopted with regard to local matters abroad as was 
adopted with regard to transitory matters abroad, 
provided the defendant was resident within the ju- 
risdiction, and the remedy was in personam. It was 
however not thought desirable to extend the fiction 
to matters local.” [1892] 2Q. B. 416. It was nec- 
essary to allege the venue in England in all actions, 
but Mr. Bull thought it was going too far to create 
a fiction of law that a trespass upon lands in Canada 
was committed in England; in other words, that 
Quebec, for instance, was, ‘‘ in the eye of the law,” 
situated in England. That would be a too ‘ vio- 
lent presumption.” But now, since all these fictions 
and technicalities have been swept away, the Court 
of Appeal in England has decided that, as a conse- 
quence of the abolishment of the local venue, the 
High Court has jurisdiction to entertain an action 
for damages in respect of trespass to land situate in 
a foreign country against a defendant who is within 
the jurisdiction. Companhia de Mogambique v. 
British South Africa Co. [1892], 2 Q. B. 358. The 
opinions of Lord Mansfield and Chief Justice Mar- 
shall were quoted and approved. The whole sub- 
ject was ably and thoroughly discussed in argument 
by Sir Henry James and Sir Charles Russell, and care- 





fully considered in the judgments of Fry and Lopes, 
L. J., and by Lord Esher, dissenting, and they are all 
very interesting and instructive. The difficulties as 
to local actions, such as trespass to land abroad, 
being tried in the courts of the realm, arose from 
the technical rules as to the necessity in such cases 
for a local venue, as distinguished from any inherent 
want of jurisdiction in our courts to try them.” 
P. 416. That there was an inherent dormant juris- 
diction, which could not be exercised because of 
a technical impediment in the shape of local 
venue. 

In 1 Com. P. Div. 51, Lord Blackburn empha- 
sized the distinction between jurisdiction and venue. 
“‘T do not think this case raises any question as to 
jurisdiction, though in some respects it has been 
argued as if it did. The case turns on the technical 
distinction between local actions, where the trial 
must be local, and transitory actions, and the ques- 
tion is one of venue only.” 

Now, it appears that our Court of Appeals, in the 
recent case of Sentenis v. Ladew, 140 N. Y. 463, has 
rendered a decision that cannot be reconciled in 
principle with the decisions in Am. U. Tel. Co. v. 
Middleton, 80 N. Y. 408; Cragin v. Lovell, 88 id. 
258; Dodge v. Colby, 104 id. 445. In these cases 
it was held that the court had no jurisdiction of 
the subject of the action, viz., trespass upon lands 
situated in another State. Now the court says: 
‘* We entertain no doubt that the Supreme Court 
had jurisdiction to render the judgment awarded in 
this action. Under the Constitution, it has general 
jurisdiction in law and equity, and of the class of 
actions to which this cause belongs. It is not pro- 
hibited by any statute from entertaining jurisdic- 
tion of a suit for damages for injuries to real prop- 
erty in another State. As was stated by Judge Earl 
in 88 N. Y. 258: ‘‘It is a general rule of law that 
actions for injuries to real property must be brought 
in the forum rei site, and this rule of law has been 
uniformly sanctioned and upheld in this State.” 
But a party may waive a rule of law or a statute, 
where it is exclusively a matter of right, and no 
considerations of public policy or morals are in- 
volved, and having once done so, he cannot subse- 
quently invoke its protection. If the court acquires 
jurisdiction of the persons of the parties, and the 
defendant makes no objection to the authority of 
the court to hear the cause, and the parties proceed 
to atrial upon the merits, the judgment rendered 
would be neither void nor voidable for want of ju- 
risdiction, but would be binding and conclusive 
upon the parties.. The rule of law which the courts 
will enforce in this class of actions, when objection 
is duly and seasonably made, is waived by the 
plaintiff when he brings the action; and by the 
defendant if he pleads generally, and goes to 
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trial without insisting upon its benefits.” 
nard, J. 

It should be observed that the prior decisions 
were based upon the common law of venue as 
though it still existed in force, whereas the forms 
of actions and the technical distinction between 
them and the fictions founded upon them or arising 
out of them, and the whole artificial system of pro- 
cedure had been wiped out, and new provisions regu- 
lating the place of trial were adopted. Now, at 
common law, it was not possible for the plaintiff to 
confer jurisdiction of such an action, for if the 
venue was truly stated (as it was required to be), 
the fact of non-jurisdiction would be disclosed on 
the face of the declaration, and the court would re- 
fuse to entertain it. But now the Court of Appeals 
holds that the parties may waive the objection-—the 
plaintiff by bringing the action, and the defendant 
by not insisting upon it. In other words, jurisdic- 
tion of the subject-matter may be conferred by con- 
sent of the parties. 

According to the adjudications, the court pos- 
sesses jurisdiction, and at the same time it does not. 
If jurisdiction exists, as the latest decision holds, it 
is not necessary for the parties to confer it; but it 
seems that the plaintiff confers it by instituting the 
action, so far as he is concerned, and yet the de- 
fendant may take it away by objection! And pray 
what does the court mean by the term ‘‘ jurisdic- 
tion?” Is it a shuttle-cock or weather-vane? In the 
former decisions the court required jurisdiction of 
the parties, but yet held that it had no jurisdiction 
—of what? Why, of the subject of the action, of 
course. Why? Because the action was local, and 
must be brought in the country or State where the 
lands are situated, as though it were an action in 
rem. It is evident that the latest decision overturns 
the basic principle of the former decisions. We have 
no doubt that, upon a re-examination of the whole 
subject, with the recent decision in England before 
it, the Court of Appeals would unhesitatingly come 
to the conclusion that it is not a question of juris- 
diction, but a matter of venue only, and that the 
venue in such actions is expressly provided for by 
section 982 of the Code, upon a just interpretation 
of all the provisions regulating venue. 

According to the syllabus to People v. Johnson, 
N.Y. L. J., Jan. 2, 1894, the Court of Appeals 
have decided that ‘‘ where the defendant's counsel 
opens the door by asking a question,” etc. Are 
there any lawyers in Albany capable of performing 
this feat with their vocal organs? Here, in Buffalo, 
there are several ‘‘muscular lawyers,” as, for in- 
stance, ex-Judge Humphrey, Daniel N. Lockwood, 
Leroy Andrus, et al., who can accomplish it, provi- 
ded however that the door opens outwardly. 

F. P. Murray. 


May- 


Burra.o, January 24, 1894. 





| NEGOTIABLE INSTRUMENTS — RAISED 


DRAFT -— LIABILITY OF BANK —FRAUD 
OF CLERK. 


. 


UNITED STATES CIRCUIT COURT OF APPEALS, EIGHTH 
CIRCUIT, OCTOBER 16, 1893. 


ExcHancE Nat. Bank OF SPOKANE V. BANK OF 
LittLe Rock. 


A bank clerk, whose duty it was to prepare exchange for the 
cashier’s signature, so drew a draft for $25 to his own or- 
der that the amount could be readily altered, and, after 
procuring the cashier's signature by pretending that he 
wished to make a remittance of that amount, altered the 
draft so that it presented the appearance of a genuine draft 
for $2,500, and thereafter indorsed it, and procured it to be 
discounted. Held, that the forgery of the clerk, and not 
the negligence of the bank, was the proximate cause of the 
loss, and the bank was not liable therefor. 

The bank was notliable on the ground that the forger was its 
confidential employee, because in this transaction he acted 
as a purchaser, and not as an employee, and because the 
purchase of the draft was complete, and he was the owner 
of it when the forgery was committed. 


N error to the Circuit Court of the United States 

for the Eastern District of Arkansas. 

At law. Action by the Exchange National Bank 
of Spokane, Wash. , against the Bank of Little Rock, 
Ark., to recover the amount of a draft raised after 
its issue by defendant. Plaintiff brings error. 


Statement by Sanborn, Circuit judge: 


‘*The Exchange National Bank of Spokane, Wash., plaintiff 
in error, brings this writ of error to reverse a judgment of dis- 
missal of an action brought by it against the Bank of Little 
Rock, Ark., the defendant in error, to recover the amount of 
a draft for $2,500, which had been raised from $25 after the 
defendant had issued it, and before the plaintiff bought it. 
One D. C. Jordan, an employee of the defendant, whose busi- 
ness it was to prepare the exchange for the cashier to sign, 
drew a draft of the defendant on a New York bank, payable 
to his own order, for $25, for the cashier to sign, under the 
pretense that he wished to make a remittance to his brother. 
He so wrote the words “ twenty-five’ that there was room in 
the blank just after it to insert the word “hundred.” He so 
punched the figures $25" that there was room just 
after them to insert with the punch two ciphers and a star in 
the usual manner, and he so wrote the figures ‘‘ $25” that 
there was room immediately after them to insert two ciphers. 
In this condition he presented the draft to the cashier, who ex- 
amined it, saw the way in which it was written and punched, 
and then signed it, and delivered it to Jordan. The latter thea 
made the insertions of the words and figures he had left room 
for, and the paper became a fair draft for $2,500, without any 
erasure, interlineation or other mark to excite suspicion of the 
alteration. This is a copy of the altered draft: 





(Punched.) 
$2500 ;¢ BANK OF LITTLE ROCK. $2500.00 


Litre Rock, ARK., Mar. 8, 1890. 

Duplicate Unpaid. 
Pay to the order of D. C. Jorpan, 
Twenty-five Hundred 


No. 3539. 
Dollars. 


Original. 
To CHemicaL NATIONAL BANK, 


C. T. WALKER, 
Cashier. 








After making the alterations, he indorsed this draft to a fic- 
titious person, indorsed the name of the fictitious person upon 
it, and delivered it to a third person, who was identified at the 
bank of the plaintiff, and at whose request the plaintiff dis- 
counted the draft in good faith, for value, and without notice 
or suspicion of any alteration in it. The court below held that 
the draft was a forgery, and imposed no liability on the de- 
fendant, and this is the supposed error complained of. 
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S. R. Cockrill and George H. Sanders, for plaintiff 
in error. 


Dan W. Jones and W. S. McCain, for defendant 
in error. 


Sanporn, Circ. J. There is a decided conflict of 
authorities over the question whether the maker of 
commercial paper or the innocent purchaser of it 
should bear the loss resulting from a fraudulent and 
unauthorized alteration in its terms or amount after 
its issuance and before its purchase, where the 
drawer or maker writes it so carelessly that the al- 
teration may be made without exciting any sus- 
picion of the forgery. 

It is said that the drawer should suffer the loss, 
because his carelessness invites the forgery, on the 
principle that where one of two innocent parties 
must suffer from the fault of a third, he shall sus- 
tain the loss who put it in the power of a third to 
occasion it. It is said that he should bear the loss, 
because when he issues the paper he represents to 
the commercial world that the draft or note is gen- 
uine, and because confidence in negotiable paper 
will be lessened if makers are allowed to repudiate 
alterations which they have invited. These are but 
some of the reasons assigned for charging the maker 
of the paper with the loss. They are good reasons 
for holding the maker of negotiable paper liable for 
any loss of which his carelessness is the proximate 
cause. If he carelessly intrusts checks or notes 
having blanks therein that were evidently intended 
to be filled, to a third party, who sabsequently fills 
up and sells them, or if he intrusts to a confidential 
clerk the duty of filling the blanks in notes or 
drafts he has assigned or indorsed, and the clerk 
inserts excessive amounts, he cannot defend against 
such paper in the hands of an innocent purchaser, 
and the reasons referred to above fairly apply. In 
such cases the loss is the natural and probable con- 
sequence of his own negligence, a loss that he 
might have and ought to have foreseen; a loss the 
risk of which he fairly assumes by his own acts. 
But when the drawer has issued a draft or note 
complete in itself, but in such a form as to be easily 
altered without attracting attention, and it is after- 
ward fraudulently raised by a third person without 
his knowledge or authority, and then bought by an 
innocent purchaser, it is not his négligence, but the 
crime of the forger, that is the proximate cause of 
the loss. Forgery and consequent loss cannot be 
said to be the natural or probable consequence of 
issuing a draft artificially drawn. The presumption 
is that dealers in commercial paper are honest men, 
and not forgers, and that such paper will not be 
changed. It willnot doto say that every one whose 
negligence invites another to commit a crime is lia- 
ble to a third party for the loss the latter sustains 





thereby. One who, by carelessly leaving a pile of 
shavings near his house, invites another to commit 
the crime of arson that results in the burning of his 
neighbor's buildings, is not liable to his neighber 
for that loss. The farmer who negligently turns 
his horse into the highway, and thereby invites 
a thief to steal it, does not thereby lose title to 
his horse when an innocent purchaser has bought 
him of the thief. Nor is there, in our opinion, any 
sound reason why the liability of the maker of a 
promissory note or bill of exchange, complete in 
itself when issued, but subsequently fraudulently 
raised without his knowledge or authority, should 
be measured by the facility with which a third per- 
son has committed the crime of forgery upon it, or 
why he should be held liable for the loss resulting 
from such a forgery. The altered contract is not his 
contract. His representation was not that the 
forged contract was his, but that the original con- 
tract was his, and the rule caveat emptor makes it 
the duty of the purchaser when he buys it, and not 
of the maker, to then see that it is genuine. To cite 
and attempt to distinguish the decisions upon this 
question would be a work of supererogation. The 
authorities have all been carefully reviewed, and the 
conclusion to which we have arrived has been 
reached in Holmes v. Trumper, 22 Mich. 427, by 
Mr. Justice Christiancy, with whom Chief Justice 
Campbell and Justices Graves and Cooley concurred ; 
in Bank v. Stowell, 123 Mass. 196, by Chief Justice 
Gray, without dissent from any member of the Su- 
preme Judicial Court of Massachusetts; in Burrows 
v. Klunk, 70 Md. 451; in Bank v. Clark, 51 Iowa, 
264; in Fordyce v. Kosminski, 49 Ark. 40; and in 
Goodman v. Eastman, 4 N. H. 455; while the de- 
cisions in Simmons v. Atkinson & Lampton Co., 69 
Miss. 862; Charlton v. Reed, 61 Iowa, 166, and 
Angle v. Insurance Co., 92 U. S. 330, 340, are to the 
same effect. This question has been much dis- 
cussed, and the authorities differ, but we think the 
better reasons, the most forcible and convincing 
opinions, and the marked trend of the later decis- 
ions support the view of the court below. 

But it is said that this case is an exception to the 
decisions and the reasoning to which we have re- 
ferred because this draft was raised by the confiden- 
tial clerk and employee of the bank. The answer is 
that this was a transaction between the bank, on 
the one side, and Jordan, the clerk, as a purchaser 
of the draft, on the other. Whatever may have been 
their relations in other matters, in this they dealt at 
arm’s length as vendorand purchaser. Moreover, it 
was not until after the draft had become a perfect 
instrument, had been signed by the cashier, and 
completely delivered to the purchaser, that it was 
raised, Certainly Jordan was not then acting for 
the bank, or in his capacity as its clerk. The bank 
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did not employ or confide in him to remit or dis- 
pose of this draft after he had purchased it. He 
was then acting in his own behalf, and using his 
own property. 

The judgment below is affirmed, with costs. 


COMBINATIONS OF EMPLOYEES AND EM- 
PLOYERS—CONSPIRACY. 


PENNSYLVANIA SUPREME COURT, JANUARY 2, 1894. 


Corr v. Murpay. 


By the common law it was indictable as conspiracy when a 
number of employees combine to raise the price of wages. 
Under the acts of Assembly of May 8, 1869, June 14, 1872, 
April 20, 1876, and June 16, 1891, employees may combine 
to raise wages, and to persuade by lawful means all others 
from working for a less sum than demanded by them. 
They cannot however use force or menace of harm to per- 
son or property to prevent one of their number, who de- 
sires to work, from doing so. 

Where employers combine to resist an advance demanded by a 
combination of employees, by refusing to sell to any par- 
ties who have conceded such advance, such employers 
cannot be held liable in damages for refusing to sell to such 
parties or advising others not to sell to such parties, as 
there is no element of unlawful combination to restrain 
trade for greed or profit in such action, nor is any malice 
to be inferred. 

The fact that such employers told outside parties that they 
would withdraw their trade from them if they sold to par- 
ties who had ded to the d ds of the employees, is 
not such threat or menace as renders them liable for con- 
spiracy. 

Whether the acts of 1876 and 1891 exempting employees from 
the penalty for unlawful combination to fix the price of 
wages are unconstitutional, because embracing only a par- 
ticular class, not decided. 

PPEAL of Hugh Murphy and others, from the 
judgment of the Common Pleas of Allegheny 
county, in an action of trespass by George M. Cote 
to recover damages for conspiracy to injure him by 
unlawfully and improperly preventing him from get- 
ting lumber and material to supply his trade. The 
facts are sufficiently stated in the opinion of the Su- 


preme Court, infra. 


J. McF. Carpenter and J. 8. Ferguson (EH. J. Fer- 
guson, with them) for appellants. 


J. A, Wakefield and J. W. Kinnear, for appellants. 


Dean, J. The defendants were members of the 
Planing Mill Association of Allegheny county and 
Builders’ Exchange of Pittsburgh. The different 
partnerships and individuals composing these asso- 
ciations were in the business of contracting and 
building and furnishing building material of all 
kinds. On the 1st of May, 1891, there was a strike 
of the carpenters, masons, and bricklayers in the 
building trades, bringing about, to a large extent, a 
stoppage of building. 

The men demanded an eight hour day, with no 
reduction in wages theretofore paid, which the em- 
ployers refused to grant; then astrike by the unions 
of the different trades was declared. The plaintiff 
at the time was doing business in the city of Pitts- 
burgh asa dealer in building materials. He was 





. 





not a member of either the ‘‘ Planing Mill Asso- 
ciation” or the ‘‘ Builders’ Exchange;” there were 
also contractors and builders, who belonged to 
neither of these organizations, who conceded the 
demands of the workmen; they sought to secure 
building material from dealers wherever they could, 
and thus go on with their contracts; if they suc- 
ceeded in purchasing the necessary materials the 
result would be that at least some of the striking 
workmen would have employment at a higher rate 
of wages than the two associations were willing to 
pay; the tendency of this was-.to strengthen the 
cause of the strikers, for those employed were able 
to contribute to the support of their fellow-work- 
men who were idle. The two associations already 
named sought to enlist all concerned as contractors 
and builders or as dealers in supplies, whether 
members of the association or not, in the further- 
ance of the one object — resistance to the demands 
of the workmen. The plaintiff and six other in- 
dividuals or firms engaged in the same_busi- 
ness refused to join them and undertook to continue 
sales of building material to those builders who had 
conceded the eight hour day. The Planing Mill 
Association and Builders’ Exchange tried to limit 
their ability to carry on work at the advance by in- 
ducing lumber dealers and others to refrain from 
shipping, or selling them in quantities, the lumber 
and other material necessary to carrying on the re- 
tail business; in several instances their efforts were 
successful, and the plaintiff did not succeed in pur- 
chasing lumber from certain of the wholesale dealers 
in Cleveland and Dubois, where he wanted to buy. 
The defendants were active members of one or other 
or both of the associations engaged in the contest 
with the striking workmen. The strike continued 
about two months; after it was at an end the plain- 
tiff brought suit against defendants, averring an 
unlawful and successful conspiracy to injure him in 
his business, and to interfere with the course of 
trade generally, to the injury of the public, that 
the conspiracy was carried out by a refusal to sell 
to him building materials themselves, and by threats 
and intimidation preventing other dealers from 
doing so. Under the instructions of the court upon 
the evidence there was a verdict for plaintiff in the 
sum of $2,500 damages, which the court reduced to 
$1,500; then judgment, and from that defendants 
take this appeal. 

The plaintiff's case is not one which appeals very 
strongly to asense of justice. The mechanics of 
Pittsburgh engaged in the different building trades 
on the ist of May, 1891, demanded that eight hours 
should be computed as a day in payment of their 
wages. Their right to do this is clear. It is one 
of the indefeasible rights of a mechanic or a laborer 
in this Commonwealth to fix such value on his ser- 
vices as he sees proper, and under the Constitution, 
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there is no power lodged anywhere to compel him 
to work for less than he choses to accept. But in 
this case the workmen went further; they agreed 
that no one of them would work for less than the 
demand, and by all lawful means, such as reasoning 
and persuasion, they would prevent other workmen 
from working for less. Their right to do this is 
also clear. At common law, this last was a con- 
spiracy and indictable, but under the acts of 1869, 
1872, 1876 and 1891, employees acting together by 
agreement may, with few exceptions, lawfully do all 
those things which the common law declared a con- 
spiracy. They are still forbidden, in the prosecu- 
tion of a strike, preventing any one of their num- 
ber, who may desire to labor, from doing so, by force 
or menace of harm to person or property; but the 
strike here was conducted throughout in a lawful, 
orderly manner. The employers, contractors and 
others, engaged in building and furnishing supplies, 
members of the two associations already mentioned, 
to which the defendants belonged, refused to con- 
cede the demands of the workmen, and there then 
followed a prolonged and bitter contest. The mem- 
bers of the associations refused to furnish supplies 
to those engaged in the construction of any build- 
ing where the contractor had conceded the eight 
hour day. This, as individual dealers they had a 
clear right todo. They could sell and deliver their 
material to whom they pleased. But they also went 
further; they agreed among themselves that no 
member of the association would furnish supplies to 
those who were in favor of or had conceded the 
eight-hour day, and that they would dissuade other 
dealers, not members of the associations, from fur- 
nishing building material to sach contractors or re- 
tail dealers to the extent of their power; this agree- 
ment was carried out. This clearly was combina- 
tion, and the acts of Assembly referred to do not, 
in terms, embrace employers; they only include 
within their express terms, workmen; hence, it is 
argued by counsel for appellee, these defendants 
are subject to all the common law liability of con- 
spirators in their attempts to resist the demands for 
increased wages; that is, there can be a combination 
among workmen to advance wages, but there can 
be no such combination of employers to resist the 
advance; that which by statute is permitted to the 
one side, the common law still denies to the other. 
If this position be well taken, we then have this in- 
equality; the plaintiff who is aiding a combination, 
either directly or indirectly, intentionally or unin- 
tentionally, to advance wages, sues for damages 
members of another combination who resist the ad- 
vance. Nor is there any difference in the character 
or the acts or means on both sides in futherance of 
their purposes. The workmen will not work them- 
selves, and they use persuasion and reason. with 
their fellows to keep them from going to work until 





the demand is conceded ; the employers will not sell 
to contractors who concede the demand, and they 
do their best to persuade others engaged in the 
same business from doing so. 

Then the element of real damage to plaintiff is 
absent; by far the larger number of dealers in the 
city and county were members of the combination 
which refused to sell; only the plaintiff and six 
others refused to enter the combination; the result 
was that these seven had almost a monopoly of fur- 
nishing supplies to all builders who conceded the 
advance. Plaintiff admits in his own testimony that 
thereby his business and profits largely increased ; 
in a few instances he paid more to wholesale dealers, 
and put in more time buying than he whould have 
done if the associations had not interfered with 
those who sold him; but it is not denied that as a 
result of the combination he was individually a large 
gainer. True, he avers, that if defendants had gone 
no further than to refuse to sell themselves, he 
would have made a great deal more money; that is, 
he did not make as large a sum as he would have 
made, if they had not dissuaded others, not mem- 
bers of the associetion from selling to him; but that 
by the fact of the combinations and strike he was 
richer at the end than when they commenced, is not 
questioned. 

We then have these facts somewhat peculiar in 
the administration of justice; a plaintiff suing and 
recovering damages for an alleged unlawful act of 
which he himself in so far as he aided the work- 
men’s combination is also guilty, and both acts 
springing from the same source, a contest between 
employers and employed as to the price of daily 
wages; and then the further fact, that this contest, 
instead of damaging him, resulted largely to his 
profit. 

We assume, so far as concerns defendants, if their 
agreement was unlawful, or if lawful it was carried 
out by unlawful acts, to the damage of plaintiff, the 
judgment should stand. All the anthorities of this 
State go to show that while the act of an individual 
may not be unlawful, yet the same act, when com- 
mitted by a combination of two or more, may be 
unlawful, and therefore be actionable. A dictum of 
Lord Denman in R. v. Seward, 1 A. & E. 711, gives 
this definition of a conspiracy: ‘‘It is either a com- 
bination to procure an unlawful object, or to pro- 
cure a lawful object by unlawful means.” This 
leaves still undetermined the meaning to be given 
the words lawful and unlawful in their connection 
in the antithesis. An agreement may be unlawful 
in the sense, that the law will not aid in its enforce- 
ment or recognize it as binding upon those who have 
made it, yet not unlawful in the sense that it will 
punish those who are parties to it, either criminally 
or by a verdict in damages. Lord Denman is re- 
ported to have said afterward in R. v. Heck, 9 A. & 
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E. 690, that his definition was not very correct. See 
note to section 2291, 3d Wharton’s Criminal Law. 

It is conceded however in the case in hand, any 
one of defendants, acting for himself, had a right 
to refuse to sell to those favoring the eight-hour 
day; and, so acting for himself, had the right to 
dissuade others from selling. If the act were un- 
lawful at all, it was because of the combination of a 
number. Gibson, J., in Com. v. Carlisle, Brightly’s 
R. 40, says: ‘‘Where the act is lawful for the in- 
dividual, it can be the subject of conspiracy when 
done in concert only where there is a direct inten- 
tion that injury shall result from it, or where the 
object is to benefit the conspirators to the prejudice 
of the public or the oppression of individuals, and 
where such prejudice or oppression is the natural 
and necessary consequence.” 

In the same case it is held: ‘‘A combination is 
criminal wherever the act to be done has a necessary 
tendency to prejudice the public or to oppress in- 
dividuals by unjustly subjecting them to the power 
of the confederacy, and giving effect to the pur- 
poses of the latter, whether of extortion or mischief. 
According to this view of the law, a combination of 
employers to depress the wages of journeymen below 
what they would be if there was no recurrence to 
artificial means on either side, is criminal.’ This 
case puts the law against the combination in as 
strong terms, if not stronger, than any others 
of our own State. The significant qualifica- 
tion of the general principle, as mentioned in 
the last three lines, will be noticed: ‘‘if there was 
no recurrence to artificial means on either side.” 
The prejudice to the public is the use of artificial 
means to affect prices whereby the public suffers, 
A combination of stock-brokers to corner a stock, of 
farmers to raise the price of grain, of manufacturers 
to raise the price of their product, of employers to 
reduce the price of labor, of workmen to raise the 
price, were, at the date of that decision, at common 
law, all conspiracies. The fixed theory of courts 
and legislators then was that the price of every thing 
ought to be, and in the absence of combination 
necessarily would be, regulated by supply and de- 
mand. The first to deny the justice of this theory, 
and to break away from it, was labor, and this was 
soon followed by the legislation already noticed, 
relieving workmen from the penalties of what, for 
more than a century, had been declared unlawful 
combinations or conspiracies. Wages, it was argued, 
should be fixed by the fair proportion labor had 
contributed in production; the market price, deter- 
mined by supply and demand, might or might not 
be fair wages; often was not, and as long as work- 
men were not free by combination to insist on their 
right to fair wages, oppression by capital, or, which 
is the same thing, by their employers, follows. 

It is not our business to pass on the soundness of 





the theories which prompt the enactment of statutes. 
One thing however is clear, the moment the Legis- 
lature relieves one, and by far the larger number, 
of the citizens of the Commonwealth from the com- 
mon-law prohibitions against combinations to raise 
the price of labor, and by a combination the price was 
raised, down went the foundation on which common- 
law conspiracy was based as to that particular subject. 
Before any legislation on the question, it was held 
that a combination of workmen to raise the price of 
labor, or of employers to depress it, was unlawful, 
because such combination interfered with the price 
which would otherwise be regulated by supply and 
demand; this interference was in restraint of trade 
or business, and prejudicial to the public at large. 
Such combination made an artificial price; work- 
men, by reason of the combination, were not willing 
to work for what otherwise they would accept; em- 
ployers would not pay what otherwise they would 
consider fair wages. Supply and demand consist in 
the amount of labor for sale and the needs of the 
employer who buys. If more men offered to sell 
labor than are needed, the price goes down, and the 
employer buys cheap; if fewer than required offer, 
the price goes up, and he buys dear; as every seller 
and buyer is free to bargain for himseJf, the price is 
regulated solely by supply and demand. On this 
reasoning was founded common-law conspiracy in 
this class of cases. But in this case, the workmen, 
without regard to the supply of labor or the demand 
for it, agreed upon what, in their judgment, isa fai 
price, and then combined in a demand for payment 
of that price; when refused, in pursuance of the 
combination, they quit work, and agree not to work 
until the demand is conceded; further, they agree 
by lawful means to prevent all others, not members 
of the combination, from going to work until the 
employers agree to pay the price fixed by the com- 
bination. And this, as long as no force was used, 
or menaces to person or property, they had a lawful 
right todo. And, so far as is known to us, the 
price demanded by them may have been a fair 
one. But it is nonsense to say that this was a 
price fixed by supply and demand; it was fixed 
by a combination of workmen on their combined 
judgment as to its fairness; and that the supply 
might not lessen it, they combined to prevent all 
other workmen in the market from accepting less. 
Then follows the combination of employers, not 
to lower the wages theretofore paid, but to resist 
the demand of a combination for an advance; not 
to resist an advance which would naturally follow a 
limited supply in the market, for the supply, so far 
as the workmen belonging to the combination were 
concerned, was by a combination wholly withdrawn, 
and as to workmen other than members, to the ex- 
tent of their power, they kept them out of the mar 
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ket; by artificial means the market supply was 
almost wholly cut off. The combination of the em- 
ployers, then, was not to interfere with the price of 
labor as determined by the common-law theory, but 
to defend themselves against a demand made al- 
together regardless of the price as regulated by the 
supply. The element of an unlawful combination 
to restrain trade because of greed of profit to them- 
selves, or of malice toward plaintiff or others, is 
lacking, and this is the essential element on which 
are founded all the decisions as to common-law con- 
spiracy in this class of cases. And, however changed 
may be the law as to combinations of employers to 
interfere with wages, where such combinations take 
the initiative, they certainly do not depress a market 
price when they combine to resist a combination to 
artificially advance price. 

‘“‘The reason of the law is the life of the law,” 
and as given in the cases cited by appellee irresistibly 
impels to the conclusion that the combination here 
was not unlawful; a conclusion which is clearly in- 
dicated in Com. v. Carlisle, supra, that it would 
not be unlawful if there was first recurrence to arti- 
ficial means by workmen to raise the market price. 
Here, the first step provocative of a combination by 
the employers was an attempt by lawful, artificial 
means on part of the workmen to control the supply 
of labor preparatory to a demand for an advance. 

Nor does the fact that the appellee was nota 
workman, or a member of any of the unions of 
workmen, put him in any better attitude than if he 
were. 

He undertook for his own profit to aid the cause 
of the workmen; his right so to do was unquestion- 
able. But if the employers by alawful combination 
could limit his ability so to do, they did not make 
themselves answerable in damages to him for the 
consequences of a lawful act. 

The case of Morris Run Coal Co. v. Barclay Coal 
Co., 68 Penn. St. 173, is not in point; it was the at- 
tempt to enforce the collection of a draft given by 
one member of a combination formed to raise the 
price of coal to another in consideration of certain 
stipulations in the agreement. It was held that the 
combination being in restraint of trade was unlaw- 
ful, and as the draft was given in pursuance of the 
unlawful contract, it also was tainted with the 
illegality, and there could be no recovery. But if 
the agreement itself were not unlawful were the 
methods to carry it out unlawful? If the employers’ 
combination here had used illegal methods, or means 
to prevent other dealers from selling supplies to 
plaintiff, the conspiracy might still have been found 
to exist. The threats referred to, although what 
are usually termed threats, were not so in a legal 
sense. To have said they would inflict bodily harm 
on other dealers, or villify them in the newspaper, 








or bring on them social ostracism, or similar decla- 
rations, these the law would have deemed threats, 
for they may deter a man of ordinary courage from 
the prosecution of his business in a way which ac- 
cords with his own notions; but to say, and even 
that is inferential from the correspondence, that if 
they continued to sell to plaintiff the members of 
the association would not buy from them, is not a 
threat. It does not interfere with the dealer’s free 
choice; it may have prompted him to a somewhat 
sordid calculation; he may have considered which 
custom was most profitable, and have acted accord- 
ingly ; *but this was not such coercion and threats as 
constituted the acts of the combination unlawful. 
Rodgers v. Duff, 13 Moore P. C. 209; Bowen v. 
Mattheson, 14 Allen, 499; Bohn Manufacturing Co. 
v. Hollis (Minn, Sup. Ct.), 48 Alb. L. J. 307. 

On the main question the casé last cited goes 
further than we are called upon to go, as yet, in this 
State. It holds that what is not lawful when done 
by an individnal cannot be unlawful when done by 
many, and therefore the combination not to deal 
with those who broke the rules of the association 
was not aconspiracy. For this, a number of cases 
from other States as well as from England are cited. 
But the law in this State has heretofore been deter- 
mined otherwise from a very early day by an un- 
broken line of decisions which here call for no quali- 
fication; for so far as concerns the facts of this case, 
the Legislature has so changed the law as to render 
these decisions inapplicable. We concede however 
that the decisions of other courts are by no means 
uniform. Mr. Wright, in his work on the ‘‘ Law of 
Criminal Conspiracies and Agreements” (London, 
1873), says: ‘‘It is conceived, that on a review of 
all the decisions, there is a great preponderance of 
authority in favor of the proposition, that as a rule 
an agreement or combination is not criminal, unless 
it be for acts or omissions, whether as ends or means, 
which would be criminal! apart from agreement.” 

Logically, the same rule would apply, as was held 
in Bohn Manufacturing Co. v. Hollis, to combina- 
tions which, although not criminal, are alleged to 
be unlawful. 

But with regard to whether the general rule be 
settled by weight of authority, as claimed by appel- 
lants, we hold here, that this combination was not 
unlawful because: (1) It was not made to Jower the 
price of wages as regulated by the supply and de- 
mand, but to resist an artificial price made by acom- 
bination which by statute was not unlawful. (2) The 
methods adopted to further the objects of the com- 
bination were not unlawful. 

Another point has been most earnestly pressed 
upon our consideration by counsel for appellants. 
It is argued, that, under our Declaration of Rights, 
either the acts of Assembly of 1869, 1872, 1876, and 
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1891, exempting employees from the penalties of un- 
lawful combination to fix the price of labor, are 
void, because by their terms they embrace only a 
particular class of citizens of the Commonwealth, or 
their scope must be enlarged beyond the express 
terms of these acts, so as to include within their 
protection all those interested in the same subject 
of legislation. It is argued that it is not within the 
power of the Legisiature to declare some citizens in- 
nocent of any offense against the law, for the very 
same act which, when committed by some others in 
the same business, the law will still hold to be crim- 
inal; that what the statute declares is not conspiracy 
in one case, cannot, under the law, be conspiracy in 
the other; and therefore in every contest of this 
kind between workmen and employers, the statute, 
if not void, must, at least, be held to operate equally 
to the exemption of all citizens interested in the 
subject affected by the combination; if there be 
nothing criminal in a combination to artificially 
raise wages, there can be nothing criminal in an em- 
ployers’ combination to resist the advance or to 
artificially depress them. 

This question is not in the case, in the view we 
have taken of the facts. We are at all times averse 
to passing on questions, the answers to which are 
not necessary to a decision of the case immediately 
before us. Much less are we inclined to discuss and 
decide questions involving the constitutional power 
of aco-ordinate branch of the government. For 
this reason we refrain from a consideration of the 
able argument of counsel for appellant on this point. 

The refusal of the court below to affirm appellant’s 
seventh prayer for instructions that: ‘* Under all the 
evidence the verdict must be for defendants,” was 
error, and being here assigned for error, the appeal 
is sustained and judgment reversed. 


—_-—__->-___—_ 


NEGLIGENCE -CARELESS DRIVING IN 
STREET. 


BROOKLYN CITY COURT, GENERAL TERM, NOVEMBER 
27, 1898. 


ROTTENBERG V. SEGELKE. 


The fact that a horse and wagon knocked down, in the street, 
two children, eight and twelve years old, respectively, 
without the driver’s knowledge, raises a question of his 
negligence sufficient to go to the jury. 

One crossing a street at a corner is not bound to guard 
against the sharp turning of the corner by a wagon, and 
its running over her without warning. 


PPEAL from trial term. Action by Mollie Rot- 
tenberg, an infant, against Henry Segelke, for 
damages for personal injuries. Judgment for plain- 
tiff. Defendant appeals. 
Argued before CLemEnt, C. J., and VAN Wyck, J. 


Benjamin W. Downing, for appellant. 
Klein & Rendish, for respondent. 





CLEMENT, C. J. This case was properly submit- 
ted to the jury, and the verdict for plaintiff should 
not be disturbed. The plaintiff, an infant of the 
age of eight years, was on her way to school, ac- 
companied by her sister, four years older. While 
in the act of crossing Graham avenue, at Stagg 
street, both children were knocked down by a horse 
attached to.a wagon, which came up Stagg street at 
a rapid rate, and suddenly, without warning, turned 
into Graham avenue. The wagon was driven up 
Graham avenue to the second house, where there is 
a watering trough for horses, and stopped, when a 
man came up and said to the driver, ‘‘ You ran 
over a child,” to which the driver replied, “I don’t 
know nothing about it,” and “I didn’t run over 
her.” The driver admitted that he did not know 
that his horse had thrown down the two children, 
one eight years old and the other twelve, who are 
presumed to be of the height of children of such 
age. On this admission alone the plaintiff was en- 
titled to go to the’jury on the question of his neg- 
ligence. Moebus v. Herrman, 108 N. Y. 349. The 
driver of a vehicle on a street should be watchful, 
and if his view is unobstructed, certainly, with or- 
dinary care, should know whether his horse on the 
same occasion knocks down two children in the 
street. The driver claimed that the snow falling at 
the time blinded his view. If so, then he was 
bound to exercise greater care. Even on this ques- 
tion he was contradicted by the witnesses for plain- 
tiff, who say that the storm of snow was light. 

On the question of contributory negligence, the 
testimony was strong in favor of the plaintiff. 
There is no duty, as matter of law, upon a person 
crossing the street, either at a crosswalk or else- 
where, to look up and down to avoid an approach- 
ing wagon. Moebus v. Herrman, supra. In this 
case the plaintiff had the right to assume that the 
driver would not turn a sharp corner and run over 
her without warning. The proof that the wagon in 
question belonged to the defendant is ample, and 
the counsel for defendant, at the trial, conceded 
this point. 

Judgment and order denying new trial affirmed, 
with costs. 


SALE-—RESCISSION OF SELLER-STATUTE 
OF FRAUDS— PARTIAL! DELIVERY OF 
GOODS SOLD. 


NEW YORK SUPREME COURT, GENERAL TERM, FIRST 
DEPARTMENT, NOVEMBER 17, 1893. 
BAUMANN V. MosELEY. 

Where plaintiff, after the death of defendant's intestate, en- 
tered intestate’s apartments, and removed a portion of a 
lot of goods sold and delivered by him to intestate, he 
does not thereby rescind the contract of sale. 

The New York statute of frauds does not require a written 
memorandum of a contract for the sale of goods where a 
part of the goods has been delivered to and accepted by 
the buyer. 
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PPEAL from judgment on report of referee. 
Reference of a claim of Ludwig Baumann 
against the estate of Joseph B. Adamson, deceased, 
of which Elizabeth Moseley was administratrix. 
From a judgment entered by order of the court in 
favor of the plaintiff on the report of the referee, 
and from an order confirming the same the ad- 
ministratrix appeals. 
Argued before Van Brunt, P. J., and FoLuerr 
and PaRKER, JJ. 


Henry L. Brant, for appellant. 


Shepard & Prentiss (W. H. Shepard, of counsel), 
for respondent. 


Vaw Brunt, P. J. This was a special proceeding 
upon a disputed claim against the estate of Joseph 
B. Adamson, deceased, referred pursuant to the 
statute. The plaintiff is a furniture dealer in this 
city, and in the months of April and May, 1888, 
claimed to have sold and delivered to Joseph P. 
Adamson, the defendant’s intestate, a considerable 
quantity of goods. Before all had been delivered, 
Adamson died. After his death the plaintiff seems 
to have continued to deliver the goods, on the day 
of his death and two following days. Some days 
after the delivery of all the goods and the decease 
of Adamson, the plaintiff obtained possession of 
the apartment at which this furniture had been de- 
livered, and removed therefrom certain of the 
goods. The referee in his report found that the 
plaintiff had converted the goods which he had thus 
removed, and allowed the claim only for the hal- 
ance; and from the judgment thereupon entered 
this appeal is taken. 

It is urged that the plaintiff's alleged contract 
with the defendant’s intestate for the sale and de- 
livery of the goods in question was an entire con- 
tract, which the plaintiff had never completed; and 
if this contention were supported by the evidence, 
it would undoubtedly be a good answer to the claim 
now presented. But upon an examination of the 
evidence, we fail to find any proof that the contract 
was an entire one. On the contrary, it seems that 
these goods were ordered upon different days, and 
delivered upon different days, and that the goods 
which were not delivered were not ordered by the 
deceased at all, but were ordered on the 2d of May 
by the woman with whom he was living in this 
apartment, and who had been with him at the time 
when the orders for the other goods were given. 
The only portion of the goods ordered upon any one 
day, and not actually delivered, was a mat, which 


was taken to the premises and brought back again | 


by the messenger. As for the goods which were 
ordered on the 2d of May, if they had _ been -deliv- 
ered after his death at these premises, it is exceed- 
ingly doubtful whether any recovery could have 





been had for them, because there is no proof that 
they were ordered by Adamson or with his consent. 
There is therefore no ground for the claim that the 
contract was an entire contract. 

It is also wged that the plaintiff’s alleged con- 
tract is void, under the statute of frauds; that the 
value or price of the goods was more than $50, and, 
there being never a complete delivery and accept- 
ance of all the goods, and nothing paid on account, 
and no agreement, note or memorandum in writing 
subscribed by the deceased or his agent, the statute 
applies. But in considering the elements necessary 
to take a transaction of this kind out of the statute 
of frauds, the learned counsel has omitted one im- 
portant factor. The statute reads: ‘‘ Every con- 
tract for the sale of any goods, chattels or things in 
action for the price of $50 or over shall be void 
* * * (2) unless the buyer shall accept and re- 
ceive part of such goods, or the evidence or some 
of them of such things in action.” 

Now, in the case at bar, the greater part of the 
things sold had been delivered and accepted by 
Adamson before his death, which clearly took the 
case out of the statute of frauds. 

The point is further raised that the plaintiff elected 
to treat the contract as rescinded; that he made no 
efforts to enforce the contract, no demand of pay- 
ment, no option was given to the intestate’s repre- 
sentative, and that neither the defendant nor her 
intestate was ever put in default in any way. It 
appeared that a demand of payment was made when 
the plaintiff presented his claim against the estate, 
and that this was the proper way for the plaintiff to 
begin proceedings for the enforcement of his con- 
tract after the death of Adamson. The taking pos- 
session of the goods, and the removal of such as 
were removed by the plaintiff after the death of 
Adamson was undoubtedly a trespass. But he had 
no power to rescind the contract, and when he was 
charged for the full purchase-price of those goods, 
he receiyed some just punishment for his temerity. 
The points presented for our consideration do not 
seem to have been well taken, and the judgment 
and order appealed from should be affirmed, with 
costs. All concur. 

ee eee 
MORAL IMPROVEMENT OF THE PRO- 
FESSION. 
I{\HERE is food for reflection in the following ex- 
tracts from a letter which we were privileged 
to read, from one of the most prominent public men 
in the State to his son at college, who inclines to 
the law as his chosen profession: ‘‘There used to 
be something of an honor attached to the legal pro- 
fession, but all that ishistory. It has come to be so 
common, so sordid, so commercial, in its aspects, 
that it no longer follows that a man is either learned, 
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honorable, or even honest, because he writes ‘ attor- 
ney’ afterhis name. * * * ‘The honors of the 
bar are of only secondary importance, a sort of 
‘prize ring’ glory, not lasting. It wins only ap- 
plause that has its roots in admiration, “not respect, 
and never in love. It will disappoint any.man that 
gets it. There must be love and respect at the bot- 
tom of any tribute paid to us, to confer upon us 
any lasting or deep satisfaction, * * * This life 
is not a great football or baseball game, nor is it a 
college course where wrangling is the chief occupa- 
tion, where men go in and, as they get up, turn 
around and kick those below them, where hazing 
and other brutalities are needful, or rather considered 
so. The triumphs on the lower planes of existence 
I have alluded to are only momentary and not worth 
the cost. I think it isso in law. Every victory 
gained is at the cost, to some one, of either suffer- 
ing, humiliation, or loss of some sort. The oppor- 
tunities to prevent injustice are not the ones that 
pad the pocket-book or the reputation. Quite the 
contrary. The whole profession rests mainly — not 
entirely, of course — but mainly, upon men’s quar- 
rels, men’s evil passions, the worst phases of human 
nature. It is all the time in contact with the worst 
side of life, not its best. There is enough of this 
worst side that we cannot escape, no matter what 
we do for a living, but I would not like to have you 
get into a business that had no other side to relieve 
it. There are many ways you can serve your day 
and generation by devoting your extra hours, when 
you shall get far enough along to have them, to work 
that is all for the good of your kind. You will 
never have any solid comfort or compensating satis- 
faction in any thing that has not for its basis a noble, 
good and generous purpose.” 

This is a severe arraignment of the legal profes- 
sion, but there is little of it that can be honestly 
gainsaid. It cannot be truly said that the standard 
of legal ethics is higher than it used to be. Professor 
Kent, in his article upon ‘‘ Political Reform in this 
Country,” in thisnumber, says: ‘‘ With most politi- 
cians, as with most lawyers, the great aim is to win, 
and no means are likely to be neglected which will 
lead to the desired result.” Even this comment, by 
one of the profession, is none too severe. Herein, 
then, is a splendid field in which bar associations 
can work, but unless there are more encouraging 
signs of activity among them than has been shown 
in the past, there is but little prospect of stimulating 
a zeal for the moral improvement of the profession. 
— Michigan Law Journal. 


RECORDER SMYTH. 


ECORDER FREDERICK SMYTH, who bas be- 
gun his fifteenth successive year of service on 





the bench, is one of the most widely known and 
highly honored officials of New York. Some of the 
judges in the Civil Court have served for much longer 
terms, but the peculiarity of the recorder’s office is 
that he is at once a judge of an important court, a 
financial officer of the city and a trustee of several 
semi-public charitable organizations. Besides the 
hundreds of jurors who each year serve before him, 
there are high executive and financial officers of the 
city, clergymen who are members of the same chari- 
table boards, lawyers and property-owners whose as- 
sessments are to be revised, and other prominent 
citizens who are brought into relations with him in 
one or the other of the varied offices which he holds. 
The integrity, the acuteness, the industry and the 
faithfulness which he gives to the performance of 
his official duties are consequently well known, but 
fewer persons have an opportunity of knowing some 
other traits of character which the recorder shows 
in private life. As a lawyer he is extremely pains- 
taking, and much of his time out of court is occu- 
pied in the reading of law books. He has examined, 
in his long practice, a large number of titles to im- 
portant pieces of property, and discovered not a few 
imperfections which others have overlooked. His 
skill as a cross-examiner is remembered by many an 
opponent at the bar. His carefulness in financial 
matters has been of great value in his position as a 
member of the sinking fund commission. Every 
voucher before he signs it is carefully scrutinized, 
and he signs nothing which has not been audited 
by officers in whom he has confidence. He has 
made several important reforms in the work of the 
sinking fund commission, and has saved thousands 
of dollars to the city by more exact systems of 
financiering than those formerly in use. Asa friend 
and in social relations he is loyal, kind and genial. 
He relates, with much humor, incidents of his early 
practice at the bar and experiences since he has been 
a member of the bench. If he were not unwilling 
that they should be publicly known, his friends 
could relate many incidents of his charity to de- 
pendents and to those who are ill or in trouble 
These private virtues, while less known to the pub- 
lic than his sterner ones, go to make up that re- 
markably vigorous and many-sided personality 
familiar to all New Yorkers as the recorder of the 
city.—W. Y. Tribune. 
> 

One of the bureaus of the Treasury Department 
received a document a few days ago in which the 
claimant’s name was spelledin two ways. The office 
sent word to the claimant that he must make an affi- 
davit as to the correct spelling. On Wednesday the 
affidavit came. The claimant spells his name in one 
way in the body of the paper and signs it in an- 
other.— Washington Capitol. 
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Abstvacts of Recent Becisions. 


CARRIERS OF PASSENGERS—NEGLIGENCE. —A cable 
car stopped short at a power house, where the ca- 
bles are changed. The windows of the car were 
broken, and plaintiff, a passenger, was thrown for- 
ward, broke her right cavicle, and was otherwise 
injured. Held, that the court properly charged 
that, if the accident occurred by defect in the road- 
way or machinery, the law presumed the company 
negligent, and it must explain the accident. Clow 
v. Pittsburgh Traction Co. (Penn.), 27 Atl. Rep. 1004. 

CONFLICT OF LAWS—STATUTE OF FRAUDS.— While 
the statute of frauds establishes a rule by which cer- 
tain contracts are to be proved, its terms relate to 
the effect, and not to the competency, of the evi- 
dence; and if the evidence shows a contract valid 
where made and to be performed, it should be en- 
forced in another State, although within the inhibi- 
tion of the statute of frauds of such State. Hidridge 
v. Heaton (Cir. Ct., 2d Cir. Ohio), 7 Ohio L. J. 499. 

CRIMINAL EVIDENCE — EMBEZZLEMENT. — On a 


prosecution for embezzlement, evidence that de-- 


fendant, two months after the offense charged in 
the information, embezzled another sum of money 
from defendant, is not admissible to show his in- 
tention in taking the first sum. People v. Hill (Cal.), 
34 Pac. Rep. 854. 

CRIMINAL LAW—FALSE PRETENSES—INTENT. —On 
a trial for a violation of the Penal Code, section 532, 
which denounces as a criminal ‘‘every person who 
knowingly and designedly, by false and fraudulent 
representations, defrauds any other person of prop- 
erty,” it is no defense that defendant had no intent 
to defraud when he obtained the goods by false 
pretenses, but fully intended to pay for the goods, 
and felt sure of his ability to do so when the bill 
would become due. People v. Weiger (Ga.), 34 Pac. 
Rep. 826. 

Deep To CATHOLIC BISHOP—TITLE.—A deed to a 
bishop of the Roman Catholic Church for the bene- 
fit of the church, ‘‘ and to his successors and as- 
signs forever,” vests a fee-simple title in such 
bishop, in trust for the bishop, in the absence of 
any condition subsequent, either expressed or im- 
plied. Gabert v. Olcott (Tex.), 238. W. Rep. 985. 


ELECTIONS — LOCAL OPTION — PUBLICATION. — 
Where, after publishing an order declaring the re- 
sult of a local option election for three successive 
weeks, further publication is stopped by a tempo- 
rary injunction, and after the order is dissolved the 
order is published for another week, such publica- 
tion is not a publication for ‘‘four successive 
weeks,” within R. 8., art. 3234, requiring the court 
to have published for ‘‘ four successive weeks” the 
order declaring the result of the election. McDaniel 
v. State (Tex.), 23 8. W. Rep. 989. 





EVIDENCE OF INTENT.—In a criminal case, when 
it is proved that the defendant has committed some 
act, and the motive with which it was done is 
material, he may testify in regard to his motive, and 
may prove facts by others tending to show his in- 
tent; and when evidence tending to show a guilty 
motive on the part of the accused has keen given, 
he has a right to give evidence to prove a different 
motive and repel the imputation. People v. Gard- 
ner, 73 Hun, 67. 


FRAUDULENT CONVEYANCES.—The fact that one 
conveys a large portion of his property, without 
valuable consideration, to his wife, knowing at the 
time that his debts cannot be paid without recourse 
to such property, tends strongly to prove that the 
conveyance was made with intent to defraud cred- 
itors. Threlkel v. Scott (Cal.), 34 Pac. Rep. 850. 


HusBAND AND WIFE-—COMMUNITY PROPERTY.— 
Pension money paid to a veteran in the civil war is 
a donation from the government, and is his separate 
property, though he did not receive if until after 
his marriage; and the fact that he invested it in 
land does not change its character into community 
property. Johnson v. Johnson (Tex.), 23 8. W. Rep. 
1022. 


Jup@emENntT.—A presumption of payment of a judg- 
ment may arise from a great lapse of time since it 
was docketed, although less than twenty vears, and 
evidence that during such time the debtor was in 
good circumstances and the creditor in poor cir- 
cumstances is admissible in support of that pre- 
sumption. Matter of Looram, 73 Hun, 177. 


MARRIED WOMAN—TRANSFER OF SEPARATE PROP- 
ERTY.—Where a woman consents to the transfer of 
her separate estate to her husband, and its invest- 
ment in a certain manner, she cannot avoid the 
transaction on the ground of ignorance of the law 
affecting the subject. Osburn v. Throckmorton (Va.), 
18 8. E. Rep. 284. 


PartNerRsuiPp.— Where a single person does busi- 
ness under a partnership name, the reputed firm 
may be sued under such name; and execution on 
judgment obtained will run against the partnership 
in name, leviable on its property, the action being 
in the nature of a proceeding in rem. Birmingham 
Loan & Auction Co. v. First Nat. Bank of Anniston 
(Ala.), 13 South. Rep. 945. 


VENDOR AND PURCHASER. —A grantee of lots 
which are included within and subject to a parol 
agreement between adjoining owners restricting the 
right of building thereon, who takes his conveyance 
with full knowledge of the extent and nature of the 
restrictions, takes the land subject to such restric- 
tions, and is bound thereby. Hayward Homestead 
Tract Assn, v. Miller (N. Y. Sup. Ct., Eq. T., 1898) 
6 Misc. Rep. 254. 
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DEATH OF MRS. BRADWELL. 


RS. MYRA BRADWELL, editor of the Chicago 
Legal News, and the first woman lawyer to apply 
for admission to the bar of Illinois, died on the 14th 
instant, at Chicago, aged sixty-three years. Mrs. 
Bradwell was one of the several Chicago women 
who have promoted the cause of legal education 
among the members of her sex. Her husband was 
for many years a judge of one of the Illinois courts, 
and also compiled many volumes of reports, his 
wife assisting him in the latter work. 

Mrs. Bradwell studied law, and in 1869 passed the 
required examination, but was not admitted to the 
bar. She sought the aid of the courts to secure her 
right to practice, and her suit was passed upon by 
the highest court of Illinois, and finally by the 
United States Supreme Court, but the decisions 
were unfavorable. A few years later the Legislature 
passed an act permitting women to gain admission 
to the bar, but Mrs. Bradwell had become interested 
in the work of editing the Legal News, and she did 
not renew her demand. 

All the members of her family are lawyers. Her 
husband is one of the best known members of his 
profession in Chicago. She has a son a lawyer, and 
a daughter, Bessie Bradwell, was admitted to the 
bar in 1833, and afterward was married to Frank A, 
Helmer, who is also a lawyer. 

Mr. Bradwell’s trouble was chronic, and was due 
to an abdominal tumor. With her accustomed vigor, 
Mrs. Bradwell kept at her work until September 7, 
when, on returning from a meeting of the World’s 
Fair board of lady managers at Jackson Park, she 
went immediately to bed, and was confined to her 
rvom ever since. 

Mrs. Bradwell was born in Manchester, Vt., Feb- 
ruary 11, 1831. Her parents were Eben Colby and 
Abigail Willey Colby, both offshoots from solid 
colonial stock. Her early training was received at 
a small town in western New York, her parents 
finally removing to Chicago when she was twelve 
years old. Myra was sent to school at Kenosha, and 
her education was completed at the Elgin Seminary. 
In 1852 she was married to James B. Bradwell, a 
young lawyer. In 1868 she established the Chicago 
Legal News. Mrs. Bradwell has had four children, 
two of whom, James and Myra, are dead. 


Hotes. 


ING OSCAR of Sweden once passed through a lit- 

tle town which was festively decorated for the 
occasion. Among the rest, a huge transparency, fixed 
to a gloomy-looking edifice, attracted his attention. 
It bore the inscription ‘* Welcome to your majesty ” 
in gigantic characters. ‘‘ What building is that?” 
the King inquired. ‘‘That is the county prison, 
your majesty,” replied one of his aldermen. The 


King laughed, and was heard to observe: ‘‘ That is 
carrying matters a little too far.” 


The advice of the famous Attorney-General 
William Wirt to a law student contains in it much 
truth that might with wisdom be heeded. He said: 
‘In the first place, you must read, sir; you must 
read and meditate. You must read like Jefferson 
and speak like Henry. * * * You are to re- 
member that glory is not that easy kind of inherit- 
ance which the law will cast upon you without any 
effort of your own; but that you are to work for it, 
and fight for it, with the patient perseverance of a 
Hercules. You are also to bear in mind that the 
friends who know and love you and acknowledge 
your talents are not the world. That in regard to 
the world upon which you are entering you are un- 
known; that with them you have to make your way 
as a perfect stranger.” 


A somewhat novel case, says the English Law Ga- 
zette, came before his honor Judge Heywood at the 
Manchester County Court, recently. Jacob Spaw 
brought an action against J. H. Parkinson, a den- 
tist, practising in Manchester, to recover £25 as 
compensation for personal injury caused, as was al- 
leged, by the negligence of the defendant’s operator 
in extractinga tooth. Itappeared that after the ope- 
ration the plaintiff suffered from hemorrhage to 
such an extent that he had to be attended by a 
medical man. Another dentist subsequently ex- 
tracted a piece of the fang, which had been left in 
the gum. It was contended for the defendant that 
the bleeding was due to the predisposition on the 
part of the plaintiff to hemorrhage. His honor 
found for the plaintiff,and awarded him £15 damages. 
A somewhat similar case to the above was heard in 
Rochdale County Court, when John Bamford recov- 
ered £21 from R. Butterworth, a Rochdale dentist. 


The following anecdote of Mr, Justice Stephen 
appears in the Modern Review: ‘‘It was at Leeds As- 
sizes, and one day Mr. Justice Fitzjames Stephen 
re-entered the court after luncheon long before it 
was otherwise necessary for him to do so, in order 
to read over his notes. A solitary juryman was 
there munching his midday sandwich. ‘A fine day, 
my lord,’ remarked this individual to his lordship, 
somewhat to the latter's surprise. ‘ Yes, sir,’ the 
judge answered, with his wonted gravity, ‘it is a 
very fine day.’ ‘Has your lordship ever heard Mr. 
Waddy preach?’ asked the irrepressible juror, reck- 
less of the worse than Serbonian bog which was 
waiting to receive hisremains. ‘If not,’ he contin- 
ued, ‘I shall be most happy to give your lordship a 
seat in my pew next Sunday.’ The judge’s face 
darkened as he looked from his notes, and in an 
awful voice growled, ‘ No, sir, I have not heard Mr. 
Waddy preach, and, please heaven, I never will un- 





less conveyed thither by superior force!’ ” 
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Gurrent Topics. 
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dressed simply to the Editor of Taz Atpany Law JourRNAL. 
All letters relating to advertisements, subscriptions, or other 
business matters, should be addressed to Taz ALBaNy Law 
JOURNAL CoMPANY.} 


HE Balfour Extradition Case is exciting 
elaborate discussion in the British law 
journals, and involves some questions that will 
interest lawyers in all countries. The defend- 
ant is Jabez Spencer Balfour, who, being ac- 
cused of fraud in the promotion and manage- 
ment of various companies in England, involv- 
ing the loss of several hundred thousand pounds 
to shareholders, fled from that country and took 
refuge in the Argentine Republic, between 
which country and Great Britain there was at 
that time no treaty of extradition. It appears 
however that an extradition treaty with Argen- 
tina was arranged so long ago as May, 1889, 
but was not ratified at Buenos Ayres, until the 
15th of December last. Under section 2 of 
the English Extradition Act, 1870, the treaty 
must be followed by an order in council apply- 
ing that act to Argentina, and this order was 
made on the zgth ult., the gth of February be- 
ing fixed as the day for it to take effect. Among 
the crimes for which extradition is to be granted 
are fraud by a bailee, banker, agent, factor, 
trustee, director, member, or public officer of 
any company, punishable with imprisonment 
for not less than one year by any law for the 
time being in force, and also crimes against the 
bankruptcy law. There appears to be nothing 
in the treaty expressly making it retrospective, 
but the general condition for extradition is con+ 
tained in article 11, which provides that “the 
extradition shall take place only if the evidence 
be found sufficient, according to the laws of 
the State applied to, to justify the committal of 
the prisoner for trial, in case the crime had 
been committed in the territory of the same 
State.” In the absence of any restriction in 
the treaty, there seems no reason to doubt that 
it applies to crimes committed before it came 

into force. 
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Apart from treaty, the extradition might take 
place by virtue of international law and the 
comity of nations. Numerous writers — Gro- 
tius, Vattel, Kent, and others—lay it down 
that it is the duty of the nation with which a 
criminal has taken refuge either itself to punish 
him or to deliver him up to his own country, 
and convenience obviously points to the latter 
course. In accordance with this principle 
Arguelles, the governor of a district in Cuba, 
who fraudulently represented that a number of 
liberated slaves had died of small-pox, whereas, 
in fact, he sold them into slavery again and fled 
to New York with the proceeds, was in 1864 
given up by the United States government to 
Spain, as a purely executive act and not under 
treaty. Mr. Seward justified this as being done 
“in virtue of the law of nations and the Con- 
stitution of the United States,” and proceed- 
ings which were taken to condemn the act as a 
violation of the Constitution, and in derogation 
of the right of asylum, came to nothing. See 
Clarke Extrad. (2nd ed.), 70. Lord Coke, on 
the other hand (Third Inst. 180), boldly de- 
clares “that divided kingdoms under several 
kings, in league with one another, are sanctuaries 
for servants or subjects flying for safety from 
one kingdom to another; and, upon demand 
made by them, are not, by the laws and liberties 
of kingdoms, to be delivered.” This, he says, 
“is holden, and so it hath been resolved;” but 
it seems to be unknown what authority, if any, 
he had for the statement, and in the last cen- 
tury judicial opinion was in favor of recognizing 
the duty of extradition. “The government,” 
it was said in ast India Co. v. Campbell, 1 Ves. 
Sr. 246, “may send a prisoner to answer for a 
crime wherever committed, that he may not in- 
volve his country, and to prevent reprisals.” 
In the present century, on the contrary, the 
English government and its law officers have 
acted on the principle that, in the absence of 
an act of Parliament, there is no authority to 
detain or deliver up persons charged with 
offenses against a foreign State (Forsyth Cases 
and Opinions on Constitutional Law, 341; Clarke 
Extrad. rro), and hence it came to be the set- 
tled practice to make even a treaty for extra- 
dition dependent on special ratification by the 
Legislature, a state of things which was pro- 
ductive of much inconvenience, and which was 
altered by the general provisions of the English 
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Extradition Act, 1870. Under the circum- 
stances, the London Solicitors’ Journal thinks 
that Great Britain can hardly expect other 
nations to act upon a principle of international 
law which she does not accept herself, and to 
give up suspected persons in the absence of 
treaty; but a foreign nation which does so give 
them up merely adopts the correct view of in- 
ternational duty, and when the surrender is 
facilitated by treaty, there seems to be no reason 
why the treaty should not be retrospective in 
its operation. 


The London Zaw Journal argues that the 
case of Balfour is exclusively within the com- 
petence of the Argentine courts of justice, 
whose decision is binding on the Argentine ex- 
ecutive. The willingness of the executive to 
surrender the accused is of no further import- 
ance than that it enabled the matter to come 
before the courts, assuming that the treaty is 
not applicable. Cod. Proc. Crim., art. 652. 
The Federal courts, including the Supreme 
Court in the last instance, are charged with the 


supervision of extradition cases, and generally 


with the relations of foreigners. Const., art. 
100. They will first have to decide whether 
the case falls within the treaty. It has been 
suggested that the treaty might be held to relate 
back to the date of its original conclusion in 
1889. This however seems improbable in view 
of article 18 of the treaty providing that it be- 
comes effective in the Republic ten days after 
its publication. The treaty contains no retro- 
spective clause. This must be held to be in 
accordance with sound principles of legislation. 
The objection to ex post facto legislation is com- 
mon to the English common law, to the United 
States Constitution, and to the express pro- 
visions of the Constitution of the Argentine 
Republic. 

As far as British obligations are concerned, 
it is clear that in accordance with the rule in 
Clinton’s case, 1843, an Argentine fugitive, in a 
precisely similar condition to Balfour, would be 
released on habeas corpus by a British court, 
and his surrender refused. This fact will 
probably weigh with the Argentine tribunals in 
considering the question whether reciprocity 
can be held to exist. Cod. Proc. Crim. 646, 
subs. 2. 





Assuming the treaty not to be applicable to 
the present case, there remains to be considered 
the Argentine law determining the action of the 
Federal courts. Unlike the English law, the 
Argentine codes legalize extradition in the ab- 
sence of treaty. In England an accused per- 
son arrested with a view to extradition in the 
absence of treaty would be released by the 
courts. In the Argentine Republic the case 
would come up for judicial review, and judicial 
permission may be accorded. The Argentine 
Code of Criminal Procedure provides that ex- 
tradition, in the case that there is no treaty, 
must be carried out in accordance with the 
principle of reciprocity or the uniform practice 
of nations: “A falta de tratados, en los casos 
en que sea procedente la extradicion, segun el 
principio de recipio 6 la practica uniforme de 
las naciones.” Cédigo de Proc. Crim. tit. V, 
646, 2°. 

The Federal courts will therefore have to de- 
cide the exact purport of the rule requiring 
reciprocity. Is the obligation satisfied by the 
British government having concluded a treaty ? 
Or, as seems more probable, is the criterion to 
be the action of the British government and 
tribunals in a precisely analogous case? If the 
latter test be taken, the courts must hold that 
there is no reciprocity, and no ground there- 
fore for surrendering the accused. The alter- 
native ground for extradition — the “ uniform 
practice of nations ”— is one specially requiring 
judicial elucidation. Asa matter of fact, there 
appears to be no uniform practice in the absence 
of treaty. The British practice is to refuse 
extradition. 

The application of article 667 will also have 
to be considered. This article provides that 
when the Argentine penalty for the alleged 
offense is less than the foreign penalty, the ac- 
cused can only be extradited on condition that 
the Argentine penalty will be imposed by the 
foreign court. What diplomatic assurance on 
this subject can be given by the British govern- 
ment? If given, will it be accepted by the 
Argentine tribunals? And if accepted, will it 
be binding on the Court of Queen’s Bench in 
England? This portion of the problem prom- 
ises the greatest difficulties. The British 
Fraudulent Bankruptcy Act provides a maxi- 
mum penalty of twenty years’ imprisonment. 
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The Argentine Penal Code punishes offenses 
against property without violence with a maxi- 
mum of six years. ‘‘Cédigo Penal,” Lib. II, s 
1, Tit. VIII, cap. III and IV. Delos Que- 
brados y otros Deudores Punibles. 


Another possible difficulty has been sug- 
gested. Argentine law provides that if the ac- 
cused is an Argentine citizen, he cannot be 
extradited without his consent. If he elects to 
be tried in the Republic, any charge against 
him can proceed only in the Argentine courts. 
Cod. Proc. Crim. art. 669. It has been sug- 
gested that the accused may be entitled to claim 
citizenship. Argentine law presents unusual 
facilities for obtaining naturalization. There 
are two classes of cases—one in which two 
years’ residence is required, the other irrespect- 
ive of length of residence. Any foreigner who 
applies to a Federal judge obtains a certificate 
of citizenship as of right in case he has rendered 
any one of numerous services to the community. 
This last term is sufficiently elastic to include 
by express provision not merely service in the 
army or navy, but introducing a useful inven- 
tion, taking part in an industrial undertaking, 
or marrying an Argentine wife. “Ley de 
Ciudadania Argentina,” Tit. II, art. 2, subs. 
1-8. It has been reported that the accused 
acquired some interest in a brewery. If he be 
entitled to citizenship, he apparently cannot be 
extradited without his consent. 

It is specially to be remembered that the 
willingness of the Argentine executive to sur- 
render the fugitive is of no practical importance 
when the process has once been set in motion. 
The Argentine Republic is under a rigorous reign 
of law in so far as the written Constitution ex- 
tends. Following the precedent of the United 
States Constitution, the Argentine tribunals are 
empowered to declare unconstitutional any act 
of the executive and any enactment of the 
Legislature. This power, far in advance of that 
possessed by the English courts, and still farther 
removed from the judicial helplessness before 
an “act of State” obtaining in other Latin 
countries, is mainly attributable to the lateness 
of the formation of the Constitution and the 
codes, which now embody the results of ad- 
vanced juristic science. 





A letter to the London 7imes of February 5, 
which merits careful attention, has pointed out 
that the arguments with respect to retrospectivity 
and ex post facto legislation, upon which much 
stress has been laid, receive no real counte- 
nance either from the American Constitution, on 
which that of Argentina is based, or from 
British legislation. Inthe United States it was 
decided, so far back as 1874, that foreigners 
have no vested right of asylum in the United 
States; that the constitutional rule against ex 
post facto \egislation has no bearing on treaties 
of extradition, and also that the right to sur- 
render must depend on the particular treaty, 
some of those made by the United States con- 
taining, and some not containing, provisions 
against retrospectivity —in other words, that 
there is no presumption against giving retro- 
spective effect to an extradition treaty. De 
Giacomo, 12 Blatchf. (U. S. Circ. Ct.) 391- 
This being the law in the United States is far 
more likely to guide Argentine judges than any 
old English case. And the English Extra- 
dition Acts clearly contemplate that treaties 
apply to offenses committed before they came 
into operation unless the contrary is specifically 
stipulated. 33 and 34 Vict., chap. 52, § 6. 
Consequently the English text of the treaty will 
be given retrospective effect in British dominions, 
and there will be acurious absence of reciproc- 
ity if the Argentine courts refuse a like effect 
to the Spanish text. The treaty probably came 
into force in Argentina by publication under 
article 18, at some date before the arrest of 
Balfour. And it would appear that the pro- 
cedure prescribed by the treaty, so far as it 
differs from the Criminal Procedure Code of 
Argentina, will supersede it as to all cases within 
the treaty, while leaving it alive as to cases out- 
side the treaty but falling within the general 
powers of the Argentine Constitution. That 
surrender can be made without treaty is clear 
from articles 646, 648 of the code. France and 
Argentina have no treaty, but demand for ex- 
tradition was made by France in 1890. It 
failed however because the French law cannot 
satisfy the conditions imposed by article 651 or 
supply the documents there required. See 
20 Clunet, 1067. Legislation was proposed to 
remove this difficulty, but it does not seem to 
have been yet passed. 
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After the rejection by the United States Senate 
of the successive nominations of William B. 
Hornblower and Wheeler H. Peckham (both 
of New York) for associate justice of the United 
States Supreme Court, vce Blatchford, deceased, 
President Cleveland nominated Edward Doug- 
lass White of Louisiana, and he (being a sena- 
tor) was immediately and unanimously con- 
firmed. Chief Justice Fuller is reported to be 
much pleased both with the character of the 
appointment and with the prospect that . when 
the Supreme Court meets again on March 5, it 
will be with a full bench, thus enabling the tri- 
bunal to pass upon some very important cases 
which have been held in abeyance in order that 
their decisions should have the weight of the 
recorded opinions of all the justices. The chief 
justice said of the appointment: “I am very 
glad. Mr. White is an excellent lawyer, and 
he will be a valuable acquisition to the Supreme 
bench, particularly because of his intimate 
knowledge of the Civil Code, or what is known 
as the Code Napoleon, constructions of which 
are frequently called for in a certain class of 
cases arising in the States originally included 
in the limits of the Louisiana purchase. Our 
main reliance in the past for information on 
such points was in Justice Bradley, and we shall 
welcome Justice White particularly on account 
of his ability in that line, and of course on ac- 
count of his excellent character legally and 
socially.” The new justice is a Roman Catholic, 
and is the first of that faith to occupy a place 
on the Supreme bench since the death of Roger 
B. Taney. Some attempt is being made to ac- 
cuse the President of having thus made a bid 
for Catholic support, but there seems to be no 
reason to suppose that he had Mr. White’s 
religious belief in mind when he decided to ap- 
point him. Mr. White has made a good repu- 
tation in the Senate, where he took his seat in 
1891, succeeding James B. Eustis, the present 
minister to France. He is forty-nine years of 
age, was born in Louisiana, educated at George- 
town College, in the District of Columbia, 
served in the Confederate army, has been a 
lawyer since 1868, and was an associate justice 
of the Supreme Court of Louisiana from 1878 
until elected to the Senate. He has taken a 
prominent place in the debates, having been 


the leading opponent in the Anti-Option bill in 





the Fifty-second Congress, making a series of 
speeches against it. He was one of the most 
earnest advocates of the unconditional repeal 
of the purchasing clause of the Sherman act, 
and his speech on the bill was generally re- 
garded as an able one. Mr. White is described 
as a large, florid, handsome man, with brown 
hair and smooth-shaven face, except for two 
little ear locks. He dresses well, and is quiet 
and impulsive in manner. He is six feet high, 
and weighs about two hundred and thirty 
pounds. He isa bachelor, and is said to be 


engaged to a handsome and wealthy widow of 
Washington, who is a native of Louisiana. 


A Louisianian, who is about the age of Mr. 
White, and who was his companion during his 
earlier years, spoke very frankly about his 
doings at college, and of the causes of his suc- 
cess. The speaker said he had greater advan- 
tages of wealth than Mr. White, and that he 
lived more comfortably at college. Young 
White was not the most brilliant scholar in his 
class, for the relator was the valedictorian, and 
White was well down in his class.) The man 
who gave this account said that he was also vale- 
dictorian in the law school, and that White was 
far below him. Each was set up in business in 
New Orleans, but the teller of the story spent 
time at the clubs that was consumed by White 
in close study of the law books. By and by the 
valedictorian became known as a club man, 
with a law office that he seldom visited, while 
White was recognized as a lawyer of deep read- 
ing, wise counsel, and great application and 
thoroughness. “ Now,” continued this candid 
narrator, “the valedictorian is an accomplished 
loafer and sport, without an office, a case or the 
prospect of a fee, and White, the man who was 
not at the top of the class, but who was always 
industrious, is the peer of his associates in the 
Senate, a man of wealth, acquired through his 
practice, and is about to grace the bench of the 
highest court in the land. ‘Ihe only lesson 
there is in it to boys is: Be industrious.” 


In People v. Hayes, 140 N. Y. 484, it was held 
that a statute which permits the infliction of a 
lesser degree of the same kind of punishment 
than was permissible when the offense was com- 
mitted cannot be regarded as an ex post facto law. 
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REPORT OF THE SECRETARY OF THE 
STATE BAR ASSOCIATION. 
([\HE prosperity which has attended the New York 
State Bar Association during the past year ren- 
ders it a pleasant duty for the secretary to present 
to you his annual report. 

The business transactions he has had with a 
large number of the members of the association 
have brought him into a relationship with them which 
has been exceedingly agreeable. Frequently meet- 
ing them in the rooms of the association has en- 
abled him to make their personal acquaintance. 
Their uniform courtesies to him, which he has en- 
deavored to reciprocate, have awakened grateful 
emotions, which will long be pleasing tenants of his 
heart. 

Our success demonstrates, among other things, 
that association and combination are quite as advan- 
tageous to the members of the legal profession as 
they are to all other occupations. 

One of the most remarkable features of the 
present time is the energy with which the princi- 
ples of combination, of action and of intellectual 
force by associated members is manifesting itself. 
‘¢The evolution in the mode of transacting business 
whereby great enterprises in finance, commerce, 
transportation and manufacturing are conducted by 
combinations of men and money in what are termed 
syndicates, corporations and trusts, instead of by 
individuals and partnerships as formerly, has not 
only changed the character of the occupation of 
lawyers, but it has enlarged their jurisdiction and 
their professional usefulness. In former times they 
permitted themselves to know nothing of business 
affairs except as they had to deal with them in the 
course of litigation. To-day they must keep abreast 
of the business and inventive world; for the princi- 
pal demand for their guiding counsel comes there- 
from, and they are called upon daily for the appli- 
cation thereto of new legal principles and methods.” 

The change, we may well say the revolution, 
which combination and association have made in 
the business world, renders organizations of that 
nature a necessity to the Jegal profession. The ad 
vantage and usefulness of our association, estimated 
by the energy and success with which its work 
has been conducted, renders it a generally acknowl- 
edged example of the benefit resulting from such 
organizations to the legal profession. 

It has been said that of all the professions ours is 
the least inclined to association and combination. 
This was exhibited in a remark of the greatest law- 
yer known in English history, Sir Francis Bacon. 
He had often importuned Queen Elizabeth to bestow 
upon him the order of knighthood, which would ren- 
der him a peer of the realm, but she persistently re- 
fused. When her successor, James I., ascended the 





throne, one of his first acts was to make Bacon a 
peer. But there were over fifty others upon whom 
the same honor was conferred. When Sir Francis was 
congratulated upon being elevated to the peerage, 
he solemnly shook his head and ‘replied that ‘‘ the 
peerage had been too gregarious for those called to 
the bar.” So I conceive that there is a class of 
those called to the bar at the present time who dis- 
like gregariousness and are therefore opposed to 
assocition, 


But it is said there is an association that cannot 
be avoided ; that the special erudition which lawyers 
derive from their studies give them superiority in 
intellectuality, rendering them a natural combina- 
tion of men having a common interest, placing them 
beyond whatever necessity there may be for particu- 
lar or closer association. But a-nearer view of the 
best interests of the legal profession shows the fore- 
going a strong argument in favor of associations 
like ours, for it admits that there exists a natural 
necessity for such an organization. 


It is certain that there is a very large class of 
lawyers, who rank among the ablest of the profes- 
sion, who keenly enjoy the pleasures and advantages 
arising from socially commingling with their profes- 
sional brethren. But the pleasure of social inter- 
course has not been the only benefit which the 
association has been to its members and the profes- 
sion. It has facilitated the administration of jus- 
tice. It has promoted reform in the law, elevated 
the standard of integrity, honor and courtesy 
among the members of the legal profession, and it 
has entered the eighteenth year of its existence en- 
yaged in the great work of reformation of the law, 
of legislation, in effecting a unanimous system of 
admission to the bar and many other improvements 
in our jurisprudence. 


This work was greatly facilitated at our last 
annual meeting by President Fiero, in his annual 
address on that occasion, in which he ably and 
practically considered the questions of law reform 
in the interest of the administration of justice. 


“It is peculiarly fitting” he said, ‘‘that this subject should 
be considered by this association of the members of the bar of 
New York, in view of the history of law reform as connected 
with legislation in this State.” 

“Since 1825, when the commission for the revision of the 
statutes was appointed, to this hour, New York has led in the 
improvement of methods for the administration of the law. 

Following the Revised Statutes, which are a monument to 
the learning and ability of the revisers and mark a distinct 
period in the development of statute law, and‘at a considerable 
interval, is the Constitution of 1846, providing for the consolida- 
tion of courts of law and equity, supplemented by the Judi- 
ciary Article of 1847 and the Code of Procedure of 1848.” 

It is quite true that the work of codification has not pro- 
ceeded so rapidly or to so great an extent in this as in other 
States and countries, and that by a so-called revision of the 
Code of Procedure the progress of law reform has been much 
retarded, yet the inspiration out of which has grown the 
modern system of procedure cume from the State of New York, 
and after a long period of time the work begun by the Revised 
Statutes is again proceeding as a revision of the general laws 
by the commissioners of statutory revision.” 
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Among the questions cunsidered by Mr. Fiero, 
were revisions of general laws, Code of Procedure, 
law reporting, etc., admission to the bar, Court of 
Appeals, legislative counsel, and statutory enact- 
ment of common law rules. 

Following the president’s address was the adoption 
of the following resolution: 


Resolved, That the recommendations in the president’s ad- 
dress upon law reporting, legislative 1 and the statutory 
enactment of common law rules, and the recommendations of 
Justice Parker in his address, be adopted and referred toa 
sub-committee of the committee on law reform, to consist of 
eight members and the president of the association. ; 

Subsquently, the president appointed the following com- 
mittee : First district, William B. Hornblower; second district, 
Hamilton Fish, Jr.; third district, John J. Linson; fourth dis- 
trict, Zerah S. Westbrook; fifth district, Frank Hiscock; sixth 
district, Charles A. Collin; seven district, Martin W. Cooke; 
eighth district, Adelbert Moot. 

At the call of the president of the association, the committee 
met at the rooms of the association for action with reference 
to the matters referred to it, and after full discussion sub-com- 
mittees were appointed to inqnire into and report upon the dif- 
ferent subjects submitted. 


The proceedings of these committees are con- 
tained in the report of the committee of nine from 
the committee on law reform, submitted December 
28, 1893. This report has been placed in the hands 
of all members of the association, and to consider- 
able extent in the hands of lawyers not members of 
it. The secretary refers, with pleasure, to the very 
able report of the committee on admission to the 
bar, appointed at our last annual meeting. This 
committee consisted of Tracy C. Becker, J. Newton 
Fiero, Louis Marshall, Edward G. Whitaker and 
Charles M. Preston. These gentlemen entered on 
the discharge of their duties with industry and 
careful consideration. To use the language of their 
report: 


After consultation with members of the bench and bar, a bill 
was drafted, meeting with the unanimous approval of your 
committee, and placed in the hands of the chairman of the 
judiciary committee of the Senate, by whom it was introduced 
in that body, and the chairman of the committee on codes, of 
the Assembly, introduced it to that body. 

Hearings were had from time to time before the judiciary 

ittee of the Senate, which were attended by the presi- 
dent of the assqciation and other members of the committee, 
resulting in the adoption of amendments to the bill from time to 
time, so that as reported by that committee it reads as follows: 

“Section 56. A citizen of the State of full age, applying to be 
admitted to practise as an attorney or counsellor in the courts 
of record of the State, must be examined and licensed to prac- 
tise as herein prescribed. A State board of law examiners is 
hereby created, to consist of three members of the bar, of at 
least ten years’ standing, who shall be appointed from time to 
time by the Court of Appeals, and hold office as members of 
such board for aterm of three years. Such court shall pre- 
scribe rules providing for uniform system of examination which 
shall govern such board of law examiners in the performance 
of its duties. There shall be examinations of all persons apply- 
ing for admission to practise as attorneys and counsellors-at- 
law at least twice in each year in each judicial department and 
at such other times and places as the Court of Appeals may 
direct. Every person applying for such examination shall pay 
such fee as may be fixed by the Court of Appeals as necessary 
to cover the cost of such examinations. Only one examination 
fee shall be required. Such board shall certify to the General 
Term of the department in which each candidate has resided 
for the past six months every person who shall pass the ex- 
amination, provided such person shall have in other respects 
complied with the rules regulating admission to practise as at- 
torneys and counsellors, which fact shall be determined by said 
board before examination. Upon such certificate, if the 











General Term shall find that such person is of good moral char- 
acter, it shall enter an order licensing and admitting him to 
practise as an attorney and counsellor in all the courts of the 
State. Race orsex shall constitute no cause for refusing any 
person examination or admission to practice. Any fraudulent 
act or representation by an applicant in connection with his 
application or admission shall be sufficient cause for the revo- 
cation of his license by the General Term granting the same.” 

The bill failed of passage in the Senate upon the last day of 
the session by reason of its having been laid aside for examina- 
tion at the request of a senator, and not having again been 
reached before the hour of final adjournment. 

The bill, as reported by the Senate judiciary committee, was 
favorably reported by the Assembly committee on codes, with 
the active co-operation and assistance of Hon. William Sulzer, 

peaker of the A bly, who took much interest in forward- 
ing the bill, and was passed by the Assembly. 

The bill, as finally amended, is the result of careful examina- 
tion and investigation by members of the profession in the 
Legislature, as well as on the part of members of the associa- 
tion. Especial mention should be made of Hon. Charles T. 
Saxton, who as a sub-committee of the committee on the judi- 
ciary, wave the matter much time and attention, and it is due 
to his watchful care and active interest in the matter that so 
much progress was made in that body. 

In view of the fact that the bill met such general approval 
and only failed of passage by accident in one house, after hav- 
ing passed the other, your committee recommend that it be 
presented to the Legislature at an early day and pressed to its 
passage on behalf of the association 


This bill was submitted to the members of the 
Court of Appeals for suggestions, criticism and ap- 
proval by the president of the association, who 
addressed the following letter to Hon. Charles An- 
drews, chief judge of the Court of Appeals: 

Rooms New York STaTE Bar ASSOCIATION, | 
CapiToL, ALBany, N. Y. 
Hon. CaaRLes ANDREWS, Chief Judge Court of Appeals: 


Dear Srr.—During the legislative session of 1893 a bill was 
presented and urged in behalf of the New York State Bar As- 
sociation as an amendment to section 56 of the Code, a copy 
of which I herewith transmit to you, the purpose of which is 
to obtain a uniform system of examinations for admission to 
the bar. The act passed the Assembly, but after being re- 
ported by the judiciary committee of the Senate, failed of 
passage in that branch by reason of want of time before ad- 
journment. 

I am requested by the committee having the matter in 
charge, and also by the joint executive committee and the 
committee on law reform of the association, to submit the bill 
to the members of the Court of Appeals for suggestion, criti- 
cism and approval. 

The association has manifested much interest in the matter, 
and the proposed bill is regarded by it as being in the interest 
of a higher standard of attainment for admission to the bar. 

I am, very respectfully yours, 
J. NEwTon Fiero, 
President New York State Bar Association. 


In due time Mr. Fiero received the following let- 


ter from Judge Andrews: 


The Hon. J. Newron Frero, President State Bar Aasociation : 

Dear Sir.—I have your favor of the 18th December, and 
have examined the proposed bill for securing a uniform sys- 
tem for the examination of law students, and have only to say 
that, in my opinion, the best sentiment of the profession will 
favor any improved method of making examination a real 
test of fitness of candidates for admission to the bar. Asa 
member of the court upon which, by the proposed bill, im- 
portant duties are devolved in carrying out the scheme, I pre- 
fer to go no further than to say that its general purpose has 
my cordial approval. 








Very truly yours, 
CHARLES ANDREWS. 


It will thus be seen that the great question con- 
cerning admission to the bar, through the efforts of 
our association, is approaching a final and satisfac- 
tory settlement. The bill to which I have referred 
will be introduced into the present Legislature. 
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That branch of law reform defined as ‘‘ legislative 
reform ” has been, and will continue to be, practi- 
cally and successfully considered by the association 
through the efforts of the committee on law re- 
form. 

At the annual meeting of 1893 the Hon. Alton B. 
Parker gave the work of legislative reform a deci- 
ded impetus by his address, entitled ‘tA Phase of 
Law Reform,” from which we take the following 
extracts: 


The object of the New York State Bar Association — ‘* To 
promote reform in the law, and to facilitate the administration 
of justice * — is a noble one. 

A clear and comprehensive conception of this purpose has 
its well-defined Jimit of inclusion and exclusion, and as rigidly 
shuts out all needless or harmful change, or change for pri- 
vate purpose — which is the opposite of reform and alien to 
the administration of justice —as it earnestly seeks the pro- 
gressive and permanent betterment of the law, both in its sub- 
stance of rights and duties and in its methods of procedure 
This truth is recognized in the provision of your constitution, 
which makes it the duty of the committee on law reform not 
only ‘* to consider and report to the association such amend- 
ments of the law as in its opinion should be adopted,” and to 
“*observe the practical working of the judicial system of the 
State, and recommend by written or printed report any 
changes therein which observation or experienve may suggest, 
’ but “‘also to scrutinize proposed changes of the law, and, 
when necessary, report upon the same.” 


In calling attention to the evils of excessive leg- 
islation, Judge Parker referred to the flood-gates of 
enactments which have been opened on the proced- 
ure of the courts, and to the need of thorough and 
vigorous scrutiny into the danger attending these 


enactments, many of which were passed to take ef- 
fect on existing suits, and for other personal and 
special purposes. : 

“The act to simplify and change the practice, 
pleadings and procedure of the courts of this State, 
passed in 1848, was thoroughly revised in 1849, and 
was then, in another act, first designated as the 
Code of Procedure, and in 1850 the commissioners 
who framed it were discharged.” 

A stream of amendments touching that Code fol- 
lowed, which is perfectly appalling, and which 
Judge Parker summarized as follows: 


Notwithstanding the elaborate revision of 1849, the number 
of amendments to the Code in the three years following 1850 
amounted to one hundred and twenty-five, and by that time it 
might have been supposed that it had attained a state of pol. 
ish and perfection beyond which no further improvement was 
possible. But it is difficult to set bounds to human achieve- 
ment, and in the interval between 1853 and 1876 two hundred 
and sixty-three additional amendments invaded the annual 
statute books, and early in 1876 sixteen more sprang up in the 
advanciag shadow (for “coming events cast their shadows be- 
fore ’’) of the first thirteen chapters of the Code of Civil Pro- 
cedure enacted by the same Legislature. These thirteen chap- 
ters, up to the time of the completion of the new Code in 1880, 
were the subject of no less than one hundred and six amend- 
ments, including the repeal of two sections, one of which calls 
for particular comment, and excluding two acts (chap. 323 of 
1878, and chap. 257 of 1879), which are, in effect, though not in 
form, amendatory of the Code of Civil Procedure, and within 
three years from the completion of this new Code it was 
amended in eighty-six other particulars. 

And here the reflection forces itself upon the mind that 
after the careful revision of the former Code, and the numer- 
ous amendments of it, and twenty-seven years of experience 
in its practical working, and the great elaboration of the pres- 





ent Code, and three years’ amendments to its first part, and 
three years more of amendments to it as completed, suggested 
by its test and trial in actual work during that time— that 
after all this there should have been, and probably was, but 
little need of further amendment. 

And yet the amendments since 1883 ber two hundred and 
forty. The amendments prior to 1883 averaged eighteen per 
year, and those since that date have been nearly twenty-seven 
a year. The number of amendments to the old Code in 
twenty-six years was four hundred and four; the number to 
the new one in fifteen years is four hundred and thirty-two. 


When it is known that but few of these amend- 
ments originated in any desire or purpose of reform- 
ing the law, but out of dishonest intentions to have 
them apply to some selfish and culpatle ends, the 
necessity of legislative reform is clearly apparent. 

‘*It is not rare for attorneys to have suits to 
which some provision of the Code is an obstacle to 
be removed, or he may have the prosecution or de- 
fense, which may be aided by a change in the 
phraseology of some section, or sentence, or clause 
in the law.” 

Powerful corporations, finding some sentences or 
sections of the Code in their way, or who may de- 
sire addition to a section for their benefit, have re- 
course to the Legislature, have amendments favor- 
ing them passed into laws. They have their shrewd 
counsel, vigilant in watching legislation, alert to 
defeat any which may be adverse to the interest 
they represent, and adroit ‘‘in framing and in procur- 
ing the passage of provisions which have a seeming 
public purpose, but which in fact have an intended 
application known only to themselves and those in- 
terested with them.” 

To suppress these glaring evils in legislation opens 
a field for fruitful labor for our association. 

“There is no governmental agency for its accomplishment, 
and individual vigilance alone will not suffice. Combined effort 
is needed, and this association has the requisite organization. 
You have your secretary residing at the capital, who can pro- 
cure copies of all bills affecting the law or its practice. You 
have your committee on law reform, three of whose members 
reside in each judicial district. Twenty-four able and vigilant 
men at so many different points throughout the State, by their 
own knowledge or what they might learn by inquiry, would be 
competent to judge of the need or propriety of any proposed 
change and the legitimacy or the reverse of its motive and 
origin. Thus your association, if any bill was found to be bad 
or without merit, would be armed with reason and facts to op- 
pose it, and by its accredited representatives could interpose 
before the judiciary committees, or if not in season there, before 
the Governor and thus, not sleeping, prevent any enemy from 
sowing tares among the wheat of legislation. * * * Hewho 
cannot or will not devote the needful time to this task ought 
not to accept or retain a place on the committee on law re- 
form, but should make room for another; and there are many 
such who would take pride and pleasure in discharging the 
duties imposed upon it.” 


Ihave made the foregoing extracts from Judge 
Parker’s address, strongly imbued with the belief 
that they outline the duties and responsibilities of the 
members of our association, and suggest the manner 
in which these duties should be discharged and 
these responsibilities met, in a manner that wlll pro- 
duce good and important results. 

The address of Hon. David J. Brewer, associate 
judge of the United States Supreme Court, on ‘‘ The 
Nation’s Safeguard,” is a production that has at- 








144 


THE ALBANY LAW JOURNAL. 








tracted great attentidn. Much wasexpected from the 
address of this eminent jurist, but the realization 
went far beyond expectation. It has become a 
standard work, and the great demand for it is in- 
dubitable evidence of its value. 

The papers read by Hon. George F. Danforth on 
the Judiciary Article of the Constitution; by Fred- 
erick R. Coudert, on the Relief of the Court of Ap- 
peals; by Austin Abbott, on the Court of Last Re- 
sort; by William B. Hornblower, on the Supreme 
Court; by Leslie W. Russell, on the Supreme Court, 
and by George E. Reynolds, on the Superior Court 
of Brooklyn, added to the value and usefulness of 
our annual report, and are valuable acquisitions to 
the learning ofthe profession. They were the off- 
spring of pre-eminently legal intellects, enlarged 
and refined by scholarly attainments. They are 


characterized by clearness of thought, accuracy of 


discrimination, strength of judgment and strength 
of reasoning. 

The Hon. David Dudley Field, chairman of the 
committee on law reform, being prevented by ill- 
ness from attending the annual meeting of 1893, 
submitted a paper, addressed to the president of 
the association, on ‘‘ The Session Laws of 1892,” of 
inestimable interest and value, an arraignment of 
the looseness of present legislation and the multi- 
tude of enactments which are sent broadcast from 
our State Legislature. 


** My observations,” he says, “are confined to the work of the 
last session, that of 1892. Taking the book which contains tne 
session laws proper, outside of the statutory revision, I find a 
volume of fourteen hundred and seventy-two pages, containing 
seven hundred and fifteen separate chapters of laws. This pon- 
derous volume is the work of a session held between January 5 
and April 21, and of an extraordinary session of two days, April 
25 and 26. I have asked a friend for an analysis of these laws, 
and the report given me is as follows: Of the seven hundred and 
fifteen chapters, three hundred and five were to amend former 
statutes; one hundred related to the city of New York, fifty to 
the city of Brooklyn, forty to the city of Buffalo and twenty 
to the city of Albany; sixty ‘related to appropriations and 
eighteen to taxation. * * * Cannot the Legislature put 
constraint upon itself? It may be worth while for thoughtful 
persons to consider what we are coming to if we go on in the 
ways of the hour; one Federal Legislature, forty-four State 
Legislatures and an infinite number of municipalities grinding 
out ceaselessly new regulations for the government of Ameri- 
cap citizens. Call it what we may, this would be socialism, 
not intermittent, but perpetual; not looking to liberty, but 
leading to b Unless we pause betimes we shall soon 
have come to such a pass that one will hardly be able to tread 
the streets of a city or drive on a country road, or buy a coat, 
or hire a workman, without considering whether there be not 
some law to interfere with him.” 


The duties and responsibilities of the association, 
especially those of the committee on law reform, are 
enlarged and deepened by the fact that before them 
is the constitutional convention which commences its 
sittings in May next. 

The constitutional conventions that have been 
held in this State mark significantly the progress 
we have made in the perfection of constitutional 
law und in jurisprudence. These were the conven- 
tions of 1801, 1821, 1846 and 1867. 








The first association of lawyers in this State was 
developed in the Constitutional Convention of 1846. 
It was a spontaneous organization, born of the 
necessity of combination against a strong and de- 
termined effort to overthrow the legal profession, 
and permit any man to practise law who desired to 
do so. For many months before the election of 
delegates to that convention, a formidable crusade 
was preached against the bar of the State, by ener- 
getic, intelligent and influential men, among whom 
were many disgruntled lawyers who, in public meet- 
ings and conventions, proclaimed that lawyers were 
a privileged, aristocratic class, enjoying immunities 
at war with a democratic government, which the 
people should take from them. 

Under the influence of these men a large number 
of the delegates, elected to the convention, indeed 
the lay delegates generally, with some lawyers, en- 
tertained the same views in regard to the legal pro- 
fession. But fortunately, among the delegates were 
many of the ablest lawyers in the State, and the 
history of the convention of 1846 is an interesting 
record of the struggle which took place between 
them and the crusaders against the profession. A 
perfect association between them became a strong 
organization, enabling them, though numerically in 
the minority, to sustain the honor, dignity and use- 
fulness of their profession, by drawing around it 
the safeguards, requiring careful preparation in 
learning before a person could be permitted to prac- 
tise law. 

A large number of the delegates to the coming 
convention are active members of our association. 
Several of them are members of the committee on 
law reform. Through their influence, much of the 
work in reforming the judiciary department of the 
State will be brought favorably before the con- 
vention. 

To secure the election of delegates to the conven- 
tion who can be safely intrusted with the considera- 
tion and disposition of the Judiciary Article, Presi- 
dent Fiero, in September last, addressed the follow- 
ing letter to the members of the association, which 
was attended with exceedingly gratifying results, 
as we have seen: 


ALBany, Sept. 20, 1893. 
To the Members of the New York State Bar Association: 

The revision of the Judiciary Article of the Constitution has 
for several years past been a matter of great interest to the 
profession throughout the State. The movement in favor of 
revision was so strong in 1890 that it resulted in the appoint- 
ment of a commission for the purpose of considering the ques- 
tion, which sat during the summer of that year, and reported 
to the Legislature of 1891. No action was ever taken upon that 
report. 

At the coming general election delegates will be selected to 
meet in convention on the second Tuesday of May next, to re- 
vise the Constitution. The consideration of the Judiciary Ar- 
ticle will be within the scope of their duties. 

The nomination of five delegates to this convention from 
each senatorial district, and of fifteen delegates for the State 
at large, will be made at a very early day. 

In view of the importance of this question to the profession, 
it is urged upon the members of this association that they 





THE ALBANY LAW JOURNAL. 


145 











make active and earnest effort to secure the selection of at 
least one delegate from each senatorial district, and so many 
delegates at large as it may be possible to obtain, who shall 
not only be interested in this question, but by reason of char- 
acter, standing, experience and study of the subject-matter, 
shall be qualified to propose amendments and discuss the 
questions arising with reference to the Judiciary Article in 
such a manner as to bring about the best possible results in 
the interests of the bar and the people of the State. 

You are earnestly requested to give this matter your per- 
sonal attention in your district in the selection of delegates to 
both senatorial district and State conventions, in order that 
there may be a proper representation of the sentiment of the 
bar of the State in the convention. 

Yours, ete., 
J. NewTon FiERo, 
President New York State Bar Associatiun. 

This communication brought many valuable re- 
sponses from the members of the association, ex- 
hibiting the extent to which it stimulated them 
to the desired action, which resulted in the elec- 
tion of delegates to the Constitutional Conven- 
tion, ‘‘ who will be proper representatives of the 
sentiments of the bar of the State in the convention.” 

The work of the standing committees during the 
year show that the association, like a well-consti- 
tuted court of equity, is always open for business, 
and always doing business, practically and profit- 
ably.” 

In 1891 the association began the agitation of the 
question as to how the reports of the decisions of 
the courts of this State could be simplified and im- 
proved, growing out of a paper read before the as- 
sociation in that year. Messrs. Fiero, Whitaker 
and Schwartz were appointed a committee to devise 
a plan atid present it to the Legislature whereby the 
number of reports might be lessened and the decis- 
ions of the courts of the State placed in the hands 
of lawyers at reduced expense. This resulted in the 
passage of a bill providing for an additional re- 
porter, known as the ‘‘ Miscellaneous Reporter,” and 
at a later period resulted, through the activity of 
this committee, in an arrangement whereby the pub- 
lishers and reporters arranged for the publication of 
what is known as the ‘‘Combined Official Series,” 
consisting of the reports of the Court of Appeals, 
Supreme Court and other courts of record in the 
State, issued weekly, in pamphlet form, and after- 
ward furnished in bound volumes as the official re- 
ports, at $30 per year, and with the commencement 
of the present year there had been added to this 
series a digest of these decisions, to be published 
weekly, with a quarterly edition, revised, and a 
complete and revised edition published at the end 
of the year for $5 in addition to the subscription 
price for the combined series. This fully carries out 
the views of the association in this regard, and it is 
entirely owing to the action of the association that 
this matter has been brought about, and the profes- 
sion are now supplied with early and accurate re- 
ports of the decisions of the courts at a reasonable 
price. 





The festivities of the association, which inaugu- 
rated the proceedings of the year, were character- 
ized by social enjoyment and splendor seldom, if 
ever, equalled in the Capital City. Through the 
courtesy of Governor Flower, the association was 
tendered an elegant reception at the executive man- 
sion, attended by a very large number of its mem- 
bers from all parts of the State, by the judges of the 
Court of Appeals, many Federal judges and the 
judges of the Supreme Court of the State. There 
was something exceedingly interesting in witness- 
ing so many of vur great judicial officers, so many 
distinguished representatives of the bar, entertained 
by the chief magistrate of our great State. It was 
a delightful union of the executive, judicial and 
legal organization of the Imperial State. 

The governor, in the manner in which he enter- 
tained his distinguished guests, proved that he 
knows how to blend the dignity of -a chief magis- 
trate with the ease, grace and courtesy of a Chester- 
field. 

I close my report with a brief reference to what 
may be called our Mortuary Record during the year. 

It will be seen by the report of the committee on 
legal biography that death has removed a large 
number from the roll of our membership, and trans- 
ferred their names to the list of those who have 
gone 

“To solve the mightiest mystery of all.” 

For them the conflict of life is past with honor. 
They have fought the good fight. For us their ex- 
ample remains, urging us to be, as they were, dili- 
gent in professional business, careful in judgment, 
faithful in the discharge of public and private du- 
ties, prepared to be summoned at any moment into 
the presence of Him at whose right hand is happi- 
ness forever more. 

There was one among those who left us during 
the year for a new and better life, a founder of our 
association, who occupied its executive chair from 
1884 to 1885, who served with credit and usefulness 
on its executive committee, and to whose unremit- 
ting efforts in promoting its growth and prosperity 
the association is largely indebted for its present 
exalted position among the legal associations of the 
nation. This was Ex.tiorr F. SHeparp. His 
memory requires no embellishment. It would be 
impaired by a strained and labored eulogy. But it 
is no affectation to say that he possessed many 
characteristics that are pleasant to remember. I 
should not fulfill my duty to his memory or to the 
association if, in consideration of what Elliott F. 
Shepard was to it, I should omit from my report 
some mention, however humble, of him, leaving his 
full biography for another occasion. 

For over twenty years Col. Shepard devoted him- 
self with success to the practice of law. His en- 
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trance into other employments did not divert him 
from his love and admiration for the bar or his 
veneration of the judiciary. After his retirement 
from active practice he continued to keep his law 
office open. It was a place that had peculiar fasci- 
nations for him until the close of his life. To honor 
his profession, to exalt its standard, he devoted 
much of his time, and, to a very large extent, his 
money. He loved the society of judges and law- 
yers. He was more at home with them than with 
any other men, This led him to direct his ambition 
and his efforts to the organization of the New York 
State Bar Association. 

The kindliness of his manner, his affability toward 
all who approached him, and his uniform courtesy 
to the humblesf, united with an easy dignity, lent a 
sunlight to his presence and made him many friends. 

He was active as a politician, for he believed in 
the necessity of vigorous and enlightened political 
action. His unswerving devotion to the Republican 
party was due to his absolute faith in its principles. 
But he did not deny the patriotism of his political 
adversaries. He made enemies, as all such men do. 
But, after all, what does a man amount to who does 
not make enemies? He was charged with fanaticism 
and by some of something approaching hypocrisy. 
But it must be remembered that he lived in an age 
prolific in slander, ingenious in defamation, and un- 
remitting and cruel in waging war against political 
opponents. 

His advent late in life into journalism was an ex- 
periment in process, with chances in his favor when 
he died. There was something in that great profes- 
sion which was irresistibly attractive to him. He 
believed with De Bow that in every country jour- 
nalism must be regarded as a great educational 
agency. There was one characteristic of Mr. 
Shepard that lent constant interest to his life. 
He was the embodiment of that old but true 
motto: ‘*Mild in manner, resolute in conviction.” 
He was gentle and kind; but in what he con- 
ceived to be right or wrong he was inflexible. 
As a citizen, neighbor, friend, he was unrivalled. 
The courtesies of his life were broad and generous. 
He was always the polite, genial, liberal gentleman, 
kind and tolerant. His private life deserves liberal 
commendation; tender and blameless in his social 
relations—devoted to his friends, affectionate in his 
family, simple, upright, his honorable integrity 
was never doubted, never assailed. [Into his ele- 
gant home death entered unannounced, but if 


“To live in the hearts he left behind, 
Is not to die,” 


Elliott F. Shepard has only gone nearer the eternal 


light. 
L. B. Proctor, 


Secretary. 





FEMALE SUFFRAGE —SCHOOL COMMIS- 
SIONERS — APPEAL. 


NEW YORK COURT OF APPEALS, JAN. 23, 1894. 


In RE CANCELLATION FROM ReaistrRy List. 
In RE GAGE. 


An order denying a person the right to register for an election 
determines her status as a voter for future elections, and 
will be reviewed on appeal, though the election for which 
she desired to register occurred pending the appeal. 

School commissioners, vested by Laws of 1856, chapter 179, 
with the superintendence of schools within the county, are 
“constitutional officers, "’ within the meaning of the Con- 
stitution, article 2, section 1, and article 10, section 2, 
conferring on male citizens the right to vote for “ consti- 
tutional officers;’’ and hence Laws of 1892, chapter 214, 
giving women the right to vote for school commissioners, 
is void. 26 N. Y. Supp. 167, affirmed. 

PPEAL from Supreme Court, Special Term, Onon- 
daga county. Application for the cancellation 

of the name of Matilda J. Gage on the registry list, 
third election district, town of Manlius. From an 
order of the General Term affirming an order of the 


Special Term granting the application, Mrs. Gage 
appeals, 

Jenney & Marshall (Louis Marshall, of counsel), 
for appellant. 


Goodelle & Nottingham (W. P. Goodelle, of coun- 
sel), for respondent. 


Fixcu, J. The question argued on this appeal is 
whether a woman may vote for school commissioner 
in her proper district within the State, and it arose 
in this manner: An act of the Legislature (Laws 
1892, chap. 214) provides that ‘‘all persons, without 
regard to sex, who are eligible to the office of school 
commissioner, and have the other qualifications now 
required by law, shall have the right to vote for 
school commissioner in the various commissioncr 
districts of the State.” The act further requires that 
the persons so entitled to vote shall be registered 
‘*as provided by law for those who vote for county 
officers; that the county clerk shall prepare and 
distribute the prescribed ballots, and the inspectors 
of election shull count and receive the same. Act- 
ing under this autnority, Mrs. Gage was duly regis- 
tered in the third election district of the town of 
Manlius on October 21, 1893. The board of inspectors 
were formally requested to remove her name from 
the registry, but refused to comply with the de- 
mand, whereupon an application was made to a jus- 
tice of the Supreme Court, pursuant to section 37, 
chapter 680, Laws of 1892, to strike her name from 
the registry, on the sole ground that she was not a 
lawful voter by reason of her sex. That application 
was granted, the learned judge holding that the 
act conferring upon her the right to vote for school 
commissioner was unconstitutional. The inspector 
obeyed the order. Mrs. Gage appealed to the Gen- 
eral Term, where it was affirmed, and from that af- 
firmance brings her appeal to this court. 
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While it is true that the election of 1893 has 
passed, and the possibility of voting on that occa- 
sion is absolutely gone, it does not necessarily fol- 
low that the question involved has become purely 
abstract, and divested of any practical results con- 
sequent upon its decision. The order made deter- 
mined the status of the voter under the act of 1892, 
and settled her right for future elections; and if a 
wrong has been done it is not easy to discover any 
practical remedy except through a reversal of the 
order which was granted. Both parties concur in 
seeking a final decision upon the constitutional ques- 
tion involved, and we are of opinion that the case pre- 
sented requires of us its determination. The learned 
counsel for the appellant states very frankly and ac- 
curately the sole inquiry upon which the decision 
depends. He concedes that under article 2, section 
1, and article 10, section 2, of the Constitution, no 
woman has the right to vote for constitutional offi- 
cers, because the franchise is conferred explicitly 
upon “ male citizens; ” but he contends that school 
officers are not constitutional officers, because the 
practical interpretation of that instrument has long 
and invariably been to the contrary. That is true, 
and only true, of the officers of the school district, 
as the fundamental unit of the school system. The 
trustees of such a district are the authorized busi- 
ness managers of the school within its boundaries, 
and the Legislature has always assumed, and been 
permitted to assume, the right to determine who 
might vote for such trustees, and what qualification 
should or should not be requisite and necessary. To 
that class of school officers intrusted with the gov- 
ernment and control of the simple school district by 
itself alone, and within its own boundaries, the con- 
stitutional provisions have never been applied; but 
I have yet to find an instance in the statutory his- 
tory of the State prior to the act in question where 
an officer whose authority was not confined to the 
school district, but extended over many of them, 
with a power of superintendence and control, has 
been regarded as any thing other than a town or 
county officer, and within the constitutional pro- 
visions. 

Under the Revised Statutes the superintending 
officers were three commissioners and three inspect- 
ors of common schools. 1 R. 8. 349, § 3. These 
were town officers, to be chosen by the constitu- 
tional electors (§ 1) and by ballot. Id. 343, § 2. In 
1843 these officers were abolished (chap. 133, § 1), 
and in their place was substituted (§ 2) a town super- 
intendent of common schools, to be annually elected 
in the same manner as ‘‘other town officers” are 
chosen, and upon whom the duties of inspection 
and superintendence were imposed. He also was a 
town officer, and chosen by the constitutional elect- 


ors. In 1856 (chap. 179) the system was again 





changed by providing first for the appointment and 
then for the election of school commissioners, The 
terms of the statute show that they were still re- 
garded as within the constitutional provisions, and 
were county officers, as their predecessors had been 
town officers. 

Where a county constituted a single Assembly dis- 
trict, the supervisors were to choose ‘‘for their 
county ” an officer to be called ‘‘school commis- 
sioner.” Section 1. Where a county had more 
than one Assembly district, a commissioner for each 
of such Assembly districts was to be chusen. Sec- 
tion 2. So far the office created pertained to the 
known constitutional divisions of the State, and its 
incumbent was clearly a county officer. The situa- 
tion was not changed by the further provision al- 
lowing in a single county, constituting but one As- 
sembly district, the selection of two commissioners, 
and dividing the county into sections for that pur- 
pose. Section 4. No town was to be divided in the 
process, and the commissioner of one section could 
discharge his official duty in the other section upon 
the written request of its commissioner. Section 7. 
Under the act of 1864 (chap. 554, tit. 2, § 11) he is 
required to do so upon the command of the super- 
intendent of public instruction. Under the law of 
1856 the appointment by the boards of supervisors 
was but temporary. At the annual general election 
of 1857 the officers became elective, and it was pro- 
vided that ‘‘all the provisions of law relating to the 
mode of voting and of canvassing the votes for the 
county officers shall apply to and govern the elec- 
tion of such commissioners.” If it be a just criti- 
cism that this provision was merely modal, that 
may have furnished a reason why for a plainer ex- 
position of the intended meaning, the language was 
changed in the general act of 1864. It there reads 
(§ 3, tit. 2): ‘‘ The laws regulating the election of, 
and canvassing the votes for, county officers shall 
apply to such elections.” Who may vote for county 
officers is an essential part of the laws “regulating ” 
their election, for it has been held that into those 
laws is to be read the constitutional definition of an 
elector as if it had been specially repeated therein. 
People v. Barber, 48 Hun, 198. 

It follows that there are two definite and distinct 
classes of school officers, which are those of the 
school district, the unit of the system, and those of 
superintendence over a larger or smaller number of 
such units aggregated; and that the latter are, and 
always have been, as clearly either town or county 
officers as the former have not been. I am unable 
to see therefore that any practical construction 
prior to the act of 1892 has ever been given to the 
Constitution which takes the elective officers 
charged with superintendence out of the category 
of constitutional officers, or puts a constituency be- 
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hind them having other qualifications than those 
necessary for the election of town and county offi- 
cers. 

The Constitution, in article 2, section 1, pre- 
scribes the qualifications of voters ‘‘for all offices 
that now are or hereafter may he elective by the 
people,” and confines the franchise specifically to 
‘male citizens.” The office of school commissioner 
was one thereafter made ‘elective by the people ” 
through the operation of the alternative given by 
article 10, section 2, which provides that ‘* all officers 
whose offices may hereafter be created by law shall 
be elected by the people or appointed, as the Legis- 
lature may direct.’’ That is, in such cases as it may 
choose between election and appointment, and in 
the latter event may dictate the authority and mode 
of appointment. The Legislature chose that the of- 
tice should be elective, and becoming such, it fell 
within the scope and terms of the constitutional 
provisions applicable to elections by the people. 
The only possible answer is the one which was at- 
tempted and derived from a supposed practical con- 
struction. We have seen that the facts do not jus- 
tify that answer. Indeed the cases cited from other 
States do not go far enough to support the appel- 
lant’s argument. In Belles v. Burr, 76 Mich. 1, the 
question was over the election of a school-district 
trustee. In Wheeler v. Brady, 15 Kans. 26, the con- 


troversy concerned a school-district treasurer. In 
State v. Cones, 15 Neb. 444, the voting was at a 


school-district meeting. In Plummer v. Yost 
(Ill. Sup.), 33 N. E. Rep. 191, the election was of 
members of the board of education. And the Opin- 
ion of the Justices (115 Muss. 603) related to the 
right of a woman to be a member of a school com- 
mittee. 

On the other hand, when the question arose in 
Kansas, not of voting at a school-district meeting, 
but for a county superintendent of schools, the 
court deemed it almost too clear for argument that 
a woman could not vote for the latter officer. 
Winans v. Williams, 5 Kans. 227. 

It seems to me needless to prolong the discus- 
sion. A constitutional convention may take away 
the barrier which excludes the claimed right of the 
appellant, but until that is done we must enforce 
the law as it is written. 

The order should be affirmed, but, as stipulated, 
without costs. All concur. 

Order affirmed. 


BENEFICIAL SOCIETIES— SICK BENEFITS 
--PROOFS OF SICKNESS— WAIVER OF DE- 
FECTS IN. 


PENNSYLVANIA SUPREME COURT, JAN. 22, 1894. 


STAMBLER V. ORDER OF PENTE. 


While beneficial associations are in some respects unlike insur- 
ance companies, there is every reason for holding them to 





the rule applicable to notice and proofs of loss under or- 
dinary insurance policies. 

Ifa member of a beneficial association in good faith and 
within the stipulated time does what he plainly intends as 
a compliance with the by-laws of the society, good faith 
equally requires that the company should promptly notify 
him of their objections, so as to give him the opportunity 
to obviate them; and mere sil may so mislead him, to 
his disadvantage, to suppose the company satisfied as to 
be of itself sufficient evidence of waiver. 

S.,a ber of a beneficial society, in good standing, beiug 
sick, made application in due form for sick benefits. The 
application was however not sworn to by the attending 
physician, as required by the by-laws of the society. The 
society received the application, and made no objection 
thereto, but subsequently refused to make payment. 

Held, that it was a question for the jury whether the society 
had waived the requirement of the affidavit of the physi- 
cian. 


PPEAL of the Order of Pente, defendant, from 
the judgment of the Common Pleas No. 3, of 
Philadelphia county, in an action of assumpsit 
brought by Annie Stambler against said defendant 
to recover $75 sick benefits due to her by said order. 
Upon the trial, before Gordon, J., the following 
facts appeared: The Order of Pente was an incor- 
porated beneficial society, of which Annie Stambler 
was a member in good standing. She became ill 
upon the 17th day of March, 1892, and so remained 
until April 27, 1892, for which sickness she was en- 
titled to receive from the society $125 as benefits 
due to her. On April 6 application for two weeks’ 
sick benefits was made in due form, and honored 
by the society, $50 being paid to her. On May 4 
another application was made for the next succeed- 
ing three weeks. This amount however the society 
refused to pay, and this suit was brought. 

Upon the trial the plaintiff offered in evidence 
her certificate of her membership, the by-laws of 
the order, and proofs of her disability, two in num- 
ber, certified to by her attending physician, which 
were in the hands of the defendant. It appeared that 
the by-laws required that the fact of sickness should 
be certified to by the applicant’s attending physician 
under oath or affirmation, and that in the case of 
the second certificate this provision had not been 
complied with. The defendant therefore asked the 
court to charge the jury that under the law and this 
evidence the verdict should be for the defendant. 
This the court refused to do, and charged the jury 
as follows: 

‘*Tt appears that the organization of which this 
plaintiff was a member had a by-law requiring that 
the proof of sickness, for which a claim is made, 
shall be made in writing, signed and sworn to 
by the attending physician as well as the claimant. 
In this case she conformed with the requirements in 
the first instance for two weeks’ benefits, by giving 
such proof, sworn to by herself and the physician, 
and she collected upon that the sum of $50 for 
those two weeks. She subsequently sent in another 
proof of three additional weeks, and that was 
signed and sworn to by her, but not sworn to 
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was @ continuous illness, and it appears also 
that the proof was received by the company 
and retained by them, and certain marks made 
upon it, whether of approval, as it is alleged, or not, 
I do not know. Undoubtedly there was a condi- 
tion precedent, and she agreed to conform to those 
conditions of membership as a part of her contract; 
[but she contends that the requirement as to the 
oath of the physician in the second certificate was 
waived by the defendant when they received the 
proof and made no objection to it. It is for you to 
say whether or not that was intended by the com- 
pany to be a waiver of the requirement as to the 
oath of the physician in fulfillment of the by-law 
requiring proof of illness to be signed and sworn to 
by the physician. ’’] 

Verdict for plaintiff and judgment thereon. 
Whereupon the defendant took this appeal, assign- 
ing for error the portion of the charge given above 
in brackets. 


J. Howard Morrison, for appellant. The rule of 
implied waiver by an insurance company should not 
be applied to a beneficial society. Even in the case 
of an insurance company mere silence is not enough 
to imply a waiver. Com. Ins. Co. v. Sennett, 41 
Penn. St. 164; Gould v. Ins: Co., 26 Week. Notes, 
168. 


Jacob Singer and Emanuel Furth, for appellee, were 
not heard. 


Sterrett, C. J. This case was taken into the 
court below by appeal from the magistrate’s judg- 
ment, rendered June 28, 1892. It was clearly shown 
on the trial that plaintiff became disabled by sick- 
ness on March 17, 1892, and so continued for about 
six weeks. She was continuously under the care of 
her physician from March 22 until April 27. On 
April 6 application for two weeks’ sick benefits was 
made in due form, and honored by the defendant. 
On May 4 another application was made for the 
next succeeding three weeks’ benefits. This was 
also in due form, except that the physician’s certifi- 
cate does not appear to have been sworn to by him. 
The blank form of jurat was neither filled up nor 
signed. So far as appears from the testimony, this 
application and accompanying proofs of disability 
were retained by the defendant without notice to 
plaintiff of any objection thereto on that or any 
other ground. It does not appear that any such no- 
tice was given before this suit was brought. If the 
defendant intended to object to the omission re- 
ferred to, prompt notice thereof should have 
been given, so that plaintiff might have had 
an opportunity of correcting the same. Any thing 
short of that would be a departure from the princi- 
ples of good faith and fair dealing which should 








always characterize the conduct of beneficial asso- 


ciations toward their own members. While such 
associations are in some respects unlike insurance 
companies, there is every reason for holding them to 
the rule applicable to notice and proofs of loss un- 
der ordinary insurance policies. As stated in Gould 
v. Ins, Co., 134 Penn. St. 588, that rule is: ‘‘ If the 
insured, in good faith, and within the stipulated 
time, does what he plainly intends as « compliance 
with the requirements of his policy, good faith 
equally requires that the company should promptly 
notify him of their objection, so as to give him the 
opportunity to obviate them ; and mere silence may so 
mislead them, to his advantage, to suppose the com- 
pany satisfied as to be of itself sufficient evidence of 
waiver.” The good faith of the plaintiff and the 
meritorious character of her claim are clearly shown 
by the testimony in this case. 

In his clear and concise charge the learned trial 
judge instructed the jury that while verification of 
the physician’s certificate by his own oath was.a con- 
dition of plaintiff's contract, it was one which the 
defendant might waive; and in view of the testi- 
mony, he submitted to them the question whether 
it had or had not been waived in this case. There 
was no error in that. The testimony as to defend- 
ant’s conduct in receiving and retaining the appli- 
cation and proofs of disability without objection, 
etc., was sufficient to justify submission of the ques- 
tion to the jury; and their verdict is evidently predi- 
cated of the finding that strict compliance with the 
condition was in fact waived. That effectually dis- 
poses of the only defense that was relied on. Fur 
ther consideration of the specifications of error is 
unnecessary. Neither of them is sustained. 

Judgment affirmed. 


NEW YORK LAW SCHOOL FREE SCHOL- 
ARSHIPS. 


HE trustees of the New York Law School have 
adopted the following resolution: 

Resolved, That six scholarships be established, of which 
three shall be awarded at the beginning of each academic year 
hereafter, beginning with October, 1894. Each scholarship 
shall entitle its recipient to free tuition during an attendance 
of two years at the Law School. An applicant for a scholar- 
ship shall present satisfactory testimonials of good moral 
character, and of having made a superior record at the insti- 
tution where he last studied for faithfulness and progress in 
his studies. He shall also present satisfactory evidence that 
the aid requested is absolutely needed, and agree to render 
such incidental services in connection with law-school work as 
the dean may desire of him. The award of scholarships is to 
be made by the dean. 


The first three scholarships will be awarded in 
September, 1894, to applicants who intend to enter 
the junior class at the beginning of the academic 
year, October 1, 1894. The papers of applicants 
should be sent to the dean as early, at least, as Sep- 
tember 1, 1894. 
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Abstracts of Recent Decisions. 


ALTERATION OF INSTRUMENTS.-—To invalidate a 
note by alterations, they must be made by a person 
claiming a benefit under the note, with intent to de- 
fraud the maker. Gwin v. Anderson (Ga.), 1858. E. 
Rep. 48. A material alteration of a written instru- 
ment cannot invalidate it when made by a stranger 
to the contract. Murray v. Peterson (Wash.), 33 
Pac. Rep. 969. 


BriBery. —An offer by a jury to take $500 if he 
should procure a verdict for the defendant in a civil 
action is punishable under the California Penal 
Code, section 93, providing for punishment of a ju- 
ror who asks, receives or agrees to receive a bribe 
upon an understanding ‘‘that his vote shall be in- 
fluenced thereby,” although a verdict might be ren- 
dered without his vote, by the concurrence of nine 
jurors. People v. Squires (Cal.), 33 Pac. Rep. 1092. 


CoNTRACT—CONFLICT OF LAWs.—A promise to 
pay, contained in a telegram sent from Massachu- 
setts to South Carolina, is a contract made in Mas- 
sachusetts; and no cause of action can arise thereon 
in South Carolina, as the place of making is pre- 
sumably the place of performance. Tillinghast v. 
Boston & Port Royal Lumber Co. (S. Car.), 18 8. E. 
Rep. 120. 


CONVICTION REVERSED IS AN ACQUITTAL OF 
HIGHER OFFENSE.—A conviction of an assault with 
a deadly weapon, under a charge of assault with in- 
tent to commit murder, reversed on appeal, consti- 
tutes an acquittal of the higher degree of the crime 
and former jeopardy of that offense, which will bar 
a subsequent trial for any higher degree than that 
for which the conviction was had. People v. Gor- 
don (Cal.), 33 Pac. Rep. 901. 


CRIMINAL PLEADING—JOINT DEFENSE.—One of 
several defendants charged with the same offense, 
who has contributed toward a fund to employ coun- 
sel to defend them, by whom a plea of guilty is in- 
terposed as to all the defendants but one, as to the 
indictment against whom a test case is made, can- 
not, after waiting a year, during which judgment is 
suspended on the decision of the test case against 
him, repudiate the plea of guilty on the ground that 
it was unauthorized. Territory v. Cook (N. M.), 33 
Pac. Rep. 1022. 


WITNESS’S FORMER INSANITY.—Discharge of a 
witness from an asylum is prima facie evidence that 
she has been restored to reason, and is of sound 
mind, or was improperly committed to the asylum; 
and the fact of such commitment and an adjudica- 
tion of insanity does not render her incompetent as 
a witness. Clements v. McGinn (Cal.), 33 Pac. Rep. 
920. 





Correspondence. 
No EXPULSION OF CRIMINALS FROM MAINE. 
Editor of the Albany Law Journal: 

You alluded in your valuable journal, a week or 
more ago, to a queer statute of Maine, allowing the 
expulsion of criminal offenders from the territory of 
the State. That is a newspaper error. And how 
seldom the newspapers get any thing correctly! I 
wish we had a law allowing us to send back to the 
adjacent provinces of New Brunswick and Nova 
Scotia all the poor trash which they dump on us. 
But our statutes do not permit, but even punish 
such an act severely. Towns are not allowed to 
send their paupers into other places to escape sup- 
porting them, and paupers transported for such pur-. 
poses may be sent back whence they came. Some 
sharp practices under that act have been receiving 
the attention lately of the newspapers, and hence 
the error which crept into your columns. 

We can send to New York good men, if you need 
them, good enough to make first-class judges of the 
United States Supreme Court, and save you the 
trouble of sending so far away as Louisiana for one. 

Yours truly, 
RvEL SMITH, 
Of Penobscot Bar. 

Banoor, Me., Feb. 19, 1894. 


COLLATERAL INHERITANCE Tax. 
Editor of the Albany Law Journal: 

This law is in my opinion a good one, at least I 
have no spite against it, like the correspondent in 
your issue of Dec. 30, 1893. The Court of Appeals 
decisions given by him in his communication con- 
strued the statute correctly. It would seem as 
though the learned surrogate in the case mentioned 
took too technical a view, and differs from the Court 
of Appeals. Section 3 is explained and governed 
by section 2 of chapter 399, Laws of 1892. The 
words in section 3, ‘‘the property of persons whose 
estates shall be subject to the payment of the tax,” 
mean, as far as ascertaining the amount of tax is 
concerned, the whole or portion of such estates 
which is subject to the tax. It may be necessary to 
take into consideration the value of the whole estate 
to get at the value of the portion to be taxed, as a 
life interest to a wife with remainder over to col- 
lateral relative. 

According to our present standard of taxation, 
this law may discriminate in a certain sense against 
the rich, like the income tax proposed by United 
States Senator Hill. It raises a desirable revenue; 
and with it in force, perhaps the poor would pay 
their just proportion of the taxes. 

In the payment of taxes, the value of protection 
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to property might -be considered as equitably and 
legally demanding an increasing rate per cent on 
increasing valuations. 


J. B. Dauey. 
PRATTSVILLE, N. Y., Jan. 3, 1894. 


Hew Books and Rew Editions. 


RuMINATIoNs: THE IDEAL AMERICAN LADY AND 
OTHER Essays, BY ALBERT MATTHEWS (PAUL 
SrzevoLk); Szconp Epitron. 

We were attracted at first glance by the title, be- 
cause it has the double possibility of being clever 
when ‘‘lady” is taken in its primal sense, or of be- 
ing vulgar, as the word referred to is accepted in 
its popular use to-day. The acceptation of the word 
by the author is most appropriate and satisfactory. 
The ability to put into words the original ideas and 
scenes of everyday life with the useful lessons 
drawn from them is very difficult when verbiage is 
coined, and conceptions clearly expressed so that 
the mind never wearied by complicated and 
tedious phraseology and by an involved arrange- 
ment of conflicting thoughts. We think the author 
has succeeded in a delightful manner and has given 
to us lawyers as well as laymen a work interesting 
and instructive. Especially we consider the latter to 
be true as the book rather inclines us to come out 
of our personal thoughts, and relations, narrow and 
confined and gives us a touch of nature and a few, 
ideas relative rather than personal and obscure. 
Mr. Matthews’ chapter on ‘‘ Egotism” frames for 
us only too well what we lawyers too seldom reflect 
on, that there is as great a fault in the individual to 
trust too little in humanity as to become engrossed 
in others and put unlimited confidence in their 
thoughts, actions and judgments. It seems to the 
writer that if the paragraph on “ Bores” could be 
printed in large type and put over the door of every 
lawyer’s office, that we could be saved endless trouble 
and vexatious annoyances from that stupid class of 
men, and we might add also the ‘‘ladies” who not 
only trouble the legal profession but also waste 
lawyers’ time during working hours. As a whole, 
Mr. Matthews’ book is fully worthy of the place it 
has gained as a work. pleasing in expression and 
also terse and original in ideas and acquaintance 
with human nature. Published by G. P. Putnam’s 
Sons, 1894. 


Srr Francis Bacon’s CIPHER Story, AS DISCOVERED 
AND DECIPHERED BY ORVILLE W. Owen, M. D. 
The greatness and immensity of the work neces- 

sary to present the ideas of the author and give 

them to the public appeals to lawyers even though 
some may not care for the continuation of the con- 
flict which the advent of this treatise prolongs while 





others may trouble themselves little as to who really 
wrote Shakespeare’s plays, so long as they may have 
them to read, yet we must stop fora moment in our 
rush, to recognize earnest zeal and application to 
the love of literature to gain a desired end. We 
shall wait with expectancy for the volume of Mr. 
Owen’s work which will contain the Key to the 
Cipher Story. Published by Howard Publishing 
Company, Detroit and New York, 1893. 
DicEst oF INSURANCE CASEs, « 

Embracing the decisions of the Supreme and Cir- 
cuit Courts of the United States, of the Supreme 
and Appellate Courts of the various States and 
foreign countries, upon disputed points in fire, life, 
marine, accident sand assessment insurance and 
affecting fraternal benefit orders, by John A. Finch 
of the Indianapolis bar. The book is well published, 
in half sheep, and contains a most excellent index, 
and under the different heads the author has collated 
the authorities from the decisions of the courts of 
the United States, the various States and foreign 
countries on the subject, and it will be a most wel- 
come addition to the works on insurance which have 
already been published. Published by Bowen- 
Merrill Company, Indianapolis, 1893. 


THE LAws AND JURISPRUDENCE OF ENGLAND AND 
America, BY Joun E. Dinion, LL. D., Storrs 
PRroressor, YALE UNIVERSITY, 1891 To 1892. 

As the author explains, a prominent lawyer is 
yearly invited to occupy the position of Storrs Pro- 
fessor of Yale University for the period of one 
year and to lecture on some subject of law which 
he may select himself. We cannot, in the first 
place, thank Mr. Dillon sufficiently for choosing the 
subject of this work, and we cannot express our 
appreciation of his giving the legal profession the 
privilege of reading his lectures which he has done 
by allowing the book to be published. The work 
combines not only interesting matter clearly and 
delightfully expressed in the author’s well-known 
style and showing his recognized ability, but also 
is a text-book of value because of its excellent index 
and authorities cited. It certainly is, as far as its 
publication is concerned, the best work of the year, 
and the publishers have a right to be proud of the 
work they have given the public. It is printed on 
heavy paper in large and good type, and with a 
marginal digest of the subject of each paragraph. 
The work is really sub-divided into three parts con- 
tained in thirteen lectures, the first part being on 
“Our law in its old home,” the second on ‘‘ Our 
law in its new home,” and the third on ‘‘ Our law ” 
which is subdivided under various heads, showing 
its characteristics, its remedies, its conservative 
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forces, its progressive forces and the progress it has 
made during the last century. Taken as a whole, 
the work is exceedingly pleasing and satisfactory in 
every respect and is worthy of the close attention 
not only of lawyers but all men of learning and 
literati. Published by Little, Brown & Company, 


Boston, 1894. 


THE AMERICAN CoRPORATION LEGAL MANvAL, VOL. 
2, 1894, Eprrep spy CHaARLEs L. BORGMEYER, 
MEMBER OF THE New JERSEY Bar. 

This is a compilation of the essential features of 
statutory law regulating the formation, management 
and dissolution of general business corporations in 
America, England, France, Germany, Netherlands, 
Italy, Russia, and Spain, and should be useful to 
lawyers who desire to discover the essential features 
of the law of corporations of the different States 
and foreign countries. Published by Honeyman & 
Company, Plainfield, New Jersey, 1894. 


Hotes. 


N odd incident recently occurred in an English 
court. The case for the crown in a bigamy prose- 
cution had finished and the Recorder asked the sec- 
ond wife to come back into the witness box to an- 
swer certain questions, It was the end of the day, 
and after she had answered, the Recorder announced 
that he would pass sentence the next morning, quite 
forgetting that he had not summed up and that the 
jury had not returned their verdict. Fortunately 
the case was such a clear one that only one verdict 
could be returned, but for sentence to precede ver- 
dict was rather suggestive of the judicial procedure 
of Alice through the looking-glass. 


In Bacon’s Abridgment (gaming) it is stated 
‘*That by the common law the playing at cards, 
dice, etc., when innocently practised, and as a rec- 
reation, the better to fit a person for business, is 
not at all unlawful, yet if a person be guilty of cheat- 
ing, as by playing with false cards, dice, etc., he may 
be indicted for it at common law, and fined and im- 
prisoned. Soalso, a common player at hazard, and 
using false dice, may be indicted for it at common 
law. Also allcommon gaming-houses are nuisances 
in the eye of the law, not only because they are 
great temptations to idleness, but also because they 
are apt to draw together great numbers of disorderly 
persons, which cannot but be very inconvenient to 
the neighborhood.” 


We are indebted to an Irish correspondent for the 
following amusing account of a case tried before 
Galway justices. The ducks’ conduct in the matter 
is exquisite. A case which had the most unusual 
ending was tried at the local Petty Sessions, Eyre- 





court, before Captain 8S. J. Cowan, chairman; E. 
Shaw Tener and W. H. Gregory-Eyre, justices. 
William Egan, of Clonfert, who lives some distance 
from his brother Edward, summoned the latter for 
stealing twoducks. Complainant swore that the birds 
were his; he missed them, and subsequently got 
them on Ned’s land. His wife tried to bring them 
home, but Ned’s daughter effected a rescue. The 
ducks, witness added, were two-year-olds, and 
wouid be valuable if ever they began to lay. After 
a lengthened hearing, Mr. Eyre suggested that Ser- 
geant Rorke, of Clonfert, should put the ducks ina 
bag, so that they could not see where they were 
going, and liberate them on the road at a point mid- 
way between the holdings of the contending brothers, 
They were to be allowed their own free will in choos- 
ing between the rival claimants for the possession, 
and their movements would decide the point of law. 
This novel order was carried out, but the birds, af- 
ter taking in the situation when released from the 
bag, dissolved partnership; one made for Ned’s 
house, and the other for Bill’s, and ‘oe case was 
settled accordingly.—Law Gazette. 


During the career of Nicholas C. Tindal (after- 
ward chief justice of the Common Pleas) at the bar, 
it fell to his lot to uphold the ancient form of trial 
by wager of battle. The last time this extraordinary 
judicial process had been granted was in Queen 
Elizabeth’s reign, and then, as Dyer tells us, ‘‘ non 
sine magna perturbatione jurisconsultorum.”” In Ash- 
ford v. Thornton, 1 Barn. & Ald. 405, the point 
was again raised two hundred and fifty years 
afterward. A country girl was found violated and 
drowned, and her brother appealed the defendant, 
a laborer, of the crime under circumstances of strong 
suspicion. The defendant pleaded ‘‘ Not guilty, 
and Iam ready to defend the same by my body,” 
and thereupon taking his glove off he threw it upon 
the floor. Tindal’s learned argument for the ancient 
right occupies fourteen pages of Barnewell and 
Alderson, and convinced the robust intelligence of 
Chief Justice Ellenborough that ‘‘the usual and 
constitutional mode of trial must take place.” It 
did not take place because the appellant declined 
to proceed, but it had one good effect —it led to 
the prompt abolition of that anachronism, the duel- 
lum. 59 Geo. III, chap. 46. To Tindal is ascribed 
the saying that ‘‘ whereas Scarlett had contrived a 
machine, by using which, while he argued, he could 
make the judges’ heads nod at his pleasure, 
Brougham had got hold of it, but not knowing how 
to manage it, when he argued, the judges, instead 
of nodding. shook their heads.” Tindal was no 
such judicial puppet to have his strings pulled by 
counsel. If he shook his head it was at bad law; 
if he nodded it was only at good law; and good law 
was with him synonymous with truth and justice. 
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HE Hon. David Dudley Field, who is enjoy- 
ing his tour in Italy with all the enthusiasm 
of a young traveller, celebrated his eighty-ninth 
birthday in Rome on the 13th instant. A dis- 
patch to the Mew York Sun says that on that 
day he was entertained at luncheon by Mr. 
Terry, the veteran American artist. Mr. Potter, 
the American minister, his wife and several 
others of his countrymen, congratulated the 
hale, hearty old man.’ Mr. Field was in Florence 
at last advices, intending to remain six weeks 
more in Italy. ; 


Buenos Ayres reports of the 24th instant an- 
nounce that the attorney-general of the Argen- 
tine Republic has given his opinion in the case 
of Jabez Spencer Balfour, implicated in the 
Liberator Building Society frauds in London, 
that the documents presented by the British 
government are a sufficient warrant for his ex- 
tradition. It was added that Balfour had been 
turned over by the Argentine authorities to the 
custody of the Btitish police inspector who 
went to Buenos Ayres with the papers, demand- 
ing his extradition, and that the inspector would 
immediately leave for England with his prisoner. 
But it is possible that some further difficulties 
may have arisen, if the Argentine courts do not 
agree with the attorney-general. It is an ex- 
ceedingly interesting case under international 
law as to extradition, and we shall probably 
hear more of it. Meantime we print in another 
part of this journal a sketch of the frauds with 
which Balfour is charged. 


The recent difficulties experienced by our 
State department in securing the extradition of 
criminals from countries in Central America 
with which the United States has no extradition 
treaty, particularly in the case of Francis H. 
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Weeks, the New York defaulter, have been the 
basis of some correspondence looking to treaty 
agreement, with the result that the negotiations 
have been abandoned, with no prospect of their 
renewal. The difficulty in the way of making 
the treaties is the fact that none of the Central 
American countries inflicts capital punishment 
for criminal offenses. The State department 
was not willing to negotiate a treaty which ex- 
empted murderers and others charged with 
capital crimes. 


In the Law Quarterly Review for January, 
Mr. H. A. D. Phillips gives an elaborate ac- 
count of the German Code of Criminal Pro- 
cedure, which was passed on February 1, 1877, 
and came into force on October 1, 1879. The 
points specially interesting are the preliminary 
investigation and the allowing of an appeal 
from conviction at the trial. No preliminary 
investigation takes place when a case is deter- 
mined by a village Court of Assessors, and 
against such determination there is an appeal. 
An investigation may be ordered as to offenses 
triable by the District Courts, and it is com- 
pulsory when the case goes to the Courts of As- 
size or the Court of the Empire. Very full 
powers are conferred on the investigating 
magistrate to question the suspected persons, 
arrest or detain them, visit the spot, make 
domiciliary visits or seizures, hear witnesses, or 
direct expert operations. But he must be 
equally solicitous in ascertaining facts in favor 
of the accused as in getting evidence of the 
offense, and to secure this a certain amount of 
publicity is introduced into the proceedings, 
and the accused is allowed to have a defender, 
who may help him with his advice, though he 
cannot intervene in his examination or in that 
of the witnesses. In cases determined by courts 
higher than the village courts no appeal is now 
allowed, apparently on the ground that a court 
of appeal cannot, on the record before it, form 
so reliable an opinion upon the facts of the case 
as the court of first instance on the oral ex- 
amination of the witnesses. 


It was currently reported in the daily news- 
papers, and we copied their statement, that the 
Illinois Legislature had passed a law to the 
effect that “all questions of dispute between 
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employers and employees which cannot be 
amicably settled shall be submitted to a board 
of arbitration.” The Chicago ational Cor- 
poration Reporter, which ought to be good au- 
thority on this subject, denies this report, how- 
ever, and declares that there is no such legisla- 
tion on the statute books of Illinois. 


A mistrial was nearly caused in a murder 
case in Massachusetts by the jurors eating 
frozen pudding which made them all sick. Are 
not jurymen imprudent in eating heartily of a 
varied meal? They have little or no exercise; 
the air of a court-room is almost always foul, 
and how do jurymen expect to keep a clear 
brain if they overload the stomach with food 
that might excite alarm if eaten under more 
favorable conditions ? In a more advanced sys- 
tem of civilization the juryman’s diet should be 
regulated by law. And yet a proper diet-list 
would tax invention. Sir Andrew Aguecheek 
would not eat beef because it did harm to the 
wits. Pythagoras would not let his followers 
partake of beans. And in the history of the 


world an objection may be found to nearly 


every article of diet. Perhaps codfish would 
be as safe a diet as any, provided a water pail 
were always within reach. The juryman’s brain 
would then be clean and in working 3rder, his 
eye would pierce through the fog of argument 
and his stomach would not divert his attention 
from the evidence. 


Ex-Attorney-General Pillsbury of Massachu- 
setts says that the number of decisions in that 
Commonwealth against the constitutionality of 
statutes is much greater in recent years than it 
formerly was. From a careful examination of 
the reported cases it appears that from the adop- 
tion of the Constitution to the present time, the 
constitutionality of two hundred and forty-seven 
statutes has been considered by the full court, 
of which forty-one have been set aside. The 
proportion of statutes set aside to the whole 
number drawn in question was, prior to 1860, 
less than one in six; from 1860 to 1870, one in 
ten; from 1870 to 1880, a little more than one 
in five; from 1880 to 1890ga little less than one 
in four; and since 1890, a little less than one in 
three. Within the last four years more statutes 
have been declared unconstitutional than,in the 





first seventy years under the Constitution. 
While this statement does not conclusively 
prove any thing, a tendency so unmistakable 
can hardly be accounted for on any theory of 
chances. It indicates an increasing liability of 
the Legislature to exceed its constitutional 
power, or a growing disposition of the court to 
restrain its exercise. 


The proceedings in an action brought 
against the Elevated Railroad in New York 
city, have caused considerable comment with 
reference to the right to examine the person 
of plaintiff as to the extent of her injuries. 
Section 873 of the Code of Procedure was so 
amended in 1893, as to provide that in any 
action thereafter to recover damages for per- 
sonal injuries, the court or judge may in grant- 
ing an order for the examination of the plaintiff 
before trial, if the defendant apply therefor, 
direct that the plaintiff submit to a physical ex- 
amination by one or more physicians or sur- 
geons’ to be designated by the court or judge. 
Such examinations to be had under such direc- 
tions or restrictions as to the court or judge 
shall seem proper. This amendment has been 
severely criticised by reason of the fact that the 
plaintiff in the case where application was made, 
is a woman, and it is insisted that it is a viola- 
tion of her constitutional rights to compel her 
to submit to a physical examination for the pur- 
pose of enabling the defendant to learn the ex- 
tent of her injuries. The courts of this State 
have held that in the absen@e of a statute, no 
warrant existed for ordering inspection of the 
person and have uniformly refused to grant 
authority for such an examination. The statute 
was doubtless enacted for the purpose of remedy- 
ing this difficulty, and would seem to be free 
from the criticism levelled againstit. Its justice 
and propriety may be sustained upon the fol- 
lowing grounds: 

First. As the law stood heretofore, a request 
on the part of the defendant for such an ex- 
amination by a reputable physician could not 
be safely refused without prejudicing, and with 
some reason, the minds of the jurors, the argu- 
ment always being made in such case that if the 
injuries were so excessive as claimed, no harm 
could possibly result to the plaintiff and that 
the refusal to allow such examination is strong 
evidence that the extent of the injuries is, to 
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say the least, greatly exaggerated. For this 
reason, it has been unsafe to refuse a request 
of this character aside from any question of 
legal right. 

Second. It will necessarily tend to prevent 
injuries from being unreasonably exaggerated 
and actions from being brought which have no 
reasonable foundation. It must be conceded 
that frauds are perpetrated in this direction, and 
moreover the perpetration of such frauds tends 
to injure the chances of any person having asf 
honest claim for injuries by reason of the fact 
that jurors come to look with more or less sus- 
picion upon all claims of this character, when 
it is discovered from time to time that many 
are fraudulent. Hence it is in the interest of 
honest clients and of counsel bringing merito- 
rious actions ‘that this proceeding should be 
allowed. 

Third. It is in the interest of all plaintiffs 
having a good cause of action, for the reason 
that it brings about, wherever the defendant 
upon examination is convinced of the merits of 
the claim, a settlement and adjustment of the 
case without trial in very many instances. The 
defendant, after an examination by reputable 
physicians and their report as to the extent of 
the injury, no longer has reasonable excuse for 
going into the courts and litigating that ques- 
tion. It is settled before trial and the defend- 
ant, if liable upon the facts and the law, is 
usually willing to effect a fair settlement and 
compromise. In case the defendant is unwilling, 
this question has removed from it, on the part 
of the plaintiff, very much of that uncertainty 
which arises from expert evidence that may 
be offered on the part of the defendant, ob- 
tained by opinions upon hypothetical questions, 
which do not give the plaintiff the same oppor- 
tunity for eliciting the truth upon the examina- 
tion of the adverse witnesses, as in cases where 
such witnesses have actually examined the 
patient. 


A correspondent of the Central Law Journal 
calls attention to an error of statement by the 
Supreme Court of the United States in the re- 
cent case of Union Pacific R. Co. v. Botsford, 


141 U.S. 250. In that case, which involved 
the question as to the power of the court to 
order an inspection of the body in a personal 
action, the court uses this language: “‘ So far as 


the books within our reach show, no order to 
inspect the body of a party in a personal action 
appears to have been made or ever moved for, 
in any of the English courts of common law, at 
any period of their history.” 

The Supreme Court seem to have overlooked 
the case of Friend v. London, Chatham & Dover 
R. Co., in the Court of Appeal before Cock- 
burn, C. J., Brammell, L. J., and Brett, L. J. 
(49 L. J. 696), where it appears that in the trial 
of that case in the court below the court made 
an order, at the instance of the railway com- 
pany, requiring the plaintiff to submit to a per- 
sonal examination by the railway company’s 
physician, to enable him te testify in the trial 
of a cause, and Cockburn, C. J., said: “The 
order for such an examination was clearly udtra 
vires.” The Supreme Court also appear to 
have overlooked in their research section 26, 
chapter 119, 31 and 32 Vict., which says: 
“Whenever any person injured by an accident 
on a railway claims compensation on account 
of the injury, any judge of the court in which 
proceedings to recover such compensation are 
taken, or any person who, by the consent of 
the parties, or otherwise, has power to fix the 
amount of compensation, may order that the 
person injured may be examined by some duly 
qualified medical practitioner named in the 
order, and not being a witness on either side.” 
In Skinner v. Great Northern Railway Com- 
pany, decided by Brammell, B., Court of Ex- 
,chequer (43 L. J. 150), it is held that where a 
railway company has procured an order under 
the above statute for such an examination, 
the report of its physician was privileged and 
the plaintiff not entitled to an order of court 
allowing its inspection. This opinion was fol- 
lowed in the Court of Appeal in the above case, 
where the latter court seems to interpret the 
statute as only giving the railway company the 
right to examine the plaintiff so as to put both 
parties on an equal footing, and in furtherance of 


compromise settlements. 


An interesting query is proposed by a corre- 
spondent of the Wew York Law Journal, who 
refers to the definitiop of “ personal injury,” in 
the Code, section 3343, subdivision 9, and then 
asks whether the Legislature, in the statute 





allowing physical examination of plaintiff in 
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actions “to recover damages for personal in- 
juries,” intended by the use of the words “ per- 
sonal injuries,” to allow such examinations in 
all such actions, as for example, for assault, 
battery, seduction, libel, slander, etc.? Our 
contemporary suggests that there may have 
been an intended difference between the phrase 
“personal injuries,” as used in the amended 
section, and “personal injury” as technically 
used throughout the Code and defined in sec- 
tion 3343. But, even if there was not, the 
legislative purpose, fairly deducible from the 
language of the amendment and keeping in 
mind the provisions of subdivision 9 of section 
3343, is to allow physical examinations in ac- 
tions wherein the personal injury consists of a 
direct physical injury to the plaintiff. This 
would include actions of assault and battery as 
well as for negligence, but not actions for libel, 
slander, seduction or criminal conversation. 
It is not believed that the Legislature intended 
that the hew remedy should apply to cases in 
which the physical injury, if any, is indirect, 
resulting from mental suffering, such as illness 
brought on by the worry incidental to a libel 
or slander. 


————__———_—— 
CONSPIRACY — EVIDENCE — MURDER — IN- 
STRUCTIONS. 


UNITED STATES SUPREME COURT, NOVEMBER 6, 1893. 


Brown v. Unirep States. 
The acts and declarations of one conspirator after the comple- 


tion or abandonment of the criminal enterprise are not ad- 
missible to prove the conspiracy as against a co-conspira- 


tor. 

Where a wilful killing is shown, an instruction that “if self- 
defense does not exist, and if manslaughter does not exist, 
the only other condition that can exist is murder,” is un- 
objectionable. 

A requested instruction is properly refused, when the court 
has already given a more accurate instruction on the same 
subject. 


N error to the Circuit Court of the United States 
for the Western District of Arkansas. 


A. H. Garland, for plaintiff in error. 


Assistant Attorney-General Whitney, for the United 
States. 


Jackson, J. John Brown, the plaintiff in error, 
was indicted and convicted for the murder of Jo- 
siah Poorboy and Thomas Whitehead on December 
8, 1891, at the Cherokee Nation, in the Indian Ter- 
ritory, and on April 30, 1892, was sentenced to be 
hanged. 

It appears from the record that Poorboy and 
Whitehead were deputy marshals, who had been 





trying to arrest James Craig, an escaped prisoner, 
for whose apprehension a small reward had been of- 
fered, and who was the co-respondent in a suit 
brought by Brown Hitchcock against his wife for 
divorce on the ground of adultery. 

On the night of the murder the plaintiff in error, 
with John Roach and Wacoo Hampton, an escaped 
convict, were at the house of Mrs. Hitchcock, and 
at her request started out to find Craig. They did 
not succeed, and on their way back, Hampton, who 
had gone on a short distance ahead, stopped in 
front of the house of Shirley, where it was known 
Whitehead was staying, and called out for White- 
head. The latter came out, accompanied by Poor- 
boy, both being armed. As they appeared, Wacoo 
Hampton rode off; and about the time the marshals 
reached the roadway Roach and the plaintiff in er- 
ror, mounted on one horse, rode up. Whitehead 
asked if either of them was Matthew Craig, a 
brother of James Craig, and when he was told 
‘*No,” he said he ‘‘ would arrest them anyhow,” 
and told them to get off the horse and lay down 
their guns. They dismounted, and Roach laid his 
gun down on the ground. As he straightened up, 
some one fired, and the shot struck him in the arm. 
He then ran away, but Wacoo Hampton returned, 
and a shooting affray ensued. The proof tended 
strongly to establish the fact that the plaintiff in 
error ‘killed Whitehead; but as to whether he or 
Wacoo killed Poorboy the testimony was inconclu- 
sive. A few days after the murder, Hampton, who 
resisted arrest, was killed. 

Among the assignments of error specially relied 
on, and which is apparently well taken, is the sev- 
enth assignment. As presented in the record by 
the plaintiff in error, it is claimed that the court 
charged the jury that ‘‘if self-defense does not ex- 
ist, the only other condition that can exist in the 
case is a state of murder.” This charge would have 
been clearly erroneous, but by reference to the 
charge of the court itself, it appears that the as- 
signment of error omits a material part of the 
charge. What the court really said was this: ‘I 
give you the law of manslaughter, because it has 
been invoked in the case, and you are to see 
whether it exists; and because you may apply the 
doctrine of exclusion to enable you to come to the 
conclusion as to whether murder exists or not, because 
if self-defense does not exist, and if manslaughter 
does not exist, the only other condition that can ex- 
ist in the case isa state of murder. Manslaughter is 
the wilful and unlawful killing of a human being 
without malice aforethought, and it occupies a mid- 
way position between a state of case where the law 
of self-defense would apply, and a state of case 
where the law defining ‘murder’ applies.” 

This language, and what was said in other parts 
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of the charge upon the subject of manslaughter, as 
set out in the record, is not open to exception. 

It is next insisted, on behalf of the plaintiff in 
error, that the court erred in refusing to give the 
following instruction, which was asked for the de- 
fendant: 

‘*(1) Manslaughter is an unlawful and wilful 
killing, but without malice, and is punishable by 
imprisonment not exceeding ten years, and fine not 
exceeding $1,000. 

‘*(2) If you believe from the evidence in this 
case that the deceased were attempting to make an 
illegal arrest of the defendant, and that the defend- 
ant, in resisting such illegal arrest, either by him- 
self, or in conjunction with his companions, killed 
the deceased, one or both, then the attempt to ille- 
gally arrest the defendant would be such a provo- 
cation as would reduce the offense to manslaughter, 
though the killing was done with a deadly 
weapon.” 

This was refused because the court had already 
fully instructed upon the subject of manslaughter, 
and by reference to the record it appears that the 
charge as given, which defined ‘‘ manslaughter” to 
be ‘‘the wilful and unlawful killing of a human 
being without malice aforethought,” was more ac- 
curate than the instruction asked for, which omit- 
ted the element of the killing being without any 
malice, either express or implied. After what the 
court had said, and in the form presented, we think 
this instruction was properly refused. 

The remaining point to be considered is covered 
by several assignments, which charge error in the 
court below in admitting testimony of subsequent 
declarations or statements of one party tending to 
show that there was a conspiracy to commit murder 
and in charging the jury on that subject. 





It appears in the evidence that while on their 
mission to find Craig, Wacoo Hampton said to 
Roach and the plaintiff in error that he intended to 
kill Brown Hitchcock, the husband of Mrs. Annie 
Hitchcock, with whom she had quarrelled on ac- 
count of the suit for divorce which her husband 
was prosecuting. It was claimed on the part of the 
government that this statement of Wacoo Hampton 
showed a conspiracy to commit an unlawful act, and 
while engaged in this unlawful enterprise the mur- 
der of Poorboy and Whitehead was perpetrated. 
Roach, who was wounded on the night of the mur- 
der, and was taken to the house of Mrs. Hitchcock, 
remained there all night. On the following morn- 
ing Sullivan, a witness for the government, and his 
stepson, were riding by the house of Mrs. Hitch- 
cock, and saw her on the porch. He thought 
she called to him, and he stopped his horse, but she 
told him not to come in. She said she wanted his 


stepson. The young man went into the house, and 
remained there four or five minutes. 

In offering this evidence, the district attorney 
said that he proposed to show a conspiracy between 
Mrs. Hitchcock, the plaintiff in error, Wacoo Hamp- 
ton and Roach to kill Brown Hitchcock; that she 
was primarily responsible for the murder; and that 
they went by her direction on that evening for the 
purpose of committing murder. The district attor- 
ney assumed that she did not want Sullivan to come 
into her house because Roach was there. The coun- 
sel for the plaintiff in error strenuously objected to 
the admission of the testimony of Sullivan as to 
what Mrs. Hitchcock said, on the ground that even 
if she were a co-conspirator, her statements and dec- 
larations, made after the killing, were not compe- 
tent against the plaintiff in error.. The court held 
that the witness might testify as to what Mrs. 
Hitchcock said, as tending to establish the conspir- 
acy. On the subject of conspiracy, the court in its 
charge said : 


‘* You are to look at it as the motive power which 
may point to the act done, only by circumstances, 
such as association of the parties together; such as 
their being connected together at the time of the 
doing of the act; such as their association after the 
act; such as their declaration as to their participa- 
tion in the act. All these things may be taken 
into consideration by you for the purpose of show- 
ing the existence of conspiracy, of an unlawful un- 
derstanding to commit the act that was a crime — 
that was an act of murder.” 

And in that connection the jury were further in- 
structed : 

‘* Tf the defendant was on an unlawful mission, if 
he had entered into an understanding to kill Hitch- 
cock, or if he had entered into an understanding to 
assist others in resisting arrest, or resisted an arrest 
that could properly be made, he was entering upon 
the commission of an act where there was a purpose 
to do an unlawful act, he would be in the wrong. 
He would be entering upon a state of case that he 
had no right to enter‘upon. 

“If the defendant was travelling with Wacoo 
Hampton for the purpose of preventing his being 
arrested—prompted by a determination to resist ef- 
forts to arrest him—then he was in the wrong. He 
had entered upon the performance of an unlawful 
enterprise, of a character that might result in death ; 
an enterprise that was unlawful under the law, be- 
cause Wacoo Hampton had no right to resist arrest. 
It was his duty to submit to arrest at the hand of 
any officer or any citizen, and whoever engaged in 
criminal purpose to assist him in resisting that ar- 
rest had entered upon the execution of a wrongful 
act, of a character that if the arrest was attempted 





to be executed, and resistance offered, it might re- 
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sult in death; and when parties agree to enter upon 
a common criminal enterprise of that kind—of the 
kind that, as the direct result of its execution, death 
may be the consequence—and the party or parties 
killed were seeking to make the arrest in the proper 
way of another than the defendant in this case— 
killed by Hampton, for example—the act of Hamp- 
ton, in killing, was the act of this defendant, be- 
cause it is an act that would naturally, reasonably 
and probably grow out of the resistance to the ar- 
rest, offered or agreed to be offered. * * * If 
there was a design upon the part of this defendant 
to assis} Wacoo Hampton in resisting that arrest, 
and in the resistance offered to it these two men 
were killed, the act of killing would be the act of 
the defendant; and the act of killing would be an 
act of murder upon the part of all who participated 
in it—of all who entered into the unlawful agree- 
ment to resist arrest, and who were present at the 
execution of that unlawful agreement which resulted 
in the death of the parties. 

Considered in connection with these instructions, 
the court improperly admitted the testimony as to 
what Mrs. Hitchcock said after the killing as evi- 
dence tending to establish a conspiracy between the 
plaintiff in error and herself and others to kill her 
husband. It was furthermore objectionable because 
there was no evidence in the case tending to show 
that the defendant or his alleged co-conspirators 
killed either of the deceased under the mistaken 
supposition that either of them was Hitchcock. In 
the admission of the statements and declarations of 
Mrs. Hitchcock, the court assumed that the acts and 
declarations of one co-conspirator after the comple- 
tion or abandonment of a criminal enterprise con- 
stituted proof against the defendant of the exist- 
ence of the conspiracy. This is not a sound proposi- 
tion of law. 

In Logan v. U. 8., 144 U. S. 263, 309, Mr. Justice 
Gray, speaking for the court, said: ‘‘The court 
went too far in admitting testimony on the general 
question of conspiracy. Doubtless in all cases of 
conspiracy the act of one conspirator in the prose- 
cution of the enterprise is considered the act of all, 
and is evidence against all. U. S. v. Gooding, 12 
Wheat. 469. But only those acts and declarations 
are admissible under this rule which are done and 
made while the conspiracy is pending, and in fur- 
therance of its object. After the conspiracy has 
come to an end, whether by success or by failure, 
the admissions of one conspirator by way of narra- 
tive of past facts are not. admissible in evidence 
against the others. 1 Greenl. Ev., § 111; 3 id., § 94; 
State v. Dean, 13 Ired. 63; Patton v. State, 6 Ohio 
St. 467; State v. Thibeau, 30 Vt. 100; State v. Lar- 
kin, 49 N. H. 39; Heine v. Com., 91 Penn. St. 145; 
Davis v. State, 9 Tex. App. 363.” The same propo- 
sition is stated in the following authorities: People 





v. Davis, 56 N. Y. 108; Indemnity Co. v. Gleason, 
78 id. 504; People v. McQuade, 110 id. 307; also 
Whart. Crim, Ev. (9th ed.), § 699. 

Tested by the rule laid down in these cases, the 
acts and declarations of Mrs. Hitchcock on the 
morning after the killing were not competent evi- 
dence against the plaintiff in error of the existence 
of any conspiracy on his part to kill her husband or 
to resist the arrest of Hampton, or to commit any 
other unlawful act, such as the court instructed the 
jury would render him responsible for the acts done 
by his associates while engaged in a criminal inter- 
prise. If a conspiracy was sought to be established 
affecting the plaintiff in error, it would have to be 
by testimony introduced in the regular way, so as to 
give the accused the opportunity to cross-examine 
the witness or witnesses. It could not be estab- 
lished by acts or statements of others directly ad- 
mitting such a conspiracy, or by any statement of 
theirs from which it might be inferred. 

The case having to be reversed for this error, it is 
not deemed necessary to consider the other assign- 
ments relating to matters which may not occur upon 
another trial. 

For the erroneous action of the court below in 
improperly admitting the testimony of Sullivan as to 
what Mrs. Hitchcock said after the killing, as evi- 
dence tending to show a conspiracy, and in charg- 
ing the jury that the declarations of a party or par- 
ties as to their participation in the criminal act was 
competent evidence of the conspiracy as against the 
plaintiff in error, the judgment of the court below 
must be reversed, and the cause remanded to the 
Circuit Court of the United States for the Western 
District of Arkansas, with direction to set aside the 
judgment, and award plaintiff in error a new trial, 
and it is accordingly so ordered. 


FOREIGN CORPORATION —VALIDITY OF 
GENERAL ASSIGNMENT FOR BENEFIT 
OF CREDITORS. 


NEW YORK COURT OF APPEALS, JANUARY, 1894. 


VANDERPOEL V. GoRMAN, Sheriff. 

The courts of this State will recognize as valid a general assign- 
ment for the benefit of its creditors, made in this State by 
an insolvent foreign corporation, doing business here, 
which is authorized to make such an assignment by the 
laws of the State in which it was organized. 

The sections of the Revised Statutes providing that no corpora- 
tion shall make any transfer or assignment in contempla- 
tion of insolvency, and declaring any such assignment 
void, apply only to domestic corporations. 


Gibson Putzel, for appellant. 
S. F. Kneeland, for respondent. 


PeckHaM,J. The North River Lumber Company 
was a company incorporated under the laws of New 
Jersey, and transacting its business in the city of 
New York. On the 24th of February, 1891, the 
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corporation made in this State a general assignment 
to the predecessor of the plaintiff of all its property 
for the benefit of its creditors and without any pref- 
erences. 

Subsequent to the assignment certain of its cred- 
itors commenced actions against it to recover the 
amount of their debts respectively, and in those 
actions attachments were issued and delivered to 
the defendant, who was the sheriff of New York 
county, and he subsequently levied by virtue of such 
attachments upon property which was alleged to be- 
long to the corporation. 

The plaintiff as its assignee has commenced this 
action to recover from the defendant the value of 
the property thus levied on by him. The question 
turns upon the validity of the general assignment of 
the corporation to the plaintiff. If it were a legal 
and valid act, it carried the title to the property in 
question to the plaintiff, and if not, then the de- 
fendant was justified in his levy. The defendant 
on the trial objected to evidence of the assignment, 
and urged as grounds for his objection (1) that a 
foreign corporation cannot, under the laws of this 
State, while insolvent or in contemplation of in- 
solvency, make a general assignment for the benefit 
of creditors; (2) that if such corporation could make 
that kind of an assignment it could not make it in 
the manner of this instrument, viz.: by the signature 
of an alleged president and secretary; (3) there is 
no sufticient proof of any authority on the part of 
the persons executing this assignment to make a 
general assignment for the benefit of creditors. 

The trial courts sustained the defendant’s objec- 
tions, and upon appeal the judgment entered in de- 
fendant’s favor was affirmed by the General Term of 
the New York Common Pleas. The plaintiff has 
appealed from such judgment of affirmance to this 
court. 

The defendant’s first ground of objection must 
mean that the courts of this State will not recognize 
as valid, so far as respects property within their 
jurisdiction, a general assignment of its property, 
made for the benefit of its creditors, by an insolvent 
foreign corporation. The law of the domicile of the 
foreign corporation may of course permit it, upon 
insolvency, to assign all its property to an. assignee 
in trust for its creditors, and it also might permit it 
to make such an assignment through its agents, who 
were at the time domiciled in a foreign State. But 
the State which created the corporation could not 
exercise jurisdiction in another State where the cor- 
poration might have property, and in such case the 
question would be one for the State in which the 
property was situated to determine as to the validity 
of the attempted transfer of title to an assignee. 
Assignments of personal property which are valid 
by the law of the domicile of the assignor, are 





generally recognized as valid by the law of the State 
where the property may be situated, unless they 
violate its statutory law or its known and settled 
public policy. Cases cited in Barth v. Backus, de- 
cided by this court in November, 1893, and not yet 
reported. 

In the case just cited, we refuse to recognize the 
validity of the assignment of a foreign corporation 
to a foreign assignee, as against those who took 
title to the property of the assignor in this State by 
virtue of proceedings under our attachment laws. 
The refusal was based upon our holding that the law 
under which the general assignee of the Wisconsin 
corporation claimed title was in effect a bankrupt 
law enacted by the Legislature of Wisconsin, and 
laws of that nature are within one of the admitted 
exceptions to the general rule which recognizes the 
validity of assignments of personal property if valid 
by the law of the domicile of the party making 
them. Authorities in the case cited. 

There can be no doubt that an insolvent corpora- 
‘tion could at common law make a general assign- 
ment in trust to an assignee for the benefit of its . 
creditors. Haxtun v. Bishop, 3 Wend. 13; De 
Puyster v. Trustees of St. Peter’s Church, 3 Barb. 
Ch. 119, 124; S. C., on appeal, 3 N. Y. 288; 2 
Mor. Corp., § 802 and note. Under the law of 
New Jersey, in which State the corporation was 
created, its right to make an assignment of this 
nature seems to be established. Wilkinson v. 
Bauerle, 41 N. J. Eq. 635. At any rate no statute 
of New Jersey prohibiting such an assignment was 
proved by defendant, and we cannot presume that 
the common law has been altered in New Jersey 
upon this subject without some proof to that effect. 

The assignment of property by an insolvent cor- 
poration for the purpose of paying its debts is a very 
different action from so disposing of its property 
while solvent as to make its continued exercise of 
its franchises impossible. People v. Ballard, 134 N. 
Y. 269, 294. 

The Ballard case was subsequently brought to the 
attention of the court on a motion for a reargument 
upon the question whether such a sale or transfer of 
property as appeared to have been made by the cor- 
poration was not valid upon the ground that the 
corporation could not operate the business except at 
a loss, and it was not bound to do that. The ques- 
tion was left open for the reason mentioned in the 
opinion given upon denying the motion. The case 
is no authority for the proposition that an insolvent 
corporation cannot make a general assignment for 
the benefit of creditors. 

«As the common law permits such an assignment 
and the State of New Jersey also permits it; and as 





it does not appear that the charter or by-laws of 
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this particular corporation prohibit it, we are left 
to the question whether there is any statute or pub- 
lic policy in this State which would be violated if 
the courts should recognize the validity of an in- 
strument good at common law and good in the State 
which created the corporation. 

The power of the Legislature to impose terms 
upon a foreign corporation as a condition for grant- 
ing it leave to do business within another State is 
admitted. Paul v. Virginia, 8 Wall. 168; Liverpool 
Ins. Co. v. Massachusetts, 10 id. 566. 

The sole question now is as to what has been the 
legislative action of this State upon this subject. 
The defendant alleges that there is a statute of this 
State which prohibits such act on the part of a 
foreign corporation. The statute referred to is 
chapter 564 of the Laws of 1890, section 48 (Sess. 
Laws, 1075). Itis, in substance, the same as section 
4, title 4, article 3, chapter 18, part 1 of the Revised 
Statutes (1 R. S., § 4), after its amendment by sub- 
division 4 of section 1 of chapter 245 of the Laws 
of 1880. It provides, among other things, that no 
corporation shall make any transfer or assignment 
to any person whatever in contemplation of its in- 
solvency, and every such assignment is declared to 
be void. We have no doubt that this section refers 
solely to domestic corporations. The whole of the 
chapter from which the section is taken is, in sub- 
stance, a revision of the law relating to certain 
classes of corporations as contained in the Revised 
Statutes and their amendments, and it is plain that 
those statutes generally, if not in every provision, 
referred to domestic corporations only. This opinion 
is arrived at by a reference to the whole subject- 
matter treuted of in this portion of the Revised 
Statutes, and it becomes apparent, from a perusal of 
those general provisions, that the statutes were de- 
signed for the government and regulation of cor- 
porations created by this State. 

When the language used in the particular section 
is referred to it becomes still more apparent that it 
is only applicable to domestic corporations. 

The Legislature declares, as above stated, that 
certain transfers or assignments made by the cor- 
poration shall be void. What power had the Legis- 
lature to enact any such provision as to a foreign 
corporation? There is nothing in the section limit- 
ing its scope and effect to such property as the 
foreign corporation might have within this State. 
It is a broad enactment affecting every assignment 
made by a corporation under the circumstances 
mentioned. Can it be supposed that the Legislature 
had in mind a foreign corporation, and intended to 
assume a jurisdiction to declare such an act, even 
when done outside this State, and in respect to 
property also outside of its boundaries, to be void 
and of no effect? This cannot be supposed, for we 
cannot impute to the Legislature such ignorance 





upon the subject of its inability to give extra-terri- 
torial effect to its own laws. And if it had foreign 
corporations in mind when proposing to legislate 
upon the subject, and knew it could not affect the 
validity of such transfers outside this State, and in- 
tended to provide that such transfers should not 
carry the title to property of the corporation held 
within this State, and subject to our jurisdiction, 
it must be clear that language somewhat appropriate 
to express such purpose would have been used. The 
language actually used was neither apt nor pertinent 
for this purpose. It is both appropriate and perti- 
nent when applied to domestic corporations only. 


The language of the section clearly implies full 
and complete jurisdiction over the whole subject- 
matter. It implies the right to forbid absolutely. 
It also implies the right to declare the consequences 
of a violation of the prohibition, not in regard to 
some particular property, but generally and abso- 
lutely. The Legislature has such jurisdiction in the 
case of domestic corporations, while in the case of 
foreign corporations it has not. To render the sec- 
tion applicable to foreign corporations would be to 
discard the plain meaning of the language used. 
The provisions of the Revised Statutes (1 R. 8. 591, 
§ 9), as to transfers by a corporation when insolvent 
or in contemplation of insolvency, prohibiting them 
when made with intent to give preferences, etc., 
were said to apply only to domestic corporations. 
Coates v. Donnell, 94. N. Y. 168. We have no doubt 
of the correctness of the statement. The same rea- 
sons are applicable in both cases, and if section 9 
does not apply to foreign corporations, nothing can be 
found in the language of section 48 of the Laws of 
1890 (cited supra) which would extend it to other 
than domestic corporations. As the prohibition is 
not contained in any statute of the State, we are 
unable to discover any public policy of the State 
which would stand in lieu of a positive statute, and 
prohibit our recognition of the validity of this 
transfer. 


It is urged that such a policy is to be found in 
this same statute, even though it in terms applies 
only to domestic corporations. 

The argument is that if the State refuses to its 
own corporations the privilege of making such an 
assignment, it surely cannot be consistent with its 
policy to permit the exercise of the same privilege 
by a foreign corporation. The statute, while only 
applicable to domestic corporations, is thus used as 
evidence of the public policy of the State with re- 
gard to foreign corporations. If it were a question 
of the simple grant of a privilege, it may well be 
that what this State denied to its own corporations 
it would not grant to those from a foreign State. 
It is not however the mere question of the exercise 
of acertain privilege which is to be affirmatively 
granted in order to exist. The right to make such 
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an assignment exists inherently in all corporations 
unless specially forbidden. In regard to domestic 
corporations it has been specially forbidden. Does 
that prohibition furnish any legitimate evidence of 
the existence of a public policy in this State which 
forbids in the case of a foreign corporation the exer- 
cise of this inherent right? It seems to us that it 
does not. 

The two kinds of a corporation, domestic and 
foreign, stand with reference to this subject in 
very different circumstances and positions toward 
the State. What might be proper or necessary in 
one case might be wholly inappropriate or impossible 
of complete execution in the other. As to domestic 
corporations, we assume certain responsibilities aris- 
ing out of the very liberty given by the State for 
their creation or formation. We provide for their 
birth, for their regulation and government during 
life, and for their death. Upon their dissolution, 
which no other power than the State itself, acting 
through its Legislature or its courts, can pronounce, 
the whole power of the corporation ceases, and the 
property which the corporation leaves passes under 
the dominion of the sovereignty which created it. 
Responsible for its creation, for its government, and 
for its death, the State has assumed in such cases 
complete and full jurisdiction over the corporation 
and its property, and accordingly, the State has in 
a series of statutory provisions made certain that 
the corporate property shall be distributed in ac- 
cordance with its own ideas of justice. On the other 
hand, in the case of a foreign corporation, the same 
kind of responsibility does not obtain. Our courts 
cannot dissolve it, nor can we, by virtue of our laws, 
in any way affect its property situated outside 
of the State, nor call it to any account there- 
for. 

Hence, while as to a domestic corporation, we pro- 
vide for the distribution of its property equally to 
all its creditors, foreigners as well as residents, we 
could as to a foreign corporation simply affect the 
property which it had in this State. 

It is true that even with regard to a domestic cor- 
poration we cannot give an extra-territorial effect to 
our laws. Property of a domestic corporation, situ- 
ated outside of the State, would not be subject to 
our jurisdiction. In such case however the princi- 
ple of comity operates, and we should expect re- 
cognition of the validity of a disposition of the 
personal property of a domestic corporation situated 
outside the State, provided it was valid by our law, 
unless it were subject to some of the well-known 
exceptions to such recognition. As to a foreign 
corporation with property here, if we refuse to 
recognize as valid the disposition made of its prop- 
erty within this State, it would probably in that 
case remain subject to be seized by the vigilant 





creditor, resident or non-resident, and a preference 
be thus obtained which is at war with the policy of 
our State as to domestic corporations. 

It is thus seen that there are differences of a 
marked character between a domestic and a foreign 
corporation in relation to this subject. The differ- 
ences are so marked that the statute regarding do- 
mestic corporations can furnish no proof as to the 
existence of a public policy which, in the case of 
foreign corporations, should stand in the place of 
and be equivalent to that statute. 

Again, this assignment is valid by the law of New 
Jersey, which is the domicile of the corporation. It 
provides for an equal distribution of all the property 
of the corporation among all of ‘its creditors, being 
in this respect in entire conformity with our own 
policy regarding the distribution of the property of 
insolvent domestic corporations. Is not the argu- 
ment quite strong under such circumstances which 
favors the application of the general rule that an 
assignment of personal property, valid by the law of 
the domicile of the owner, will be recognized as 
valid everywhere? Can it be said in such a case 
that the interests of our own citizens are in any 
manner neglected by their own State when they are 
to share equally in the assets with all the other 
creditors of the corporation? If it were a domestic 
corporation they would get no more than an equal 
rate of division. Can they be said to be legally 
harmed when they get the same rate of division 
under such an assignment? Are we not in such case 
only following the general doctrine which refers the 
validity of the transfer of personal property to the 
law of the domicile of its owner? It is true that 
the assignment in this case was made by the cor- 
poration through its officers in New York, where it 
was doing business, but nevertheless it was a New 
Jersey corporation, and the assignment was valid 
by the law of that State. Whether, if the law of 
New Jersey prohibited such an assignment, and it 
was then executed under the same circumstances in 
this State, it would be valid here, is a question not 
involved in this case, and thereforaneither discussed 
nor decided. 


It is said that our own creditors, that is, I sup- 
pose, those who reside in this State, may in this 
manner be defeated of satisfaction of their debts by 
the participation of foreign creditors in the only ac- 


cessible funds of the insolvent company. We have 
seen that our policy is just such a participation with 
regard to creditors of a domestic corporation. Why 
should we find fault with such a result in the 
other case? The General Term of the Supreme Court 
in the First Department has decided that the statute, 
in relation to a transfer of any part of its property 
by a corporation in contemplation of insolvency, and 
for the purpose of giving preferences, does not apply 
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to a foreign corporation. Lane v. Wheelwright, 69 
Hun, 180. 

The same question is touched upon, although 
perhaps not necessarily decided in Coates v. Donnell, 
supra. In that case the agreement for the lien was 
made at the same time and as part of the agreement 
to make the advances, and such agreement was held 
valid. It was added however that if the act were 
regarded as the giving of a preference by a failing 
debtor, it was good because the law against prefer- 
ences by an insolvent corporation did not apply to 
a foreign one. 

Here there is no preference, and hence, there is 
no occasion to examine the Coates case to see if the 
question of a preference in contemplation of in- 
solvency was involved in and decided in it. It may 
be that there is no difference in principle between 
an assignment of part of the property of a corpora- 
tion to a creditor, as a preferred payment of its debt 
to him, and a general assignment of all its property 
to an assignee for the benefit of creditors and giving 
preferences, and that if the former be valid the lat- 
ter must also be good. In regard to such a general 
assignment, it has been urged that it ought to be 
held, because of the fact that the property of a cor- 
poration is a trust fund for the benefit of creditors, 
and that any creditor ought to have the right to re- 
sort to chancery to compel the application of this 
trust fund pro rata for the benefit of all creditors, 
upon the principle that equality is equity. 

As the question does not arise in this case it is un- 
necessary to further pursue the inquiry. 

The counsel for the defendant cites the statute 
prohibiting a corporation from setting up the defense 
of usury, and he suggested that it has been held to 
include foreign corporations. Life Ins. Co. v. 
Packer, 17 N. Y. 52. There is no doubt that it was 
so intended and the language is apt and appropriate 
to express the idea. The Legislature had perfect 
and complete control in such respect over the foreign 
as well as over the domestic corporation, and there 
was no reason for denying to the statute its natural 
meaning, which Would include a foreign corporation 
when suing or being sued in the courts of this State. 
The case of In re’ Estate of Prime, 136 N. Y. 347, is 
an authority in favor of the view here taken. It is 
there stated that generally a statute giving powers 
and privileges to corporations must, in the absence 
of plain indications to the contrary, be held to apply 
only to domestic corporations. The remark was 
made in the case that a general law of the State pro- 
hibiting corporations from exercising particular 
powers would operate upon foreign corporations, 
not because the act ex proprio vigore would bind 
such a corporation, but for the reason that the exer- 
cise of such a power by the foreign corporation 
would violate the public policy of the State indicated 





by the general restraint imposed upon our own cor- 
porations. Considering the question which was 
under discussion, and the facts which called forth 
the remark, it is entirely plain that the proposition 
as really intended is perfectly sound. 

If the exercise of certain powers by a foreign cor- 
poration in this State would violate our public 
policy, there is no doubt that the corporation could 
not here legally exercise such powers, and the fact 
that it did violate our public policy might in many 
cases be proved by our statute in regard to our own 
corporations. But it was not intended to assert 
that in all cases where a statute did prohibit cor- 
porations from doing certain things, it necessarily 
included foreign corporations, or that such corpora- 
tions could not thereafter exercise any power pro- 
hibited to a domestic corporation, because in such 
case its exercise by a foreign corporation would bea 
violation of a public policy evidenced by the statute. 
I think I have shown in the case at bar that the dif- 
ference between the two classes of corporations, with 
reference to the thing prohibited to the domestic 
corporation, precludes this kind of proof of a public 
policy in this State upon this subject with regard to 
a foreign corporation. We think there is no such 
public policy, and so far as this ground is concerned, 
we have no doubt that the assignment is valid. 

As to the other grounds of invalidity, we are of 
the opinion that there is nothing in them. The 
corporation had the power to make an assignment. 
It was a corporate act and neither the statute nor 
any by-law, so far as the record shows, provided 
that it should be otherwise done than by the presi- 
dent and secretary or treasurer, under the authority 
of the board of directors. This sufficiently appears 
to have been so done, and thatisenough. Beveridge 
v. Elevated Railway Co., 112 N. Y. 1. 

The judgment should be reversed and a new trial 
ordered, costs to abide the event. 


, All concur, except Bartlett, J., not sitting. 


Judgment reversed. 
——_____—_— 


TAXES ON CORPORATIONS --WHAT ARE 
THE CORPORATE ASSETS FOR PUR- 
POSES OF TAXATION. 


NEW YORK COURT OF APPEALS, FEBRUARY, 1894. 

PEOPLE, EX REL. SEconD AVENUE RatLrRoaD Co., 
v. Epwarp P. BARKER, JOHN WHALEN AND Jo- 
SEPH BLUMENTHAL, COMMISSIONERS OF TAXES 
AND ASSESSMENTS FOR THE CiTy AND CouUNTY OF 
New York. 


For the purposes of taxation, a corporation is entitled to have 
its indebtedness deducted from the value of its corporate 
assets. 

The corporate assets constitute the capital stock of a corpora- 
tion for the purpose of assessment, and not its actual 
share stock. 
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PPEAL from an order at General Term affirm- 
ing the action of the commissioners of taxes 
and assessments on a certiorari to review. 


William H. Olark, counsel to the corporation 
(David J. Dean, of counsel), for appellant. 


Charles E. Miller, for respondent. 


BarTLett, J. The relators were assessed for the 
purpose of taxation upon capital stock for the year 
1892 in the sum of $968,973. In July, 1892, they 
sued out a writ of certiorari to review the proceed- 
ings of the tax commissioners. 

The Special Term of the Supreme Court reversed 
the adjudication of the tax commissioners and va- 
cated the assessment. The General Term, in affirm- 
ing this order, considered at length the question 
whether, as a matter of law, the debts of the rela- 
tor were necessarily deductible from the value of the 
corporate assets. We are satisfied with its conclu- 
sions on that point, and will not consider the ques- 
tion at length on this appeal. We think the re- 
spondent company was entitled to have its indebt- 
edness deducted from the value of its corporate as- 
sets, which constituted its capital stock, or capital, 
as distinguished from its actual share stock. This 
rule has been repeatedly recognized by this court 
People, ex vel. Union Trust Co., v. Coleman, 126 N.Y. 
433; People, ex rel. Edison Electric Illuminating Co., 
v. Barker, 139id. 55. In this last case Judge Peck- 
ham remarks, at page 63, after considering the in- 
debtedness of the corporation, as follows, viz.: 
‘‘This indebtedness must, in the nature of things, 
be taken into consideration in arriving at the value 
of the capital of the relator. And when it is seen 
that the indebtedness of a corporation is double the 
amount of all its assets, it follows, upon the system 
adopted by the State for the assessment of corpora- 
tions, that the actual value of the capital of such a 
corporation is zero.” ' 

The case at bar presented a similar situation. Ac- 
cording to the statement furnished by the relators 
to the commissioners, the following state of affairs 
was disclosed, viz.: . 
$531,027 00 


Real estate, assessed value. ... . .. ....  ..... 

rr ore err 590,269 12 
tk Bien sini 0x: cones dium lanacnnieaae $1,121,296 12 

Liabilities.. ... 1,938, 873 65 
Excess of liabilities... ...........0.0 cscceee cee $817,577 52 


The commissioners made up a statement as fol- 
lows, viz. : 


Personal weoery. sis <i ante aaa alice $1,500,000 00 
Assessed value of realty....... 2.2.2.2. 0.20004. 531,027 00 
Amount subject to tax.. ... ...... ©... .seeee- $968,973 00 





There is no contention on the part of the commis- 
sioners that they deducted the indebtedness. 

It is therefore of no importance which statement 
is taken as a basis of computation. 





Taking the figures of the commissioners, by which 
they are certainly concluded, and deduct from the 
amount of $968,073, they find subject to taxation the 
indebtedness of the company of $1,938,873.65, and 
it is apparent that there is no capital subject to 
taxation, and the assessment in this case is illegal, 
and must be set aside. 

The orders of the Special and General Terms are 
therefore affirmed. 
All concur. 
Orders affirmed. 


DUTIES OF TAX COMMISSIONERS AS TO 
ASCERTAINING VALUE OF CORPORA- 
TION ASSETS. 


PEOPLE, EX REL. Eptson GENERAL ELEcTRIC Com- 
PANY, V. Epwarp P. BARKER ET AL., CoMMIS- 
SIONERS OF TAXES, ETC. 


The provision of the Revised Statutes forbidding any declara- 
tion of a dividend except out of a surplus fund is not ap- 
plicable to corporations created under the provisions of 
chapter 40 of the Laws of 1848. The penalty provided by 
section 13 of that act is exclusive. 

The tax commissioners, being armed with power to ascertain 
the truth of answers given to their formal inquiries, cannot 
subordinate facts fairly disclosed, and uncontradicted, to 
mere presumptions. 

Where the actual facts are furnished by an applicant to the 
full extent required by the tax commissioners, the facts so 
stated, in the absence of further inquiry by the tax com- 
missioners, are conclusive. 

PPEAL from an order at General Term affirming. 
the action of the tax commissioners under re- 


view by certiorari. 
Charles E. Miller, for appellant. 


William H. Clark, counsel to corporation (David 
J. Dean, of counsel), for respondents. 


Fincn, J. We are unable to distinguish this case 
from that of People v. Barker, 139 N. Y. 55. In 
both cases the returns of the tax commissioners 
were identical except as to the respective amounts 
and values, and showed that the assessments rested 
upon the statements of the relators made in answer 
to questions put by the assessors; in both, these 
statements established that there was no basis for a 
tax if they were accepted as true; in both, the value 
of patents was described as unknown, but the cost 
in stock issued was disclosed; and in both there 
was developed no fact or circumstance justifying a 
disbelief of the answers made, except that in each 
case a dividend had been declared at some possibly 
recent period. In this case the dividend was eight 
per cent, and in the earlier case four per cent, and 
we there declared the fact of a dividend paid to be 
immaterial under the existing circumstances. The 
legitimate effect of such a fact upon the action of 
the assessing officers was not then much considered, 
but is now put in the front of the controversy. and 
claimed to furnish a decisive reason for the disbe- 
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lief of the assessors in the statement furnished by 
the relator. 

We might safely rest upon the authority cited, 
but since the point now urged was not then seri- 
ously argued or discussed, and is pressed specially 
upon our attention, we deem it proper to give it 
some degree of consideration. It proceeds uponan 
inference or presumption. The argument is that 
under the Revised Statutes any declaration of a divi- 
dend except out of surplus is forbidden, since oth- 
erwise the capital is necessarily impaired by the dis- 
tribution to stockholders; that no such violation of 
the law is to be presumed, but rather a due compli- 
ance with its terms; that a presumption of such 
compliance arises from the fact of a dividend de- 
clared and paid, and so the lawful and necessary in- 
ference is that the capital has not been -impaired, 
but that over and above it the necessary surplus had 
been accumulated; that such inference is inconsist- 
ent with and contradicts the statement made, show- 
ing the actual capital to have fallen from fifteen 
millions to about one-third of that amount; and so 
the commissioners had a right to disbelieve that 
statement and fix the value of the capital upon their 
own judgment. There are two answers to this con- 
tention, one of which questions the presumption, 
and the other at least balances and nullifies it. 

In the first place, the relator was incorporated 
under the general act of 1848, and the prohibition 
of the Revised Statutes does not apply. That gen- 
eral act has its own prohibition, and attaches its 
own sole and peculiar penalty, and one which 
leaves the companies in the matter of making divi- 
dends with an equal, if not greater, liberty. Ex- 
celsior Co. v. Lacey, 63 N. Y. 422. That penalty, 
and the only one imposed, is that the trustees shall 
become liable for all debts existing and contracted 
during their term of office (Laws of 1848, chap. 40, 
§ 13), and the practical effect follows that for the 
security of creditors the liability of the trustees is 
put in the place of the impairment of capital effected 
by the dividends. If the trustees choose to bear 
that responsibility, they have power to declare and 
pay the dividend, though no surplus exists beyond 
the capital, at least until some judicial restraint in- 
tervenes to prevent. It is probable that many such 
dividends are declared and paid, and their declara- 
tion in a given case scarcely justifies an inference 
that the capital necessarily remains intact and un- 
diminished in actual value. The presumption, if it 
exists, is extremely slender and weak. 

But what there is of it is rebutted by another 
presumption springing from the facts, which is that 
against the commission of fraud or crime. Here the 
treasurer of the company has sworn to a sbrinking 
of the capital from fifteen millions to about nine 
millions, further chargeable with nearly five mil- 
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lions of debts, and obviously could not have hon- 
estly made that statement if in truth there had been 
no shrinkage of values at all, and so the two possi- 
ble presumptions may be said to balance and neu- 
tralize each other. 

These suggestions serve to show that the duty of 
the tax commissioners is not to subordinate facts, 
fairly disclosed and uncontradicted, to the influ- 
ence of presumptions amounting to little more than 
a guess or possibility, but to deal with them fairly 
and intelligently. These officers are armed with 
power to ascertain the truth of answers given 
to their formal inquiries, and should always 
do so when the means of investigation are put 
before them. Here the facts for which they 
asked, and all that they asked, were furnished 
under the oath of the relator’s treasurer. If they 
were dissatisfied with his valuation of assets in 
gross, they should have required them to be given 
in detail, and so been enabled to judge of the fair- 
ness or unfairness of the valuation; but they were 
not justified in assuming that the treasurer, for the 
purpose of evading taxation, had falsely underesti- 
mated the assets, because of a recent dividend, the 
declaration of which did not necessarily involve the 
fact of an unimpaired capital. I think therefore 
that we were right in saying in the case cited 
that the declaration of a dividend, even if suffi- 
ciently recent, is an immaterial circumstance where 
the actual facts are furnished to the full extent re- 
quired, which show the real amount and value of 
the capital. Those facts may be investigated, but 
must not be disregarded to make room for doubtful 
presumptions. 

The orders of the General and Special Terms 
should be reversed, without costs. 

All concur. 

Orders reversed. 


— 


THE STORY OF JABEZ BALFOUR— PIETY, 
PATRIOTISM AND FRAUD. 


ABEZ BALFOUR has been caught at last in Ar- 
gentina, and is to be taken back to England 

to be tried for the wholesale crimes with which he 
is charged. If one-half of the accusations against 
him be true, he must rank as one of the very fore- 
most swindlers of the age. Scarcely since the burst- 
ing of the South Sea bubble has there been a finan- 
cial scheme so widely ruinous to confiding investors 
as his operations. The losers through the collapse 
of his companies were literally to be numbered by 
hundreds of thousands, These were largely the 
very people who could least afford to lose—widows 
and orphans, and aged people of small means. They 
had been induced to invest because ‘‘ Mr. Balfour 
was such a good man!” His father and mother had 
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been temperance lecturers. He was a temperance 
lecturer. He was a leader in church affairs, par- 
ticularly eloquent in public prayer and exhortation. 
He looked with the strongest disapproval upon the- 
atres, music-halls, cards, dancing and all such 
worldly things. He was moreover a member of the 
House of Commons, where he was one of the most 
enthusiastic followers of Mr. Gladstone, one of the 
stanchest champions of Home Rule, and one of the 
Sternest reprovers of the House of Lords for its plu- 
tocracy and its contempt for the common people- 
He was, in brief, the one simon-pure, all-wool, war- 
ranted-to-wash friend of humanity. Surely such a 
man was to be trusted. 

This truly good man began his financiering many 
years ago, choosing “building and loan associa- 
tions ” as the most promising field for his peculiar 
talents. Strange as it may appear, he laid the 
foundations for his colossal scheme upon the ruins 
of various similar schemes that had ended in disas- 
ter-—to their confiding stockholders. ‘‘ The Libera- 
tor,” his chief concern, was built upon the ruins of. 
the Alliance National Land, Building and Invest- 
ment Society—with which two of his later col- 
leagues, the Rev. Dawson Burns and Mr. Dibley, 
were associated, the former having acted as auditor 
—and the Estates Bank and a number of other allied 
concerns known as the Alliance Group. These un- 
dertakings were popularly associated with the Uni- 
ted Kingdom Alliance, though after the crash the 
latter body very emphatically declared that the 
companies had no connection with its organization. 
The bank closed its doors in 1866, and widespread 
distress was the result, attracting too little attention 
amidst the more colossal failures of that disastrous 
year. Yet the whole Alliance Group had been 
formed to afford safe investment for the funds of 
thrifty temperance adherents, and Jabez Balfour, so 
far from being discouraged by its fate, found in it 
the idea of all his future operations. 

The Alliance Group had ingeniously suggested 
temperance, and the Alliance of Manchester. 
‘¢ Therefore,” said Jabez, ‘‘ we must revive this prin- 
ciple; join temperance and religion, and appeal to 
the same saving classes.” Having previously had 
some experience in the office of a firm of parliament- 
ary agents, he came modestly before the world in 
1867 as the virtual founder of the Lands Allotment 
Company, from which, seven months later, was de- 
veloped the Liberator Building Society. The basis 
of the organization was expressed in its Latin motto, 
“* Libera sedes liberum facit —‘* a free home makes 
a free man.” Its name was a success; hundreds of 
Congregationalists were attracted by its prospectus, 
from a vague idea that it had something to do with 
the Liberation Society, and possibly trading on this 
belief, an:appeal was made to Nonconformist min- 








isters and others connected with temperance and 
religious societies all over the land to promote its 
beneficent objects. In the first year they received 
one per cent commission on the shares and deposits, 
and subsequently one-half per cent, and in the end 
a round sum of $705,000 was paid in this way. 
How thoroughly the moral idea was present in these 
proceedings was shown when, in 1871, on the soci- 
ety removing to its new offices, a resolution was 
adopted ‘‘ that on the occasion of taking possession 
this day of our new premises, the directors desire 
to record their own sense of thankfulness for the 
prosperity with which, as they believe, God has 
hitherto blessed their efforts in the establishment of 
this business.” 

In starting these companies it was of course de- 
clared that they were essentially safe, because their 
main business was “the legitimate.one of a building 
society.” In point of fact, though this continued to 
be, up to the very eve of the smash, the keynote of 
all the published statements, the bulk of the trans- 
actions had become of a widely different character. 
In 1875 another association was hatched, the 
‘¢ Lands Allotment Company,” with practically the 
same directorate, and Jabez Spencer Balfour as the 
controlling genius. The relations between these 
were extensive and peculiar; in five years the Lib- 
erator had financed the other two to the extent of 
$960,000; its shareholders and depositors knew lit- 
tle, if any thing, of the state of affairs, while, ac- 
cording to the examination in the Bankruptcy Court, 
its leading directors and officials were equally inno- 
cent of all knowledge—the one thing in which they 
all agreed being implicit and unlimited confidence 
in ‘*Mr. Balfour.” 

From this period onward there was a regular suc- 
cession of new companies. It has been well said 
that the secret of Balfourian finance was, ‘“* When in 
difficulty start a new company.” Thus there fol- 
lowed in succession Hobbs & Co., the London and 
General Bank, the Building Securities Company, 
George Newman & Co., the Real Estates Company, 
and the Sheringham Development Company. In 
most jof these concerns there was a regularly paid 
dividend of five per cent to the shareholders, and 
four per cent to the depositors. The recklessness 
of the financing was never surpassed. Balfour dis- 
covered a progressive builder at Croydon named 
Hobbs, a man in a comparatively small way of busi- 
ness in 1878, and a member of the House and Lands 
Trust. Such large amounts were advanced to Hobbs 
that in 1885, when he was practically insolvent, he 
owed the Liberator $3,500,000, and the Building 
Securities Company and Hobbs & Co. (Limited) 
were successively started to take up the concern. 
Finally, when Hobbs failed, having in the mean- 
time constructed those huge blocks, the Whitehall 
Court, on the Thames embankment; Hyde Park 
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Court, the Salisbury Estate Building, Carlisle Man- 
sions and others—this limited concern was indebted 
to the Liberator to the extent of $10,495,000. From 
1885 forward there was no choice but to make fresh 
and ever-fresh advances to Hobbs, and the parent 
company had to forego its claims and negotiate 
first, second and third mortgages in front of its 
own. The system on which this was done was sim- 
plicity itself. Each new company took over some 
of the liabilities of the ol@ ones, and these were put 
down as so many successful transactions, severally 
yielding a handsome profit and splendid security— 
or, as the phrase went, “a large and noble prop- 
erty —to the Liberator. 

Apart from these transactions, ‘‘the Balfour 
Group ” were financing properties of a more or less 
speculative character all over the country. There 
were the Ilford, the Tilbury and the Romford Es- 
tates, Meersbrook Park, the Billiter street property, 
the Hockley Hall Colliery and sundry chemical 
works. All these involved scores of thousands of 
pounds, paid apparently with a magnificent disre- 
gard to real value. The advances to friends were 
on an equally liberal scale. The sum of $235,000 
was allowed to a Mr. Kenyon Benham, who alleged 
that he had an interest in a will said to have been 
lost on the Underground railway, but never legally 
proved. Richard Kenyon Benham and Albert Ben- 
nett Benham, for their share in these proceedings, 
including the forgery of the will, are undergoing 
terms of fourteen and five years’ penal servitude, re- 
spectively. 

Space would fail to tell of the manner in which 
the Balfour Group financed Newman, another pro- 
gressive builder, who was also formed, like Hobbs, 
into a limited company. Newman has been sen- 
tenced to five years,’ Hobbs to twelve years’ and 
Henry Granville Wright, a solicitor intimately 
mixed up with all these proceedings, to twelve 
years’ penal servitude. Though disaster followed 
these concerns from first to last, dividends were 
always found in the new subscriptions and deposits, 
and directors’ remuneration never failed. Under 
the latter head Jabez Balfour and his colleagues di- 
vided among them from the seven leading com- 
panies a total of $892,770. The total amount of 
ruin brought upon investors through the final crash 
may be reckoned thus: Liberator Society, stock- 
holders, $8,305,325, and depositors, $8,261,460; 
Lands Allotment Company, capital subscribed, 
$3,831,050; House and Lands Trust, stockholders, 
$360,725, and depositors, $7,906,725; Building Se- 
curities Company, capital subscribed, $1,318,675 ; and 
Hobbs & Co., capital subscribed, $305,810. These 
aggregate $30,289,770, a colossal sum. But there 
are various other items which, if added, would bring 
it up to nearly or quite $35,000,000. —Y. Y. Tribune. 





Abstracts of Recent Decisions. 


ATTORNEY AND CLIENT—COMPROMISE. —An attor- 
ney, by virtue of his retainer, may do every thing 
fairly pertaining to the prosecution of his client’s 
cause; but an agreement to surrender or compromise 
any substantial right of his client is beyond the scope 
of his employment, and is not binding without ex- 
press authority. Hallack v. Loft (Colo.), 34 Pac. 
Rep. 568. 


CROss-EXAMINATION.—A witness cannot be cross- 
examined except as to facts and circumstances con- 
nected with the matters stated in his direct exami- 
nation. Any party wishing to examine him as to 
other matters must make him his own witness. 
Williams v. State (Fla.), 13 South. Rep. 834. 


CRIMINAL LAW—FORMER JEOPARDY.—The Penal 
Code, section 1159, provides that defendant may be 
found guilty of any offense, the commission of 
which is necessarily included in that with which he 
is charged. Defendant was convicted of an assault 
under an information charging him with an assault 
with intent to kill. Held, to bar a trial on an in- 
dictment for mayhem. People v. De Foor (Cal.), 34 
Pac. Rep. 642. 


DAMAGES FOR FATAL INJURIES—WHERE MAY BE 


‘SUED For.—A statute allowing damages for injuries 


causing the death of a person gives no right of ac- 
tion where the injury is inflicted in another coun- 
try, although death takes place within the State. 
De Ham v. Mexican N. R. Oo. (Tex.), 23 8. W. Rep. 
381. 


FALSE PRETENSES—REPRESENTATIONS.—A prose- 
cution for obtaining money under false pretenses 
cannot be maintained by reason of representations 
by a travelling salesman to a customer as to the im- 
portance of the house he represented, and the cheap- 
ness of its prices compared with others, where the 
goods sold are as represented. People v. Morphy 
(Cal.), 34 Pac. Rep. 623. ’ 


FRAUDS, STATUTE OF— RESULTING TRUST.—A pa- 
rol contract by which the purchaser of land agrees 
to buy and hold it for the joint benefit of himself 
and another, the latter paying no part of the pur- 
chase-money, but purchaser advancing one-half of 
it to himself, and half of it as a loan to the other 
party, creates a resulting trust, which is not within 
the statute of frauds. Towle v. Wadsworth (Ill.), 35 
N. E. Rep. 73. 


PROOF OF STOCK OWNERSHIP.—In a stockholder’s 
suit brought on behalf of the corporation for an ac- 
counting against its president, the stockholder at- 
tempted to prove his position as a stockholder, by 
exhibiting a certificate of stock, which showed on 
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the back a blank assignment by the administratrix 
of the person described therein. Upon objection to 
want of proof of execution in regard to the assign- 
ment and transfer the evidence was excluded, be- 
cause there was no proof of any transfer of the 
stock by any person having the ownership thereof. 
Nor was the execution of the signature itself proven. 
Assignments of stock shares do not prove them- 
selves, particularly when the assignor is an executor 
or administrator. Still it required two courts to 
convince the pugnacious lawyer. Thompson v. Stan- 
ley (N. Y. Sup. Ct:, Gen. Term), 25 N. Y. Supp. 890. 
The corporation bore the euphonious name of the 
‘Harris & Dew Faucet, Plug & Bung Co.” No 
wonder that it ceased doing business. 


ScHOULS—EMPLOYMENT OF TEACHERS.—When a 
contract for a teacher’s services is annulled by the 
school board during the vacation, and before the 
time for commencement of such services, the 
teacher need not immediately seek other employ- 
ment, but may insist on the contract, and tender 
her services at the stipulated time. Farrell v. 
School Dist. No. 2 of Town of Rubicon (Mich.), 56 N. 
W. Rep. 1053. 


WILLS—NATURE OF ESTATE. —Testator bequeathed 
to his wife ‘‘all my property, personal and real, af- 
ter paying my just debts and claims: First, to pay 
my son J. $500, and at her (my wife’s) death, he to 
come in equal heir with my second children.” Said 
J. was the issue of a former marriage. Held, that 
the widow took the fee of the realty, and not merely 
a life estate. Ross v. Ross (Ind.), 35 N. E. Rep. 9. 


—\—_>—__—__- 


LORD BACON ON LAW REPORTS. 


If\HE following occurs in Lord Bacon’s ‘‘Advance- 

ment of Learning” (bk. 8, chap. 3, §§ 73-75): 
“Above all, let the judgments of the supreme and 
principal courts be diligently and faithfully re- 
corded, especially in weighty causes, and particu- 
larly such as are doubtful or attended with diffi- 
culty or novelty. For judgments are the anchors of 
the laws, as laws are the anchors of the State. And 
let this be the method of taking them down: 1. 
Write the case precisely, and the judgments ex- 
actly, at length. 2. Add the reasons alleged by the 
judges for their judgment. 3. Mix not the author- 
ity of cases, brought by way of example, with the 
principal case. 4. And for the pleadings, unless 
they contain any thing very extraordinary, omit 
them. Let those who take down these judgments 
be of the most learned counsel in the law, and have 
a liberal stipend allowed them by the public. But 
let not the judges meddle in these reports, lest fa- 
voring their own opinions too much, or relying 
upon their own authority, they exceed the bounds 
of a recorder.” 





Hew Books aud Rew Editions. 


RAPALJE ON REAL EstaTE BROKERS. 

This work is not wholly a treatise, but is also a 
carefully compiled and exhaustive digest of the case 
law as decided by the American courts, and will 
prove most acceptable at this time, when litigation 
over the rights and liabilities of broker and cus- 
tomer is yearly increasing. The table of cases in- 
cludes over eight hundred citations from cases re- 
ported in the various States, with references to the 
pages in the work where they are quoted as foot- 
notes, to lend authority and weight to the principles 
laid down under the various heads, which are logic- 
ally arranged under the twenty-one chapters which 
comprise the treatise. In addition to a table of 
contents, setting forth the subject-matter of the va- 
rious chapters and the contents of the different sec- 
tions in each chapter, there is an excellent index, 
with references to the section where the question is 
discussed. Published by L. K. Strouse & Co., 63 
Nassau street, New York city. 


REDFIELD’s SURROGATE PRACTICE, BEING THE LAw 
AND PRACTICE OF SURROGATE’S COURT IN THE 
State or New York, By Amasa A. REDFIELD oF 
THE NEw YorK Bar, FirtH EpDITION REVISED 
AND ENLARGED WITH 1200 PaaEs. 

In view of the recent important changes effected 
by the Legislature of the State of New York in the 
year 1893, which enlarged chapter 18 of the Code 
of Civil Procedure by adding provisions formerly in 
the Revised Statutes and modifying these and the 
former sections of the chapter of the Code on Sur- 
rogate’s Practice, and in addition the adoption of 
the new scheme of taxation on succession, viz., 
Transfer Tax Act, made a new edition of this work 
not only most necessary but most welcome. As the 
author shows, he has been obliged to review the de- 
cisions of over one hundred and twenty volumes of 
reports which have been issued since the fourth 
edition of this work was published, and he has given 
over five hundred new cases, bringing the work 
down to date so far as the decisions of various courts 
of the State are concerned. It is hardly necessary 
to dwell long over the utility and general excellence 
of this work, since it contains in most admirable and 
scientific manner, the general scope and idea of the 
former editions of the work, which has proved the 
leading text-book and treatise on surrogate’s prac- 
tice in the State of New York. The writer was 
especially struck with the necessity of anew edition 
of the work a few weeks ago by comparing the pro- 
visions of the sections of the Code of Civil Procedure 
of 1892 and the last edition of the Code, which in- 
cludes the amendments, modifications and changes 
effected by the Legislature of 1893. The excellence 





168 


THE ALBANY LAW JOURNAL. 











of the former editions of this work remains, yet the 
importance of a new edition bringing the work 
down to date and giving the changes, was a crying 
necessity and has been fully met with and obviated 
by this fifth edition. We are greatly pleased that 
the publishers have seen fit to keep the work in one 
volume, not only because of the saving of expense 
to the profession, but also because a work in two 
parts when it may be put in one destroys to a cer- 
tain extent the advantages of completeness which is 
most pleasing to the lawyer. Published by Baker, 

Voorhis & Company, 66 Nassau street, New York 

city. 

Woop on Rariroaps, Mrnor’s ENLARGED EDITION, 
1894, Taree Votumes, Sueep, $18 Net; De- 
LIVERED FOR $18.75. 

This edition of this standard work has been very 
completely done by H. Dent Minor, Esq., of the 
Memphis, Tenn., bar, who is the author of the treat- 
ise on ‘‘Railroad Law” in the ‘‘ American and 
English Encyclopedia of Law.” In these modern 
days when the voluminousness of decisions modifies 
the law, draws distinctions between cases already 
decided and the contest in question, and adds new 
principles which the multiplicity of actions of man 
renders imperative, it does not take many years to 
render an old and reliable text-book of little prac- 
tical present value. Wood on Railroads was first 
published in 1885, and during the last nine years, 
the importance and magnitude of transportation has 
brought many changes in the law which rendered 
this last edition vital and imperative. Mr. Minor’s 
reputation as an active lawyer will give this work 
much prestige beyond what it already has, while 
the excellence of the work will give him a place as 
an author of ability and distinction. As already 
mentioned, the work is divided into three volumes, 
arranged under various chapters. The use we have 
already made of the work shows us that its excel- 
lence is proportionate to the importance of the sub- 
ject-matter, and we must recognize it as the leading 
text-book on the subject which we have to-day. 
Published by Boston Book Company, 154 Beacon 
street, Boston, Mass. 
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Rootes. 


HE wisdom of Rufus Choate is exemplified in 


his last reported utterance. 
my dying advice,” he said. ‘‘ Never cross-examine 
awoman. Itis of no use. They cannot disinte- 
grate the story they have once told; they cannot 
eliminate the part that is for you from the part that 
is against you. They can neither combine nor shade 
nor qualify. They go for the whole thing, and the 
moment you begin to cross-examine one of them, 


‘* Let me give you 








instead of being bitten by a single rattlesnake, you 
are bitten by a whole barrelful. I never, except in 
a case absolutely desperate, dared to cross-examine 
a woman.” 

In his latter years Baron Parke had acquired a 
habit of thinking aloud, which led on one occasion 
to a rather amusing incident. While trying an old 
woman upon acharge of stealing faggots, he un- 
consciously ejaculated, ‘‘ Why, one faggot is as like 
another faggot as an egg is like another egg.” The 
counsel defending the case heard the observation, 
and repeated it to the jury. ‘‘Stop,” said Sir 
James, ‘‘stop; it is an intervention of Providence. 
This was the very thought that passed through my 
mind. Gentlemen (addressing the jury), acquit the 
prisoner.” 


By the common law a wife’s adultery is no bar to 
her right of dower. Co. Inst. 435. This seems odd, 
but the reason is that adultery was an offense of 
ecclesiastical jurisdiction only. The statute of 
Westminster (18 Edw. I, chap. 34) corrected this 
anomaly and provided that, ‘‘if a wife willingly 
leave her husband and go away and continue with 
her advouterer, she shall be barred forever of action 
to demand her dower.” In Hetherington v. Graham, 
3 M. & P. 403, the Court of Common Pleas had to 
determine whether the statute applied when a hus- 
band and wife agreed to separate and the wife had 
subsequently been living with an adulterer. They 
held thatitdid. Chastity is not impliedly stipulated 
for in such an agreement for separation (Hart v. 
Hart, 18 Ch. D. 670), but the matrimonial relation 
is nevertheless virtually at an end. 


A Portland lawyer says that, not long ago, a man 
came into his office thoroughly angry, as men usu- 
ally are when they go on such errands. He had called 
upon a debtor, and asked him politely for the pay- 
ment of a bill of $2.50, and had been abused for his 
pains. Now he wanted the lawyer to collect it. 
The lawyer demurred. The amount was too trifling. 
It would cost the whole of it to collect it. ‘‘ No 
matter,” said the client; ‘‘I don’t care if I don’t 
get a cent, so long as that fellow has to pay it.” So 
the lawyer wrote the debtor a letter, and in due 
time the latter appeared in high dudgeon. He 
didn’t owe any $2.50, and he wouldn't pay it. “ Very 
well,” said the lawyer; ‘‘then my instructions are 
to sue. But I hardly think it will pay you to stand 
a suit for so small a sum.” ‘‘ Who'll get the money 
if I pay it,” said the man. The lawyer was obliged 
to confess that he should. ‘‘O, well,” said the 
debtor, ‘‘ that’s another matter. If Mr. isn’t 
going to get it, Iam perfectly willing to pay it.” 
The debt was paid, the lawyer pocketed the amount, 
and what is very unusual, all parties to the suit 
were perfectly satisfied. —-Portland Argus. 
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of some member of the bar. The attorney in whose office he 
has read law will also likely be on hand, asa chaperon. The 
social or political standing of his parents may not be without 
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HE bill recommended by the New York 
State Bar Association at its late annual 
meeting, to provide for a uniform system of 
examination for admission to the bar has been 
amended by the committee of the association 
having it in charge, upon the recommendations 
of Dean Austin Abbott of the University Law 
School of New York city, Dean Hutchins of 
Cornell University Law School and others. 

In the form in which it now appears, it has 
the sanction of the bar association and of the 
faculties of all the law schools of the State. 
The approval of the vice-chancellor of the 
University of the State of New York, and the 
plan proposed has the indorsement of the chief 
judge of the Court of Appeals. 

Resolutions have also been passed upon the 
same subject by the students at the Albany 
Law School indicating that the measure is a 
popular one with law students as well as with 
the faculties, members of the bar and members 
of the highest courts of the State. 

This movement was started in this State 
some two years ago and has been steadily gain- 
ing strength here as well as in other parts of 
the country. The American Bar Association 
in 1891 and 1892 listened to full and elaborate 
reports upon legal education by able members 
of the bar and professors in the different law 
schools throughout the country. All who took 
part in the discussion were unanimous in favor- 
ing a uniform system of examination. 

During the last summer the matter was taken 
up by the Michigan State Bar Association, and 
an interesting paper on the subject was published 
in the Michigan Law Journal, the following 


extract from which is in point: 


“To enumerate some of the mischiefs, I will mention first, 
the entire lack of uniformity in the examining committees. 
Scarcely six applicants come before the same committee 
throughout the entire State. In Circuit Courts, the applicant 
is usually well acquainted and on friendly terms with the mem- 
bers of its bar. It is quite often the case that he is a relative 
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He makes his application surrounded by his friends, 
examined by his friends and recommended by his friends, 
often with little regard to his legal attainments, but more with 
a desire not to hurt his feelings or discourage him, or incur 
the displeasure of those watching his young career. With 
friendly regard for the welfare of every law student, I must 
say, and think all will agree with me, that this does not bene- 
fit the applicant, or his future, as a lawyer. I consider it 
greater credit to him personally to work his passage, so far as 
its effect on the public is concerned. Their interests do not de- 
mand that they should swaddle, rock and dandle every appli- 
cant into a lawyer. At every step of his progress, at the thresh- 
old and afterward, let him show his passport and prove his 
title by proof that he is not wholly unacquainted with our laws 
and the system of government under which we live. This 
course will make better lawyers, better men, and bring its 
reward in certain and well-known ways which are germane to 
the administration of justice. 

‘The first mischief gives rise to the second, namely, the un- 
equal standard of legal ability and learning required of the 
applicant. No two committees would cover the same general 
ground in quizzing candidates. Some examinations would be 
unduly severe, others too lax, others outside of proper lines 
of thought. Again, lack of any preparation by the examining 
committee is likewise apt to result in shallow questions upon 
side issues that have little or nothing to do with the deep laid 
principles of the common law, a knowledge of which should 
be the test of legal qualification. Then fourth, there is the in- 
definite course of study prescribed for the applicant, ‘He 
shall possess a good knowledge of the common law and prac- 
tice, at law and in chancery.’ Where shall he begin, and 
when shall he deem himself sufficiently qualified to pass an 
examination with this course of study prescribed for him? He 
is left to roam through the fields of English and American 
history and common law, wherever his fancy may lead him. 
He is pointed to Blackstone, Kent, Story, Chitty, Coke, 
Greenleaf, Parsons, et al., and then told to sit at their feet 
and learn wisdom. Unless his course of reading is well 
directed at first by some competent person interested in his 
welfare, the law will become, as it often continues to be, at 
best, a dry and revolting study. To those who love it, itis hard 
and laborious; it is a dark and igtricate labyrinth through 
which all office students must grope in constant uncertainty 
and perplexity, the most painful of all states of mind, and not 
unlike our nation’s financial state of mind to-day. He must 
dig and tug and sweat at the roots of the law to find out what 
he can, and be thankful for small favors. He must walk, as 
it were, through the valley of the shadow of death, and be 
content to emerge into the bright and perfect day only after 
years of patient labor. It must be years of waiting and work- 
ing before he can see at a glance the whole system, and walk, 
like a master of a mansion, at his ease, into any apartment 
that he chooses. But difficulties attending the law student as 
to the plan of study are obviated by a course at our university. 
All cannot go there however; hence, would it not be well that 
there should be some general plan mapped out, that all may 
work to, and feel that they are at least on the right track? 

** Will it not, then, be one of the practical things the, Michi- 
gan State Bar Association can doin its future work to agree 
upon some bill on this subject, and make a united, strong re- 
quest of each house that it be passed? In that bill there should 
be a provision for a single board of examiners for all appli- 
cants in this State, with compensation for actual service and 
expenses. A general outline of what will be expected as a 
test of legal attainments, the usual qualifications as to age, 
citizenship and moral character should of course, under proper 
safeguards, be preserved. 

“ At least two, if not three years previous study of the law 
should be required, one of which has been in the office of some 
reputable attorney. The main thing is to get a uniform, 
reasonable, thorough standard for all, and then see that the 
law provides means to have applicants come up to it, before 
they are given the credit a license to practice entitles them 


A bill, in the same form substantially as the 
one now before the New York Legislature, 
passed the Assembly last year and was favor- 
ably reported by a committee of the Senate 
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and only failed of passage because not reached 
upon the calendar upon the last day of the ses- 
sion. The movement however received a de- 
cided impetus at the last annual meeting of the 
State Bar Association, representatives of the 
law schools of the State either being present 
and reading papers or forwarding papers to be 
printed favoring uniform system as reported 
by the committee. The subject was fully dis- 
cussed in these papers which were published 
in full in the ALBANY Law JourRNAL of 
February 3. 

The bill was introduced in the present As- 
sembly by Hon. William Sulzer and referred to 
the committee on Codes, of which Mr. Prescott 
of Herkimer is chairman, and was by it favor- 
ably reported some days ago. It is likely to 
be put upon its final passage at an early day, 
and should be passed in the Senate without de- 
lay so as to enable it to take effect on April 1, 
according to its terms. 





In his newly published work on English and 
American Jurisprudence, Judge Dillon has a 
chapter entitled “A Century’s Progress,” in 
which he points out that in the United States 
“we have established the security of titles to 
lands by a public registry system which, in 
effect, compels the registration of every instru- 
ment which concerns real property.” A re- 
viewer in the Mew York Sun regrets that, in 
connection with this subject, Judge Dillon did 
not refer to the far greater security of titles and 
facility of transfers attained in the Australian 
colonies under the operation of the system of 
registration and insurance embodied in the so- 
called Torrens act, a system about whose prin- 
ciples and workings too little is known in the 
United States. The effect of the system is to 
completely assimilate real estate to personal 
property as regards the ease and quickness and 
certainty of effecting sales or loans and: con- 
veying titles. Wherever the Torrens act is in 
operation, one can sell or mortgage a piece of 
real estate as easily and rapidly as one can 
negotiate a promissory note. This is because 
all titles to real property are not only registered 
but insured by the State, and therefore the 
necessity of a lawyer’s services is extinguished. 
The fee for recording a sale or mortgage varies 
slightly in the different colonies, but it is every- 





where insignificant, being reckoned, as a rule, 
in pennies. A systematic exposition of the 


origin, history, and actual consequences of the 
Torrens act might well figure in the list of lec- 
tures at every progressive law school. 


Chicago as well as New York suffers from 
foul air in the court-rooms. The judges in 
New York often make complaints, but the 
Chicago court-house appears to be in even 
worse sanitary condition than that of New York. 
The Chicago Legal News says: “ Judge Kettell 
is dead, Judge Sugg is dead, Judge McConnell 
is not well, Judge Ewing has had his health 
seriously undermined by the vile escaping gas 
in the court-house, and Judge Kohlsaat has had 
to fly to the forests of North Carolina in the 
hope of regaining his health and strength lost 
by constant work in the poisonous air of the 
court-house. Judge Tuley was in his chambers 
the last week disposing of some chancery mat- 
ters, but it is expected that the foul air will 
soon drive him again to seek health and fresh 
air in the South. The county authorities have 
no right to murder our judges. It is their duty 
to see to it that they are provided with healthy 
and properly ventilated rooms.” 


The courts have sufficient power to compel 
the county authorities to furnish proper accom- 
modations if they choose to exercise the power. 
The Supreme Court of Indiana, not long ago, 
held that a court might order the person in 
charge of the elevator in the court-house to 
operate it during the sessions of the court, and 
on his refusal might direct the sheriff to take 
charge of the elevator. The court, it was held, 
could not be impeded in its functions by any 
other department of the government. The 
New York Tribune says that the Supreme Court 
in that county has more than once exercised 
its power by directing the sheriff to dispossess 
city officers from rooms in the court-house 
needed for court purposes. The Court of 
Common Pleas of Bucks county, a few months 
ago, had a controversy with the county com- 
missioners, who took on themselves the appoint- 
ment of men to take care of the court-house, 
manage the fires and clean the rooms. The 
court decided that it had the power to control 
the court-house, and it appointed two “tip- 





THE ALBANY LAW JOURNAL. 


171 





staffs,” or court officers, assigning to one the 
duty of taking care of the court-house and its 
approaches and discharging the duties usually 
performed by janitors as to that part of the 
building used for court purposes. The other 
tipstaff was directed to attend to the fires and 
heating of the court and jury rooms to the ex- 
clusion, if necessary, of other parts of the 
building. 


A question of considerable importance to per- 
sons holding judgments recovered before a jus- 
tice of the peace, was lately decided by Surrogate 
Vance of St. Lawrence county, and according 
to the report which we find in the Potsdam 
Courier, has since been concurred in by Judge 
Kellogg of the same county. For many years 
past the opinion seems to have been current, 
that upon filing with the county clerk a tran- 
script of a judgment recovered before a justice 
of the peace it became a judgment of the County 
Court and a lien upon real estate for ten years 
and not barred by the statute of limitations 
until after the expiration of twenty years. 

In an application made to Surrogate Vance 
for leave to issue an execution upon a decedent’s 
That a 


estate the following facts appeared: 
judgment was recovered in justice’s court De- 
cember 23, 1886, for $400, and on that day a 
transcript thereof was filed with the county 


The decedent 
died January 16, 1892, and letters issued upon 
his estate February 5, 1892. 


clerk of St. Lawrence county. 


Under the statutes of this State upon filing 
a transcript of a justice’s judgment in the county 
clerk’s office “the judgment is deemed a judg- 
ment of the County Court of that county, and 
must be enforced accordingly.” Under another 
statute an execution upon a judgment of a 
County Court cannot be issued until after the 
expiration of three years after letters have been 
granted upon the estate of the decedent, and 
under a still further statute the period of eigh- 
teen months after the death of a person is not 
to be considered a part of the time for the com- 
mencement of proceedings to establish a claim 
existing against him at the time of his death. 

Frank L. Bell appeared for the petitioner 
and urged that under the above statute the 
judgment of the petitioner, having been re- 
covered in justice’s court, would be barred by 





the statute of limitations in six years, but in this 


case, as the decedent had died before it was 
barred, the time was extended to seven years 
and six months. Also that upon the filing of a 
transcript with the county clerk the judgment 
did not become a judgment of the County Court 
except for the purpose of enforcement, and 
consequently did not extend the lien of the 
judgment for ten years. C. A. Boynton of 
Massena appeared and opposed the application. 

Mr. Bell seems to have been the first attorney 
to make this distinction. Surrogate Vance 
holds that the only effect of filing a transcript 
of a justice’s judgment in the county clerk’s 
office is to enlarge the field for its enforcement; 
that the duration of the lien is not affected and 
it ceases to be enforceable in any way whatever 
in six years from its rendition. This opinion 
of Surrogate Vance makes clear some seem- 
ingly contradictory statutes now in force in this 
State. 


——__~.—_——— 


GRADE CROSSINGS ARE A MENACE TO 
PUBLIC SAFETY, AND STATE LEGISLA- 
TION TO COMPEL THEIR REMOVAL IS 
CONSTITUTIONAL. 


UNITED STATES SUPREME COURT, FEBRUARY 591894. 


New YorkK anp New Enauanp R. Co. v. Town or 
BristoL, HENRY W. GRIDLEY ET AL. 


The Connecticut Act of 1889 is directed to the extinction of 
grade crossings as a menace to public safety, and it is there- 
fore within the exercise of the police power of the State 
and is constitutional. 

The Legislature having determined that the intersection of 
two railways with a highway in the city of Hartford at 
grade crossing, is a nuisance, dangerous to life, in the ac- 
tion, on the part, either of the city or the railroads, may 
compel them severally to become the owners of the right 
to lay out new highways and new railways over such land 
and in such manner as will separate the grade of the rail- 
ways from that of the highway at intersection: may com- 
pel them to use the right for the accomplishment of the 
desired end; may determine that the expense shall be paid 
by either corporation, alone or in part by both, and may 
enforce obedience to its judgment. The Legislature of 
Connecticut, not only has the power to do this, but it may 
do it through the instrumentality of a commission. 

The conclusions of this court have been repeatedly announced 
to the effect that, though railroad corporations are private 
corporations as distinguished from those created for muni- 
cipal government purposes, their uses are public, and they 
are invested with the right of eminent domain, only to be 
exercised for public purposes; that therefore they are sub- 
ject to legislative control in all respects necessary to pro- 
tect the public against danger, injustice and oppression; 
that the State has power to exercise this control through 
boards of commissioners; that there is no unjust discrim- 
ination and no denial of the equal protection of the laws in 
regulations, applicable to all railroad corporations alike. 
nor is there necessarily such denial nor an infringement o: 
the obligation of contracts in the imposition upon them in 
particular instances of the entire expenses of the perform- 
ance of acts required in the public interest, in the exercise 
of legislative discretion; nor are they thereby deprived of 
property without due process of law, by statutes, under 
which the result is ascertained in a mode suited to the 
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nature of the case, and not merely arbitrary and capricious, 
and that the adjudication of the highest court of a State, 
that, in such particulars, a law enacted in the exercise of 
the police power of the State is valid, will not be reversed 
by this court on the ground of an infraction of the Consti- 
tution of the United States. 


N error to the Supreme Court of Errors of the 
State of Connecticut. By section 1 of an act 

of the Legislature of Connecticut, approved June 
19, 1889, entitled ‘* An act relating to grade cross- 
ings,” chap. 220, Pub. Laws Conn. 1889, p. 134, it 


was provided: 

“ The selectmen of any town, the mayor and common council 
of any city, the warden and burgesses of any borough within 
which a highway crosses or is crossed by a railroad, or the 
directors of any railroad company, whose road crosses or is 
crossed by a highway may bring their petition in writing to the 
railroad commissioners therein, alleging that public safety re- 
quires an alteration in such crossing, its approaches, the method 
of crossing, the location of the highway or crossing, the closing 
of a highway crossing and the substitution of another therefor, 
not at grade, or the removal of obstructions to the sight of such 
crossing, and praying that the same may be ordered; where- 
upon the railroad commissioners shall appoint a time and place 
for hearing the petition, and shall give such notice thereof as 
they judge reasonable to said petitioner, the railroad company, 
the municipalities in which such crossing is situated, and to the 
owners of the land adjoining such crossing and adjoining that 
part of the highway to be changed in grade; and after such 
notice and hearing, said commissioners shall determine what 
alterations, changes or removals, if any, shall be made and by 
whom done; and if the aforesaid petition is brought by the 
directors of any railroad company, or in behalf of any railroad 
company, they shall order the expense of such alterations or re- 
movals, including the damages to any person whose land is 
taken, and the special damages which the owner of any land 
adjoining the public highway shall sustain by reason of any 
change in the grade of such highway, in consequence of any 
change, alteration or removal ordered under the authority of 
this act, to be paid by the railroad company owning or opening 
the @ailroad in whose behalf the petition is brought; and in 
case said petition is brought by the selectmen of any town, the 
mayor and common council of any city or the warden and bur- 
gesses of any borough, they may, if the highway affected by 
said determination was in existence when the railroad was 
constructed over it at grade, or if the layout of the highway 
was changed for the benefit of the railroad after the layout of 
the railroad, order an amount not exceeding one-quarter of the 
whole expense of such alteration, change or removal, includ- 
ing the damages as aforesaid, to be paid by the town, city or 
borough in whose behalf the petition is brought, and the re- 
mainder of the expense shall be paid by the railroad company 
owning or operating the road which crosses such public high- 
way; if however. the highway affected by such order, last 
mentioned, has been constructed since the railroad which it 
crosses at grade, the railroad commissioners may order an 
amount not exceeding one-half of the whole expense of such 
alteration, change or removal, including the damages as 
aforesaid, to be paid by the town, city or borough in whose be- 
half the application is brought, and the remainder of the ex- 
pense shall be paid by the railroad company owning or operat- 
ing the road which crosses such public highway. The direct- 
ors of every railroad company which operates a railroad in 
this State shall remove or apply for the removal of at least one 
grade crossing each year for every sixty miles of road operated 
by it in this State, which crossings, so to be removed, shall be 
those which, in the opinion of said directors, are among the 
most dangerous ones upon the lines operated by it, and if the 
directors of any railroad company fail so to do, the railroad 
commissioners shall, if in their opinion the financial condition 
of the company will warrant, order such crossing or crossings 
removed, as in their opinion the said directors should have ap- 
plied for the removal of under the above provisions, and the 
railroad commissioners in so doing shall proceed in all respects 
as to method of procedure and assessment of expense as if the 
said directors had voluntarily applied therefor.” 


Section 2 related to alterations of highways, one- 
fourth of the expense of which was to be paid by 
the State. Appeal from any decision of the com- 
missioners under the act was specifically provided for. 





On September 2, 1890, the railroad commissioners 
of the State of Connecticut made an order reciting 
that whereas the directors of the New York and 
New England Railroad Company had failed to re- 
move or apply for the removal during the year end- 
ing August 1, 1890, of any grade crossing of a high- 
way which crossed or was crossed by their railroad ; 
and whereas in their opinion said directors should 
have applied for the removal of the grade crossing 
of their road and highway known as Main street in 
the town of Bristol; and directing a hearing upon 
the matter, with notice to the railroad company, the 
town, and the owners of land adjoining that portion 
of the highway. The hearing was had on several 
days, from September 24, 1890, to February 11, 1891, 
and the commissioners, being of opinion that the 
financial condition of the company warranted the 
order, and that public safety required it, ordered 
the crossing removed, and determined and directed 
the alterations, changes, and removals to be made 
and done, and that they be executed by the railroad 
company at its sole expense, including damages 
occasioned thereby. The company appealed from 
this order to the Superior Court of the. county of 
Hartford, the petition for appeal setting forth 
various grounds therefor, which by voluntary amend- 
ment and by direction of the court were reduced to 
these: 


1. On the 2nd day of March, 1891, the railroad commissioners 
of this State made an order to said company, requiring the re- 
moval of the grade crossing of its railroad and Main street in 
the town of Bristol, a full copy of which, marked Exhibit “A,” 
is to be annexed hereto and filed herewith. 

la. Said company is not, and at the date of said order was 
not of sufficient ability to execute the work of making the 
changes required by said order, and its financial condition does 
nut, and did not then, warrant the making of such an order. 

11. Said company cannot meet the expenses of executing the 
said order of the railroad commissioners, and have enough in- 
come left to pay its fixed charges, including interest on its 
bonds issued as aforesaid and outstanding, and the dividends 
on its preferred stock issued as aforesaid, and maintain its rail- 
road in good and proper condition. 

12. If the law under which the proceedings were had, as set 
forth in said order, justifies said order, then it and said law 
are void as violating both the Constitution of the United States 
and the Constitution of the State of Connecticut, in that said 
order impairs the obligation of the contracts made by said com- 
pany with the holders of its bonds and preferred stock by 
making it impossible for said company to pay the interest on 
their bonds and dividends on their preferred stock as agreed 
between them and said conpany, and yet maintain and operate 
its railroad efficiently, and further in that it takes the prop- 
erty of said company without just compensation and without 
due process of law and denies to it the equal protection of the 
laws. 

16. Said order, herein appealed from, was not an order neces- 
sary for the safety of the public. 

\j. Said order should have been so made, and proceedings 
leading up thereto had, if at all, under section 2 of the act of 
1889, as that one-quarter of the expense of its execution should 
be paid by the State. 


Paragraph la was substituted for paragraphs 2 
to 10 inclusive,»struck out by the court as mere 
statements of evidence. 

The court, upon hearing the parties, the evidence 
not being preserved in the record, but it appearing 
that evidence was adduced by the company as to its 
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earnings, expenses, and property, made findings of 
fact that the railroad company was of sufficient 
ability to execute, and that the financial condition 
of the company warranted, the order of the com- 
missioners for the removal of the grade crossing in 
question; that the crossing was among the most 
dangerous upon the line of the railroad, and that 
the safety of the public required its removal; and 
affirmed the order appealed from. Thereupon the 
company prosecuted an appeal to the Supreme Court 
of Errors of Connecticut and assigned various errors 
to the rulings of the Superior Court in amendment 
of the petition on appeal, and in the exclusion and 
admission of evidence; and afterward amended its 
reasons for appeal by adding the following: 

8. Because the court erred in holding that the statute under 
which said proceedings were had, as set forth in said order of 
the railroad commissioners, justified said order, instead of 
holding that it was no law, because contrary to the Constitu- 
tion of this State in that it takes the property of the plaintiff 
without just compensation and without due process of law. 

9. Because the court erred in holding that the statute under 
which said proceedings were had, as set forth in said order of 
the railroad commissioners, justified said order, and in there- 
fore affirming said order and overruling the plaintiff’s claim 
that said statute was void, as violating the Constitution of the 
United States, in that it impaired the obligation of the con- 
tracts made by said company with the holders of its bonds and 
preferred stock, by making it impossible for said company to 
pay the interest on its bonds and dividends on its preferred 
stock, as agreed between them and said company, and yet 
maintain and operate its railroad efficiently, and further in 
that it took the property of said company without due process 
of law, and denied to it the equal protection of the law. 

10. Because the court erred in overruling the claim of the 
plaintiff in the twelfth paragraph of its petition of appeal, that 
said statute was void, and was no justification of said order, 
under the Constitution of the United States and the Fourteenth 
Amendment thereof. 

11. Because the judgment does not meet the issues. There 
is no general finding of the issues against the plaintiff, and no 
finding as to issues raised in paragraphs 11 and 17. 

The Supreme Court of Errors of Connecticut de- 
cided that there was no error in the judgment ap- 
pealed from (62 Conn. 527), and thereupon a writ 
of error was allowed to this court, and errors assigned 


as follows: 

1. The said court erred in holding that the statute under 
which were had the proceedings as set fortb in the order of the 
railroad commissioners exemplified in the record of the case 
justified said order, and in affirming the judgment of the Su- 
perior Court in and for Hartford county affirming said order, 
and in overruling plaintiff’s claim that said statute was void as 
violating the Constitution of the United States in that it im- 
paired the obligation of the contracts made by said company 
with the holders of its bonds and preferred stock by making it 
impossible for said company to pay the interest on its bonds 
and dividends on its preferred stock as agreed between them 
and said company, and yet maintain and operate its railroad 
efficiently; and further, in that it took the property of the com- 
pany without due process of law and denied to it the equal 
protection of the law. 

2. The said court erred in overruling the claim of the plain- 
tiff in error in the twelfth paragraph of its petition of appeal 
from the railroad commissioners to the Supreme Court as set 
forth in the record, that said statute was void and was no justi- 
fication of said order under the Constitution of the United States 
and the Fourteenth Amendment thereof. 


Mr. Cuter Justice Futier delivered the opinion 
of the court. 

The reasons of appeal to the Supreme Court were 
filed October 7, 1892, and assigned errors in the ac- 





tion of the Superior Court in dealing with various 
paragraphs of the petition of appeal from the order 
of the railway commissioners, and in the admission 
and exclusion of evidence, but contained nothing 
questioning the constitutionality of the law under 
which the proceedings were had until they were 
amended December 17, 1892, by adding the para- 
graphs raising that question. This tardiness in 
bringing the contention forward is perhaps not to 
be wondered at in view of the repeated adjudica- 
tions of the Supreme Court of Connecticut sustain- 
ing the constitutionality of similar laws, as well as 
of this particular statute, and of the rulings of this 
court ia reference to like legislation. 

A motion to dismiss the writ of error for want of 
jurisdiction is now made, and with it is united a 
motion to affirm on the ground, in the language of 
our rule (Rule 6, par. 5), ‘that, although the rec- 
ord may show that this court has jurisdiction, it is 
manifest that the writ or appeal was taken for delay 
only or that the question on which the jurisdiction 
depends is so frivolous as not to need further argu- 
ment.” 

We agree with counsel that this court has juris- 
diction, but are of opinion that the principles to be 
applied in its exercise are so well settled that further 
argument is not needed, and that, this being so, the 
jurisdiction may be said under the circumstances to 
rest on so narrow a foundation as to give color to 
the motion to dismiss and justify the disposal of the 
case on the motion to affirm. 

It must be admitted that the act of June 19, 1889, 
is directed to the extinction of grade crossings as a 
menace to public safety, and that it is therefore 
within the exercise of the police power of the State. 
And, as before stated, the constitutionality of simi- 
lar prior statutes as well as of that in question, tested 
by the provisions of the State and Federal Constitu- 
tions, has been repeatedly sustained by the courts 
of Connecticut. Woodruff v. Catlin, 54 Conn. 277; 
Westbrook’s Appeal, 57 id. 95; N. Y. & N. E. R. 
Co.’s Appeal, 58 id. 582; Woodruff v. Railroad Co., 
59 id. 66; State’s Attorney v. Branford, 59 id. 402; 
N. Y. & N. E. R. Co. v. Waterbury, 60 id. 1; Mid- 
dletown v. Railroad Co., 62 id. 492. 

In Woodruff v. Catlin, the court, speaking through 
Pardee, J., said in reference to a similar statute: 
‘The act, in soppe and purpose, concerns protection 
of life. Neither in intent nor fact does it increase 
or diminish the assets either of the city or of the 
railroad corporations. It is the exercise of the 
governmental power and duty to secure a safe high- 
way. The Legislature, having determined that the 
intersection of two railways with a highway in the 
city of Hartford at grade is a nuisance dangerous to 
life, in the absence of action on the part either of 
the city or of the railroads, may compel them sev- 
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erally to become the owners of the right to lay 
out new highways and new railways in such 
land and in such manner as will separate the grade 
of the railways from that of the highway at inter- 
section; may compel them to use the right for the 
accomplishment of the desired end; may determine 
that the expense shall be paid by either corporation 
alone, or in part by both; and may enforce obedience 
to its judgment. That the Legislature of this State 
has the power to do all this, for the specified pur- 
pose, and to do it through the instrumentality of a 
commission, it is now only necessary to state, not to 
argue.” ‘ 

And as to this act, the court, in 58 Conn. 552, on 
this company’s appeal, held that grade crossings 
were in the nature of nuisances which it was com- 
petent for the Legislature to cause to be abated, and 
that it could, in its discretion, require any party 
responsible for the creation of the evil, in the dis- 
charge of what were in a sense governmental duties, 
to pay any part or all of the expenses of such abate- 
ment. 

It is likewise thoroughly established in this court 
that the inhibitions of the Constitution of the United 
States upon the impairment of the obligation of 
contracts, or the deprivation of property without 
due process or of the equal protection of the laws, 
by the States, are not violated by the legitimate 
exercise of legislative power in securing the public 
safety, healthand morals. The governmental power 
of self-protection cannot be contracted away, nor 
can the exercise of rights granted, nor the use of 
property, be withdrawn from the implied liability 
to governmental regulation in particulars essential 
to the preservation of the community from injury. 
Beer Co. v. Massachusetts, 97 U. S. 25; Barbier v. 
Connolly, 113 id. 27; New Orleans Gas Co. v. 
Louisiana Light Co., 115 id. 650; Mugler v. Kansas, 
123 id. 623; Budd v. New York, 143 id. 517. And 
also that ‘‘a power reserved to the Legislature to 
alter, amend or repeal a charter authorizes it to make 
any alteration or amendment of a charter. granted 
subject to it, which will not defeat or substantially 
impair the object of the grant, or any right vested 
under it, and which the Legislature may deem 
necessary to secure either that object or any public 
right.” Close v. Glenwood Cemetery, 107 U. 8. 
466, 476; Water-works v. Schottler, 110 id. 847; 
Pennsylvania, College cases, 13 Wall. 190; Tomlin- 
son v. Jessup, 15 id. 454. 

The charter of this company was subject to the 
legislative power over it of amendment, alteration, 
or repeal, specifically and under general law. 
5 Priv. Laws Conn. 543, 547; 7 id. 353, 466; Spec. 
Laws Conn. 1881, p. 64; Stat. 1875, p. 278; Gen. 
Stat. 1888, § 1909; Railroad Co. v. Waterbury, 60 
Conn. 1. 





The contention seems to be however that the 
Legislature, in discharging the duty of the State to 
protect its citizens, has authorized by the enactment 
in question that to be done which is, in certain par- 
ticulars, so unreasonable and so obviously unjustified 
by the necessity invoked as to bring the act within 
constitutional prohibitions. 

The argument is that the existing grades of rail- 
road crossings were legally established, in accord- 
ance with the then wishes of the people, but, with 
the increase in population, crossings formerly safe 
had become no longer so; that the highways were 
chiefly for the benefit of the local public, and it was 
the duty of the local municipal corporation to keep 
them safe; that this law applied to railroad corpora- 
tions treatment never accorded to other citizens in 
allowing the imposition of the entire expense of 
change of grade, both costs and damages, irrespect- 
ive of benefits, on those companies, and in that re- 
spect, and in the exemption of the town from its 
just share of the burden, denied to them the equal 
protection of the laws. 

And further, that the order, and therefore the 
law which was held to authorize it, amounted to a 
taking of property without due process, in that it 
required the removal! of tracks many feet from their 
present location, involving the destruction of much 
private property; the excavation of the principal 
highway and those communicating; and the build- 
ing of an expensive iron bridge, all at the sole ex- 
pense, including damages of the company, without 
a hearing as to the extent of the several responsibili- 
ties of the company and the town, or as to the expense 
of the removal of this dangerous crossing as com- 
pared with other dangerous crossings, or of the de- 
gree of the responsibility of the company for the 
dangers existing at this particular crossing. The 
objection is not that hearing was not required and 
accorded, which it could not well be in view of the 
protracted proceedings before the commissioners 
and the Superior Court and the review in the Su- 
preme Court, but that the scope of inquiry was not 
as broad as the statute should have allowed, and 
that the particular crossing to be removed was au- 
thorized to be prejudged. 

It is further objected that the Supreme Court had 
so construed the statute that upon the issue whether 
the financial condition of the company warranted 
the order, no question of law could be raised as to 
the extent of the burdens, which a certain amount 
of financial ability would warrant, and thus in that 
aspect by reason of the large amount of expenditure 
which might be, and as a matter of fact was in this 
instance, required, the obligation of the contracts 
made by the company with the holders of its securi- 
ties was impaired. Complaint is made in this con- 
nection of the striking out by the Superior Court of 
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certain paragraphs of the petition on appeal, held 
by that court and the Supreme Court to plead mere 
matters of evidence, and the decision by the Su- 
preme Court that all the material issues were met by 
the findings. Those issues were stated by the court 
to be whether or not the company’s directors had 
removed or applied for the removal of a grade cross- 
ing as required by the statute; whether or not the 
grade crossing ordered to be removed by the com- 
missioners was in fact a dangerous one which the 
directors ought to have removed, or for the removal 


of which the directors ought to have applied; and. 


whether or not the company’s financial condition 
was such as to warrant the order. 

And upon these premises it is urged in addition 
that the right to amend the charter of the cor- 
poration was not controlling because that did not 
include the right to arbitrarily deprive the stock- 
holders of their property, which, though held by 
them, for purposes of management and control, 
under a corporate organization created by special 
law, was nevertheless private property, not by virtue 
of the charter, but ‘‘by force of the most funda- 
mental and general laws of modern society, which 
from their nature necessarily protect alike and fully 
all legitimate acquisitions of the members of the 
community, no matter whether held by them as in- 
dividuals, or partnerships, or associations, or cor- 
porations.” 

The Supreme Court of Connecticut held that the 
statute operated as an amendment to the charters 
of the railroad corporations affected by it; that as 
grade crossings are in the nature of nuisances, the 
Legislature had a right to cause them to be abated, 
and to require either party to-pay the whole or any 
portion of the expense; that the statute was not un- 
constitutional in authorizing the commissioners to 
determine their own jurisdiction, and that, besides, 
the right of appeal saved the railroad companies 
from any harm from their findings; that it was the 
settled policy of the State to abolish grade crossings 
as rapidly as could be reasonably done; and that all 
general laws and police regulations affecting corpo- 
rations were binding upon them without their assent. 

We are asked upon the grounds above indicated 
to adjudge that the highest tribunal of the State in 
which these proceedings were had, committed, in 
reaching these conclusions, errors so gross as to 
amount in law toa denial by the State of rights 
secured to the company by the Constitution of the 
United States, or that the statute itself is void by 
reason of infraction of the provisions of that instru- 
ment. 

But this court cannot proceed upon general ideas 
of the requirements of natural justice apart from the 
provisions of the Constitution supposed to be in- 
volved, and in respect of them we are of opinion 





that our interposition cannot be successfully invoked. 
As observed by Mr. Justice Miller in Davidson v. 
New Orleans, 96 U. S. 97, 104, the Fourteenth 
Amendment cannot be availed of ‘‘as a means of 
bringing to the test of the decision of this court the 
abstract opinions of every unsuccessful litigant in 
the State court of the justice of the decision against 
him, and of the merits of the legislation on which 
such a decision may be founded.” To use the lan- 
guage of Mr. Justice Field, in Railway Co. v. Humes, 
115 U.S. 512, 520, ‘‘it is hardly necessary to say, 
that the hardship, impolicy or injustice of State 
laws is not necessarily an objection to their con- 
stitutional validity; and that the remedy for evils of 
that character is to be sought from State Legislatures. 

The conclusions of this court have been repeatedly 
announced to the effect that though railroad cor- 
porations are private corporations as distinguished 
from those created for municipal and governmental 
purposes, their uses are public, and they are invested 
with the right of eminent domain, only to be exer- 
cised for public purposes; that therefore they are 
subject to legislative control in all respects neces- 
sary to protect the public against danger, injustice 
and oppression; that the State has power to exer- 
cise this control through boards of commissioners ; 
that there is no unjust discrimination and no denial 
of the equal protection of the laws in regulations 
applicable to all railroad corporations alike; nor is 
there necessarily such denial nor an infringement of 
the obligation of contracts in the imposition. upon 
them in particular instances of the entire expense 
of the performance of acts required in the public 
interest, in the exercise of legislative discretion ; 
nor are they thereby deprived of property without 
due process of law, by statutes under which the re- 
sult is ascertained in a mode suited to the nature of 
the case, and not merely arbitrary and capricious; 
and that the adjudication of the police power of the 
State, that, in such particulars, a law enacted in the 
exercise of the police power of the State, is valid, 
will not be reversed by this court on the ground of 
an infraction of the Constitution of the United States, 
Railroad Co. v. Alabama, 128 U. S. 96; Georgia R. 
& B. Co. v. Smith, 128 id. 174; Railway Co. v. 
Beckwith, 129 id. 26; Dent v. West Virginia, 
id. 114; Railroad Co. v. Gibbes, 142 id. 386; Rail- 
road Co, v. Emmons, 149 id. 364. 

Judgment affirmed. 


Sir Charles Russell condemns the citation of pre- 


cedents. ‘‘It was always done, he knew, but it 
was rarely that precedents could be found which 
really coincided with the cases they were quoted to 
support.” This is very true, yet most counsel think 
an argument is nothing without books, and some 
judges, unfortunately, think so too.—Law Times. 
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ACTION FOR PERSONAL INJURIES — 
PRACTICE WHEN PHYSICAL EXAMI- 
NATION OF PLAINTIFF IS ORDERED. 


COURT OF COMMON PLEAS, CITY AND COUNTY OF 
NEW YORK, FEBRUARY, 1894. 


Wonscu v. WEBER. 

CERTIFY that, pursuant to an order made by 
Hon. Roger A. Pryor, one of the judges of the 
Court of Common Pleas of the city and county of 
New York, dated January 24, 1894, Frederick 
Wunsch, the above-named plaintiff, attended before 
me with counsel for the respective parties, on the 
6th day of February, 1894, at three o’clock in the 
afternoon, at No. 24 Garden street, in the city of 
Brooklyn, and submitted to a physical examination 
by 8S. Fleet Speir, M. D., as provided by said order, 
and that thereupon I proceeded to take the deposi- 
tion of the said Frederick Wunsch, who, being duly 
sworn to tell the truth, the whole truth, and noth- 
ing but the truth, was examined by said physician 
in my presence, and in the presence of the counsel 
for the respective parties, and testified as set forth 
in the annexed petition, which he subscribed and 
swore to in my presence, after the same had been 
carefully read to him. And I further certify that 
annexed hereunto is the report of the said S. Fleet 
Speir, M. D., the physician so making the said 

physical examination as provided by said order. 

Dated New York, Feb. 20, 1894. 
CLARENCE F.. BrrpsEYE, 
Referee. 


The plaintiff, being examined by Doctor Speir, 
testified as follows: 

Q. How long have you had trouble? 

Mr. Whiting—I object to any question being 
asked the witness by the doctor, the referee or the 
attorney for the defendants, as being irrelevant, im- 
material and incompetent, and not coming within 
the scope and purport of the order. 

The referee — The amendment to sections 872 and 
873 of the Code of Civil Procedure, under which 
this examination is taken, authorizes an entirely new 
procedure in actions to recover damages for personal 
injuries, and, so far as I can ascertain, the practice 
upon such an examination has never been deter- 
mined. As this objection goes to the foundation of 
the whole examination and the method of conduct- 
ing it, it is proper to state the rules which, it seems 
to me, should govern the taking of the testimony. 
The examination is had under sections 872 and 873 
of the Code of Civil Procedure, as amended by 
chapter 721 of the Laws of 1893. Section 872 is 
amended by inserting in subdivision 4 thereof, which 
relates to the statements of the affidavit to be made 
in obtaining an order for the examination, the fol- 
lowing words: ‘‘ And, if the action is to recover 





damages for personal injuries, that the defendant is 
ignorant of the nature and extent of such personal 
injuries.” Section 873 is amended by adding after 
the second sentence thereof the following words: 
‘‘In every action to recover damages for personal 
injuries the court, or judge, in granting an order for 
the examination of the plaintiff before trial, may, if 
the defendant apply therefor, direct that the plain- 
tiff submit to a physical examination by one or more 
physicians or surgeons, to be designated by the 
court or judge, and such examination shall be had 
and made under such restrictions and directions as 
to the court or judge shall seem proper. In any 
action brought to recover damages for personal in- 
juries, where the defendant shall present to the 
court or judge satisfactory evidence that he is ig- 
norant of the nature and extent of the injuries com- 
plained of, the court or judge shall order that such 
physical examination be made.” These amendments 
seem to materially enlarge the scope of an examina- 
tion of an opposing party before trial, if indeed 
they do not authorize an entirely new procedure in 
such cases. 

As frequently happens where statutes have been 
amended so as to materially enlarge their scope or 
incorporate into them new subjects, the engrafting 
of this amendment upon the former provisions of the 
Code has not been very artistically done, and con- 
siderable is left for judicial construction as to the 
exact meaning of the statute. In arriving at such 
construction it is necessary to consider the law as it 
stood and the words of the amendment itself. 

In the first place, this amendment becomes part of 
article 1 of title 3 of chapter 9 of the Code of Civil 
Procedure. The chapter relates to evidence and 
article 3 to depositions taken and to be used 
within the State, and section 871 prescribes that 
the article, as a whole, is to apply to the depositions 
provided for, including those for the examination of 
parties before trial. 

The amendment to section 873 seems to be in two 
parts. The first sentence provides that: ‘‘ In every 
action to recover damages for personal injuries, the 
court or judge granting an order for the examina- 
tion of the plaintiff before trial, may, if the defend- 
ant apply therefor, direct that the plaintiff submit 
to a physical examination by one or more physicians 
or surgeons to be designated by the court or judge.”’ 
This seems to be simply an additional point on 
which, and a new way in which, the plaintiff can 
be examined in an ordinary examination before trial, 
and this sentence of the amendment appears to pro- 
vide that on such an examination the plaintiff may 
be questioned as to any of the matters covered by 
the law as it formerly stood, and may also be phys- 
ically examined by one or more physicians to be ap- 
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pointed by the court. The second sentence of the 
amendment however covers a case like the present, 
where the defendant presents satisfactory evidence 
to the court or judge ‘‘that he is ignorant of thg 
nature and extent of the injuries complained of.” 
Under this second sentence it is evident that such 
matters only as are necessary to ascertain ‘‘the 
nature and extent of the injuries complained of,” 
can be inquired into. 

This statute, which is somewhat blind, is to be 
construed by the ordinary rules, and it becomes 
necessary first to ascertain and give effect to the in- 
tent of the law-makers; second, to so construe the 
statute as to give effect to all parts of it; and third, 
to so construe the amendment as to make it of some 
practical effect and not nugatory. 

It is evident that the intent of the Legislature 
was that the physical examination should disclose 
‘*the nature and extent of the injuries,” for these 
words appear in the amendment to each section. 
The examination is to be made by a thoroughly dis- 
interested and competent physician, to be appointed 
by the court and not nominated by the parties. 
§ 873. This amendment seems to authorize the ap- 
pointment of a new form of court officer, who, like 
a referee appointed under this article of the Code, 
is directly responsible to the court and not to the 
parties. As the examination is for the benefit of 


the court and for the use of either party upon the 
trial (Code Civ. Proc., § 881), it should be full and 


complete, as well as impartial. We are all aware 
that a physician or surgeon cannot make a complete 
and thorough physical examination, especially of 
diseases of or injuries to the internal organs, with- 
out asking of the patient his various symptoms. 
This must be especially so in the case of a physician 
or surgeon who is called in a long time after the in- 
jury has occurred, and who, from the nature of the 
case, had no opportunity to study himself the 
symptoms of the patient at the time of and imme- 
diately after the injury. If a physician is not to as- 
certain these symptoms, and weigh them in the light 
of his professional knowledge, his examination 
would not be of materially more value than that of 
a layman. Certainly, this amendment is not to be 
so construed as thus to render it nugatory at the 
very threshold of the inquiry. 

I shall theyefore overrule the objection so far as 
it relates generally to any oral examination and will 
give the plaintiff a general exception upon which he 
may raise the question of the right of the physician 
to ask orally any questions; and I instruct Doctor 
Speir that he will be allowed to ask such questions 
as, in his opinion, are necessary to enable him as a 
physician to ascertain and report fully upon ‘‘ the 
nature and extent of the injuries complained of” in 
the complaint. If any of his questions are objected 





to as not material, relevant or competent to enable 
him to ascertain the nature and extent of the in- 
juries, I will pass separately upon such questions 
when the objection is taken. 

Objection overruled. Exception to the plaintiff 
upon all oral questions by the physician, it being 
understood that the exception upon this ground 
need not be repeated to subsequent questions. 

Doctor Speir—It is necessary for me to know 
when the injury occurred. 

The referee — That is a preliminary question and 
will be admitted. 

Q. How long is it since the injury occurred? A. 
Four and one-half months. 

Q. What was the nature of the injury; what hap- 
pened to you? 

Mr. Whiting —It is understood of course, that 
my objection goes to all this line of testimony. 

The referee — The whole line is admitted, subject 
to objection and exception. 

A. Brick fell on my head. 


The following is the physician’s report: 

The examination of Frederick Wunsch, at No. 24 
Garden street, in the city of Brooklyn, N. Y., Feb. 
6th, 1894, by Dr. 8. Fleet Speir: 


The result of my examination of the case of Fred- 
erick Wunsch revegled a wound of the scalp and 
skull about one alt one-half inches long and one- 
half inch wide, near the median line on the upper 
portion of the skull. The wound had healed and 
there remained scar tissue of moderate thickness and 
a depression arising from the loss of bone substance. 
The wound was not painful to touch, and appeared 
about as wounds caused by depressed fracture of the 
skull do after removal of the depressed fragment, 
and the wound has healed. Examination of the eyes 
by the ophthalmoscope gave a negative result, as 
also did the examination of the pupils and the sight. 
The hearing was normal. There was no paralysis 
found. The arms measured the same in circumfer- 
ence and appeared the same in muscular develop- 
ment. In testing the hand-grasp, by the use of the 
dynamometer, it was found that the hand-grasp had 
greatly diminisbed in both hands. The use of an 
zethesiometer and testing the sensation of the skin 
showed slight cutaneous anesthesia of the forearms. 
There was a tremulous movement of the muscles 
upon exertion, and some inability to perform co- 
ordinate muscular movements accurately. The 
knee reflex was exaggerated. The pulse was 110 
per minute and the temperature was 99 2-5. From 
this examination it is my opinion that Frederick 
Wunsch has had a compound fracture of the skull, 
with depression of the bone, and that he is at pres- 
ent suffering from the shock and the results of that 
injury. 

S. FLeet Sperr, M. D., 
162 Montague street, Brooklyn, N. Y. 

February 19, 1894. 

Sworn to before me, this 20th 
day of February, 1894. 
Wurm 8. CosTELLo, 
Notary Public, Kings county, N. Y. 
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UNITED STATES SUPREME COURT — 
METHODS OF BUSINESS — PERSONAL 
PECULIARITIES OF JUSTICES. 


ENE BACHE writes in the Washington Star: 
That President Cleveland did not nominate 
Mr. Hornblower a second time for the Supreme 
Court was a surprise to some people. Chief Justice 
Taney’s name was rejected twice by the Senate be- 
fore he was finally confirmed for that office. Mean 
while the great mechanism of procrastination has 
been lacking a cog-wheel. To call it by that title 
is to do it no injustice, inasmuch as nine out of 
every ten cases submitted to this high tribunal are 
carried up to it not for the purpose of obtaining the 
reversal of decisions rendered by lower courts, but 
purely and simply for the sake of delay — ordinarily 
to keep people out of money which they have won 
by suits at law. How effective this plan is may be 
judged when it is considered that after the briefs in 
a case are filed, four years must ordinarily elapse be- 
fore the latter can come up for consideration. There 
are four thousand cases on the docket now. 

No other legal tribunal that ever existed has pos- 
sessed such well-nigh absolute power as is wielded 
by the Supreme Court of the United States. It can 
even overthrow any law passed by Congress and 
signed by the President, if it chooses to discover a 
constitutional flaw in the measure, and from its de- 
cision there is no appeal. Such awe does it inspire 
that lawyers of great reputation and experience who 
come here to plead before it are often seized with 
fright, tremble, turn pale and forget their words in 
its presence. A distinguished legal luminary from 
New York confessed the other day that, after argu- 
ing a case at the bar of the Supreme Court, he 
always goes straight to his hotel and changes his 
under-clothing, because it is soaked with perspira- 
tion! On the other hand, it sometimes happens that 
a country attorney, who says ‘‘drawed ” and ‘‘ain’t 
got none,” will exhibit the utmost sangfroid in ad- 
dressing the august row of black gowns. 

On a recent occasion an advocate of this caliber 
was arguing a patent case before the court. He 
claimed an infringement of rights in the manufac- 
ture of a new style collar button. Incidentally, he 
spoke at length and with enthusiasm of the varied 
merits of the invention. Justice Shiras, who is the 
humorist of the Supreme bench, interrupted bis glib 
discourse by saying: 

‘**T wish to ask if, among the numerous admirable 
qualities of this collar button, one of particular and 
indispensable importance is embraced. In a word, 
if it falls and rolls under the bureau, can it be found 
again?” 

The query was put with the utmost apparent 
gravity, and it staggered the lawyer completely, so 
that, after adding a few hesitating remarks, he 





closed his argument. Justice Brown and Justice 
Harlan were both convulsed with mirth, because it 
happened that each of them had lost a collar button 
that very morning. Brown’s had rolled under the 
fire-place and lodged in a spot secure from recovery 
behind the gas log. Whether the joke had any in- 
fluence in the decision favorable to the plaintiff, 
which was rendered, nobody can tell. 

The mid-day meals for the justices are fetched by 
their messengers from the restaurant of the Senate 
to the private lobby back of the bench. Because a 
majority of the nine judges provided by law must 
always be present in order to make a quorum, they 
go out to eat, one or two at a time. 

The late Justice Blatchford was a very remark- 
able man in respect to the regularity of his personal 
habits. For years and years, every day at precisely 
fifteen minutes past one o’clock to the second, he 
would leave the bench and go into the lobby for 
his lunch. The meal was always of exactly the 
same kind and quantity of food. He returned to 
his chair invariably at the same minute. He began 
shaving himself at the same minute every morning. 
He paid the same sum for every thing each month. 
Even his letters on business matters of routine were 
always framed in the same words. He slept so 
many hours and so many minutes every night, wak- 
ing up at the moment when the clock pointed to 
the hour of seven. His amusements were regulated 
with similar exactitude. His death was a great sur- 
prise to his colleagues, who had imagined that he 
would hardly permit even the dread enemy of man- 
kind to interrupt the methodical course of his exist- 
ence. Besides, the extraordinary regularity of his 
habits ought to have insured his survival to the age 
of one hundred at least. 

A little peculiarity of Justice Gray is that he does 
not wear his coat under his black gown, as his col- 
leagues do. He is a very full-blooded and vigorous 
man, so that he does not require so much clothing 
to keep him warm. He and Harlan are the twin 
giants of the Supreme Court. Each of them meas- 
ures about three inches over six feet in his shoes and 
weighs close on three hundred pounds. Gray is 
probably the heavier ofthe two. A trick of Harlan’s 
is a peculiar nervous habit of twitching his head. 
Brown and Brewer are graduates of Yale College 
and were in the same class there. They are fond of 
‘*rigging ” each other like two big boys. Field is 
the oldest of the justices, having turned seventy- 
seven years. He was appointed by President Lin- 
coln. He is a wonderfully learned man and one of 
the greatest lawyers of modern times unquestion- 
ably. He both speaks and writes modern Greek. 
In 1850 he was elected alcalde of Marysville, Cal., 
under the old Mexican law. ; 

His position as incumbent of that office was very 
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remarkable, for, although his legal authority was 
very limited, he was called on to exercise a power 
almost despotic in the control of the lawless ele- 
ments, which required a strong hand to deal with 
them at that time. Justice Field is quite feeble 
now and is not called on to do much work. 

To carry a case up to the Supreme Court costs a 
good deal of money. The appellants must make a 
deposit of $1,000 ordinarily to pay for printing and 
fees. The late clerk of the court, named Middleton, 
received an income of about $50,000 from fees, as 
it was reckoned. But a disagreement which arose 
among the clerical officers attached to the tribunal 
gave rise to an investigation, a result being that the 
pay of the clerk was cut down to $6,000 a year. 
This is paid out of the fees, the remainder being 
turned into the treasury. 

Unless a case before the Supreme Court is un- 
usually important, only one hour is allowed for 
argument on each side. From fifteen to twenty 
cases are disposed of each week. Though a new 
case ordinarily must wait about four years before 
coming up for consideration, an almost immediate 
hearing for it can be secured by submitting it on 
briefs—that is to say, if the lawyers on both sides 
are willing to forego the opportunity of arguing and 
place the matter before the court in the shape of a 
condensed statement with references to legal au- 
thorities, etc. Questions of constitutional law 
always have right of way ahead of any thing else. 
Appeals from the Court of Claims likewise are set- 
tled as quickly as possible. The reports of the Su- 
preme tribunal now number one hundred and fifty 
volumes, of about seven hundred and fifty pages 
each. Fifty of these volumes have been issued since 
1880, or one-half as many as were published during 
the previous century. 

Every Saturday during term time the cazes which 
have been called for consideration during the week 
are discussed by the justices in secret conference. 
The chief justice takes up each case in turn and 
starts the talk about it by asking the junior justice 
—that is, the justice last appointed —- what he 
thinks respecting it. General conversation on the 
subject follows, and sometimes the argument be- 
comes very hot. Finally a vote on the merits of the 
case is taken, beginning with the junior and- going 
up the list in the order of seniority. Now that 
White is appointed, the order of voting will be 
White, Jackson, Shiras, Brown, Brewer, Gray, 
Harlan, Field and Fuller. ‘‘The chief,” as his as- 
sociates call him, votes last. The order of preced- 
ence, in this instance inverted, is observed with the 
utmost scrupulousness among the justices. The 
votes are recorded in a clasped volume provided 
with a lock, which is known as the ‘‘ locked docket.” 
Its contents are not revealed to anybody. If they got 
out, the news might be used for speculative purposes. 





But the voting at conference does not decide the 
case finally. On the same night usually the chief 
assigns all of the cases which have been thus dis- 
cussed and voted on to the associate justices for re- 
examination. He gives them out with reference to 
the recognized specialties of the judges. Harlan’s 
specialty is constitutional law. Brown’s forte is 
admiralty law, embracing every thing which has to 
do with commerce on the high seas. Field is ex- 
ceptionally well informed as to land grants and 
mining. Gray is an excellent all-round man, with 
a marvellous memory for precedents. No such ex- 
pert in patent law now lives as the late Justice 
Bradley. He had a genius for mechanics and could 
state a mechanical proposition with a lucidity that 
was fairly wonderful. 

Each justice goes over the case assigned to him 
just as if he had never seen it before, though he has 
already become familiar with it. He writes out his 
opinion respecting its merits, and sends the manu- 
script to the printer. Proofs are returned to him at 
once, and he sends one of them to each of the other 
justices. They cut it to pieces, altering it ruth- 
lessly, correcting its style and diction, criticising 
its law, and even changing the spelling and punc- 
tuation. There is no such thing as Supreme Court 
courtesy. No embarrassment of etiquette restraius 
one justice from chewing up the opinions of another. 
The late Justice Blatchford was a perfect crank on 
punctuation. In that particular, the writings of his 
colleagues never satisfied him. 

The eight proofs, thus corrected, are sent back to 
the author of the opinion. He revises the latter in 
the light of the suggestions thusreceived. But even 
now it is not complete. On the next Saturday it is 
taken up in conference and again criticised and 
amended, cut down or added to. Of course, you 
see, the document must eventually represent the 
united opinion of the whole bench. Once in a 
while, though not often, it happens that one or 
more of the judges dissent from the opinion of the 
majority, and in that case, a minority opinion will 
be rendered. The case is decided, ordinarily, in 
accordance with the voting in the original confer- 
ence, but this may be reversed. Finally, the justice 
who wrote the opinion delivers the judgment of the 
court by reading the document. If it is long, he 
reads only the ‘‘ gist” of it. It is then handed over 
to the reporter of the tribunal, who has charge of 
the publication of the reports of the Supreme Court. 
It appears there in full. 

Each justice must be familiar with all cases that 
are submitted to the court, so as to be able to vote 
intelligently in conference. This involves an enor- 
mous amount of work. The notion that the judges 
of the Supreme Court have an easy time is a mis- 
take. The annual session lasts for six months, dur- 
ing which not one of the gentlemen of the black 
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robe is ever absent for a day, save on account of 


serious illness. Rarely is one of them late in his 
chair. Five of them must be present in order to 
act. Once in two years each of them must go out 
on duty asacircuit judge. The United States is 
divided up into nine circuits, one of which must be 
covered by each of the justices. That this duty is 
no sinecure is illustrated by the instance of Mr. 
Field, whose circuit includes California, Nevada, 
Oregon, Arizona and Alaska. It was while on cir- 
cuit that Justice Field was attacked by the desperado 
Terry, husband of Sarah Althea Hill, and narrowly 
escaped being murdered with a knife. Up to 1890 
the justices had to pay all their own expenses while 
on circuit; now it is otherwise. From the decision 
of a Supreme Court justice acting as circuit judge 
an appeal can be taken to the Supreme Court. All 
the present justices had experience as judges before 
they occupied places at the Supreme bench, except 
Shiras, Harlan and Fuller. 

A justice of the Supreme Court gets $10,000 a 
year. The chief receives $10,500. The salaries are 
not sufficient to maiutain the dignity suitable to 
such positions. They do not compare favorably 
with the emoluments of judges of high courts in 
England. Yet, for the sake of the honor, many a 
great lawyer has been glad to sacrifice ten times the 
income earned in practice at the bar. 


CODIFICATION. 


fas subject of codification is one of peculiar in- 

terest to the lawyers of New York, where the 
enactment of a Civil Code has been strenuously ad- 
vocated by Mr. David Dudley Field, and resisted 
with equal vigor, and thus far with success, by Mr. 
James C. Carter. The nearest approach to a sanc- 
tion of the project made by the American Bar As- 
sociation was the resolution adopted in 1886, by a 
small majority, to the effect that ‘the law itself 
should be reduced, so far as its substantive princi- 
ples are settled, in the form of a statute.’ The con- 
clusions which experience and reflection have led 
Judge Dillon to form are indicated on pages 256-260 
of his Lectures on English and American Jurispru- 
dence. He begins by insisting on a definition of 
terms. ‘* The word ‘code,’” he says, ‘‘is one to 
which such various meanings are attached that it 
seems to me to be essential either to drop it from 
the discussion, or, first of all, to fix what is meant 
by it. Ifit means a general abrogation of existing 
laws and rules, and the substitution of an entirely 
new system, and, to that end, the relegation of the 
law reports to oblivion, it will have but very few 
advocates, and I am not among them. Such how- 
ever is not its necessary meaning.” The author goes 
on to explain that, according to his conception, ‘‘a 





code differs from a mere revision, consolidation or 


digest of existing statutes, since it is essential to 
any practical or desirable scheme of codification, 
whether it be general or confined to a particular 
branch, that it shall derive the elements of its chief 
value from the existing body of case law, as well as 
statute law, removing therefrom what is obsolete, 
needlessly technical, inconsistent or superfluous, set- 
tling obscure and doubtful points, expressing well- 
settled principles of general interest or utility, 
and with a cautious hand filling up the interstices 
which the irregular development of law, as a result 
of the exigencies of litigation, has left, and then ar- 
ranging the whole in a definite and systematic 
form.” Judge Dillon believes that codification 
within these restrictions and conservative limits is 
expedient whenever it can be well and thoroughly 
done, and not before. Neither would he demand 
in those charged with the work qualifications so high 
that they are unattainable. On the other hand, the 
author does not share the views of those who insist 
on a condition precedent to the undertaking any 
part of the work, that the whole body of the law 
ought thus to be subjected to the operation at one 
and the same time. To him it seems that the labor 
required is so vast, and the difficulties to be over- 
come are so great that unless the work is done in 
divisions or branches of the law it will probably 
never be undertaken at all. As regards the prac- 
ticability of codification by sections the fact is noted 
that some modern English statutes are so compre- 
hensive as very nearly to attain the purpose of a 
code touching the subjects dealt with. For exam- 
ple, in 1882 an act was passed to codify the law re- 
lating to bills of exchange, checks and promissory 
notes, and the author of the act has stated that he 
examined thousands of cases, as well as many stat- 
utes, in order to frame the desired law. Why, itis 
asked, might we not have a contract act, or a part- 
nership act, without waiting for a codification of 
the whole corpus of our substantive law? 

Judge Dillon concurs with Mr. James C. Carter 
in cautioning the profession against forming unrea- 
sonable expectations of the benefits to be derived 
from codification, no matter how well it may be 
performed. It is not possible, and therefore not 
desirable, to make any enactment so comprehensive 
as to embrace all cases of combinations of fact 
which will arise, nor is it possible to make statutes 
so clear and precise as to avoid the necessity of ju- 
dicial interpretation and construction. The doc- 
trine of judicial precedent, although in the author's 
Opinion it might with advantage be subjected to 
certain limitations, has, he notes, eventually affected 
every system of jurisprudence, even where a deter- 
mined attempt has been made to exclude it. The 
French Code prohibits judicial legislation, and un- 
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der it judicial decisions do not constitute an author- 
itative rule for other judges, in the sense of our doc- 
trine of judicial precedent. The same thing is 
true, at least in theory, of other continental codes. 
The Prussian and Austrian Codes, for instance, 
went so far at first as to forbid a judge from refer- 
ring to the opinion of a law-writer or to previous 
judicial decisions, and the Prussian Code expressly 
directed him to base his judgments upon the stat- 
utes and the general principles of the Landrecht. 
But this rule has since been modified in both coun- 
tries, so that at this time the decisions of the Su- 
preme Court are regularly published, and they may 
consequently be assumed to exercise a powerful, if 
not decisive, influence upon inferior judges, although 
they are not absolutely binding precedents. The gist 
of the author’s discussion of this subject is embod- 
ied in the sentence that ‘‘the law itself should be 
reduced, so far as practicable, to the form of a stat- 
ute,” not with the expectation that the work of ju- 
dicial interpretation will be no longer necessary, 
but with a view to reduce the necessity of interpre- 
tation and of judicial legislation to the narrowest 
practicable limits, and to remove, so far as may be, 
the existing uncertainty of the law.—W. Y. Sun. 


LEGAL STATUS OF THE OYSTER. 


ROFESSOR JOHN H. PERRY, of the Yale Law 
School, has in the current number of The Yale 
Law Journal a serious article on ‘‘The Legal 
Status of the Oyster.” It is mainly occupied by a 
consideration of the question as to whether oysters 
in their beds are personal property or real property, 
and as to whether persons who do not own the land 
can take the oysters freely. The digger of long 
clams has, according to legal opinion, the right to 
take them away, although another owns the soil on 
which they were. Where oysters have been planted 
on a bed which has been staked ont they have been 
considered the personal property of the planter, and 
the taking of them away would be larceny. The 
New York courts have held oysters to be animals 
fere natura, like beasts of prey, and not domesti- 
cated animals, like cows and horses. Under the 
Connecticut laws oyster lots are considered personal 
property for some purposes and real estate for other 
purposes. At common law, Professor Perry says, 
oysters are certainly personal property. He winds 
up his legal discussion by quoting the old verses in 
which justice is described as swallowing the oyster 
which was in dispute between two litigants, and 
handing to each of the parties in controversy one of 
the shells. 


LAWYERS’ INCOMES. 


I{VHERE is an old adage that a lawyer is a man 
who works hard, lives well and dies poor. The 


chief grievance against the incomes of lawyers 
would be found, on analysis, to be, not that they 
are so small relatively to the profits of other men, 
but that they are inadequate for the peculiar de- 
mands upon a lawyer’s purse by reason of his pro- 
fessional position. Mr. Micawber has eloquently 
portrayed the misery resulting from a deficit in the 
personal account. With most professional men of 
average capability, the income side would usually 
be found sufficient to supply not only the necessi- 
ties, but the substantial comforts and simpler luxu- 
ries of life. The balance in favor of Misery results 
from outlays made in order to conform with certain 
artificial standards of living. Of course the de- 
mands of conventionality cannot be entirely over- 
looked. The movement, which has found great 
favor in the centres of population, toward increas- 
ing the salaries of the Federal judiciary has been 
avowedly based on the popular feeling that judges 
of important courts should live in a style befitting 
the dignity of their station. Similarly, a sense of 
professional dignity and social obligation has im- 
pelled members of the bar to regulate their style of 
living as much with an eye for the practices of 
others as for their own tastes and desires. The 
maintaining of a certain amount of external state is 
often only politic in catering for the most desirable 
class of clients.—W. Y. Journal. 





BANK OF ENGLAND NOTES. 


ITH the Bank of England the destruction of 
its notes takes place about once a week, and 
at seven P.M. It used to be done in the daytime, 
but made such a smell that the neighboring stock- 
brokers petitioned the governors to do it in the 
evening. The notes are previously cancelled by 
punching a hole through the amount (in figures) 
and tearing off the signature of the chief cashier. 
The notes are burned in a closed furnace, and the 
only agency employed is shavings and bundles of 
wood. They used to be burned in a cage, the re- 
sult of which was that once a week the city was 
darkened with burned fragments of notes. For fu- 
ture purposes of reference, the notes are left for five 
years before being burned. The number of notes 
coming into the Bank of England every day is about 
50,000, and 350,000 are destroyed every week, or 
something like 18,000,000 every year. The stock 
of paid notes for five years is about 77,745,000 in 
number, and they fill 13,400 boxes, which, if placed 
side by side, would reach two and one-third miles. 
If the notes were placed in a pile, they would reach 
to a height of five and two-third miles; or if joined 
end to end would form a ribbon 12,455 miles long. 
—Chambers’s Journal. 
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Abstracts of Recent Decisions. 


CRIMINAL LAW—HOmICcIDE. —To sustain a convic- 
tion for murder or manslaughter, the corpus delicti 
must be established beyond a reasonable doubt; 
and where the circumstances relied on to prove that 
death was caused by the criminal act of a person 
other than the deceased are consistent with the the- 
ory that death was produced by natural causes, 
there is failure of proof. Dreessen v. State (Neb.), 
56 N. W. Rep. 1024. 


FALSE WARRANTY AS TO DISPOSITION OF A HORSE. 
—In Cameron v. Mount, decided in the Supreme 
Court of Wisconsin, in November, 1893 (56 N. W. 
Rep. 1094), the following facts appeared: Plain- 
tiff's husband, desiring to buy a safe road horse for 
her, defendant offered his horse for sale, and falsely 
warranted to plaintiff that the horse was gentle, free 
from tricks and bad habits, and perfectly safe for a 
lady to drive, and invited plaintiff to get into his 
vehicle and try the horse. Plaintiff, relying on de- 
fendant’s warranty, got into the vehicle, and drove 
a short distance, when, in attempting to turn 
around, the horse plunged and reared, upset the 
vehicle, and injured plaintiff. It was held that the 
plaintiff had a cause of action for personal injuries 
sounding in tort, on defendant’s absolute warranty, 
and that it was not necessary for plaintiff to allege 
or prove that defendant knew its falsity. 

NEGOTIABLE INSTRUMENTS—ACTION AGAINST IN- 
porsER.—A blank indorsement of a negotiable in- 
strument before due, where the transfer is to a bona 
Jide holder in the due course of business, establishes 
a liability which cannot be varied by parol evi- 
dence. But between the original parties a blank 
indorsement may be modified by parol. The entire 
transaction may be shown by reason of which the 
indorsement was made, and parol evidence is ad- 
missible for the purpose of proving the same. 
Holmes v. First Nat. Bank of Lincoln (Neb.), 56 N. 
W. Rep. 1011. 

- USURY — LAW OF PLACE. — A promissory 
note, payable in the city of New York, with interest 
from its date at the rate of eight per cent per an- 
num, is open to attack for usury by proof that the 
law of New York limits the rate of interest to six per 
cent per annum, and declares void all contracts in 
which any higher rate is stipulated or reserved. 
Odom v. New England Mortgage Security Co. (Ga.), 
8S. E. Rep. 131. 

SaLE—accePTance.—In Palmer v. Banfield, de- 
cided in the Supreme Court of Wisconsin, in No- 
vember, 1893 (56 N. W. Rep. 1090), it appeared 
that the defendant, to whom plaintiff had sold a 
harvesting-machine, to be paid for if it proved sat- 
isfactory, after using the machine for a day and a 





half, decided to return it for defects, but in order 
to finish his harvesting, used it the next day, and 
then offered to return it. It was held that such ad- 
ditional use constituted an acceptance by which de- 
fendant waived his right to return it. 


SUPPLEMENTARY PROCEEDINGS. —An order adjudg- 
ing a judgment debtor in contempt for disobedience 
of an order in supplementary proceedings, which 
does not determine that the misconduct complained 
of defeated, impaired, impeded or prejudiced the 
right or remedy of the creditor, is fatally defective. 
Wolf v. Buttner (N. Y. Ct. App., 1893), 6 Misc. Rep. 
119. 


WILL—ADEMPTION. —A fter execution of a will in 
which the testator bequeathed his daughter $3,000, 
she requested him to advance her her share of his 
estate at once, she to pay interest thereon during 
his life. Accordingly he paid her $3,000, for whicl 
sum she gave her note, ‘‘torun during my natural 
life.” Held, that the note constituted an ademp- 
tion of the legacy, it being shown that the provision 
for payment at the maker’s death was a mutual mis- 
take of fact. Hayward v. Loper (Ill.), 35 N. E. 
Rep. 225. 


CONFLICT OF LAWS.—The statutes of New 
York against perpetuities, indefinite trusts, etc., 
are local in their general scope and effect, and do 
not forbid a bequest to charity in New York by a 
testator domiciled in a foreign country, where such 
bequest is valid by the law of the foreign country, 
but is not in conformity to the local statutes. Dam- 
mert v. Osborne (N. Y.), 35 N. E. Rep. 407. 


WITNESS—HUSBAND AND WIFE:—In replevin for 
household goods, defendant disclaimed title, and 
averred that it was owned by plaintiff’s wife, who 
was living with defendant, her sister. Plaintiff's 
replication denied title in his wife, and reaverred 
title and possession in himself. Held, that plaintiff 
was not competent as a witness as to the ownership 
of the property, since the issne was between him- 
self and his wife, and neither is competent to tes- 
tify ‘‘against the other,” under the act of May 23, 
1887, section 5, subdivision ¢. Johnson v. Watson 
(Penn.), 27 Atl. Rep. 772. 

Taking great pains by exactness of statement to 
prevent any erroneous impression as to the character 
of the manceuvre, it is said by the court in a recent 
admiralty case that a vessel leaving her berth in a 
slip ‘‘ was backing out stern foremost.” This mode 
of backing does not seem to be in any way con- 
demned by the court, and may have been in accord- 
ance with a custom of the port, or if not, as the ves- 
sel was a foreign one, and judging from her name, 
couldn’t talk English, she may not have known any 
better way to back.—Lawyer’s General Digest. 
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Gorrvespondence. 
GENERAL AsSIGNMENTS BY CORPORATIONS. 
Editor of the Albany Law Journal : 

In Vanderpoel v. Gorman, 56 N. Y. State Rep. 
503, the Court of Appeals recently held that an in- 
solvent foreign corporation, not restrained by the law 
of the State in which it is organized,can make a valid 
general assignment of property in the State for the 
benefit of creditors, without preference. At com- 
mon law an insolvent corporation could make a 
general assignment for the benefit of creditors. A 
corporation possesses in this respect the same rights 
as an individual, It may execute a mortgage or 
give a lien, which shall operate as a preference, un- 
less restrained by its charter or by statute. Jn re 
File Co. v. Birmingham Co., L. R., 6 Ch. App. 83; 
Catlin v. Eagle Bank, 6 Conn. 233; Dana v. Bank, 
5 W. & 8S. 223; Morawetz Corp., §§ 802, 803, 804. 
A corporation’s charter is conferred by the State, 
and cannot be disposed of except as the State pre- 
scribes; but corporate assets are a fund for the pay- 
ment of debts. ‘‘ The assignee does not, by accept- 
ing the assignment, become the corporation, nor ac- 
quire the powers the statute confers upon the 
corporate body and its officers. He merely takes the 
choses in action belonging to it—the assets, for col- 
lection and distribution.” Hurlburt v. Carter, 21 
Barb. 221. I learn that an action is pending in this 
city which involves the validity of a general assign- 
ment made here by a corporation organized in Penn- 
sylvania, whose laws forbid such preferences. The 
question is presented whether the Pennsylvania 
statutory prohibition extends to preferences made 
outside that State. 

In Vanderpoel v. Gorman the common-law right 
of a corporation to make a general settlement is re- 
iterated; but without particularly examining the 
question, the court seems to assume that, under the 
statute, a domestic corporation cannot make a gen- 
eral assignment. 

In Troy Waste Manuf. Co. v. Harrison, 56 N. Y. 
State Rep. 183, it was held by the General Term, in 
the Second Department, that a domestic corpora- 
tion cannot make a general assignment without 
preferences. Particular reliance is placed upon the 
language of section 48 of chapter 564 of Laws of 
1890, which prescribe that ‘‘no officer, director or 
stockholder shall make any transfer or assignment 
of its property, or any stock therein, to any person 
in contemplation of its insolvency; and every such 
transfer or assignment to such officers, directors or 
other persons, or in trust for them or for their bene- 
fit shall be void.” 

Prior to 1890 the only statutory restriction upon 
the right of an insolvent domestic corporation to 
make a general assignment was section 4, ‘title 4, 





chapter 18, part 1, of the Revised Statutes, as 
amended by chapter 245 of Laws of 1880. By arti- 
cle 4 of chapter 564 of Laws of 1890, section 4 of 
the Revised Statutes was repealed, and at the same 
time the Stock Corporation Law was enacted, sec- 
tion-48 of which contains the prohibitory enactment 
relied upon by the General Term in Troy Waste 
Manuf. Co. v. Harrison, supra. By chapter 688 of 
Laws of 1892 the Stock Corporation Law was 
amended in several respects. Section 48 was re- 
enacted, but the prohibitory language quoted by the 
General Term was omitted. Section 48 of chapter 
688 of Laws of 1892 seems to embrace the only 
statutory restrictions now existing upon the right 
of an insolvent domestic corporation to dispose of 
its property to pay its debts. It simply for- 
bids the transfer to the officers, directors or 
stockholders of property in payment of a debt 
owing to them by the corporation after it has re- 
fused to pay its obligations, and forbids a transfer 
of the property of a corporation by it, or by its 
officers, directors or stockholders, when the corpo- 
ration is insolvent, or its insolvency is imminent, 
with the intention of givinga preference to any par- 
ticular creditor over other creditors. Inits present 
form the statute seems to contain no restriction 
upon the common-law right of an insolvent corpo- 
ration to make a general assignment, without prefer- 
ences. There would seem to be no consideration of 
public policy that would forbid such assignments. 
The delays and expenses incident to the dissolution 
of corporations under the statute are well under- 
stood. The recent allowance by the United States 
Circuit Court at Omaha of $18,900 a year to each of 
the several receivers of the Union Pacific Railroad 
Company has evoked criticism. In the majority of 
cases the rights of creditors would be furthered by 
having the affairs of insolvent corporations liquida- 
ted under general assignments without preferences. 


B. Frank Dake. 
BuFrra.o, March 3, 1894. 


FEDERAL [NcoME Tax UNCOLLECTIBLE FROM STATE 
OFFICERS. 
Editor of the Albany Law Journal: 

Under the income tax legislation enacted by Con- 
gress during the years 1864 to 1867, an internal rev- 
enue officer collected the tax upon the salary of a 
judge of one of the State courts. It was paid under 
protest, and in a suit brought to test the legality of 
the taxation the Supreme Court of the United States 
rendered a decision, Mr. Justice Bradley dissenting, 
to the effect that ‘‘It is not competent for Congress, 
under the Constitution of the United States, to im- 
pose a tax upon the salary of a judicial officer of a 
State.” Collector v. Day, 11 Wall. 113. 

The income tax provision of the Wilson Bill, 





184 


THE ALBANY LAW JOURNAL. 





























pending in the Senate, is enacted in language prac- 
tically identical to that in which the income tax 
legislation above referred to was embodied. Con- 
sequently the proposed legislation, as at present 
framed, is in conflict with the decision of the Su- 
preme Court in Collector v. Day. 

According to that decision a Federal income tax 
is not collectible from the salary of any State judi- 
cial officer, the decision being based upon that broad 
and well-known principle of taxation laid down by 
Chief Justice Marshall in McCullough v. Maryland, 
namely, that it is unconstitutional for the States to 
tax any Federal government agencies, and that it is 
equally unconstitutional for the general government 
to tax the governmental agencies of the States. If 
this principle of constitutional law is carried to its 
logical result, then the income tax is uncollectible 
from State officers of any and every description. 

RoseErtT E. PARKER. 

1425 Corcoran St., N. W., WasHineton, Feb. 28. 


Hotes. 


NORTH CAROLINA lawyer got mixed some- 

what in his metaphors when he said of his op- 

posing counsel’s arguments: ‘‘ They are but straws 
forming a rope of sand.” 


A sentence which may seem strange, but which 
nevertheless is to be found in the Penal Code in 
Germany, was passed the other day by the judge of 
the Breslau Criminal Court, upon a man named 
Rosler, of Romolkwitz. It appears that Rosler, his 
wife, and his aged mother were indicted for ad- 
ministering poison to and afterward strangling a 
widow, aged seventy-seven, who was dependent on 
him. In the end Rosler was sentenced ‘to death 
and to ten years’ imprisonment,” and his wife to six 
years’ incarceration for aiding and abetting him. 
Hisaged mother was acquitted. 


‘*Mr. Commissioner Kerr,” says the Pall Mall 
Gazette, ‘‘ has just delivered a characteristic judg- 
ment. Plaintiff proved the delivery of his goods— 
cigars—by producing his books wherein he had 
debited the defendant. ‘Is that your evidence?’ 
said the judge. ‘Yes.’ ‘Now, attend to me,’ was 
the reply. ‘You go straight home, and take that 
book with you into your private parlor, and fill up 
an entry that you sold me athousand pounds’ worth 
of cigars. I never smoke them, the nasty things. 
Enter the date of delivery, and send me an account 
as you have done here, and I shall refuse to pay. 
Then sue me, and try to prove your case with this 
entry in your own book. Nonsuit, with costs.’” 


It seems funny to lawyers who have practised in 
the country circuits that any mention should be 





made of lawyers and jurors drinking and eating to- 
gether. It is the common practice in all lands— 
French, English, German and American. Why, the 
judge sits at the head of the table at all the coun- 
try inns, and lawyers, witnesses and jurors fill both 
sides of the table, cracking jokes, telling stories, 
talking politics, ete. John G. Shumaker, of Brook- 
lyn, an old Long Island lawyer, says he defended 
John McDonald for the murder of a woman in Suf- 
folk county in 1851, and he slept every night in the 
same bed with one of the jurors. McDonald was 
acquitted. Mr. Shumaker says he thinks if he had 
spoken to Smith about the case Smith would have 
kicked him out of bed.—W. Y. Times. 


A gentleman, dying, left all his estate to a mon- 
astery, on the condition that on the return of his 
only son, who was then abroad, the worthy fathers 
should give him ‘‘ whatever they should choose.” 
When the son came home he went to the monastery, 
and received but a small share, the monks choosing 
to keep the greater part for themselves, A barris- 
ter, to whom he. applied, on hearing the case, ad- 
vised him to sue the monastery, and promised to 
gain his case for him. In arguing before the court 
the ingenious lawyer said: ‘‘The testator has left 
his son that share of the estate which the monks 
should choose; these are the express words of his 
will. Now it is plain what part they have chosen by 
what they keep for themselves. My client, then, 
stands upon the words of the will. ‘Let me have,’ 
says he, ‘that part they have chosen, and I am sat- 
isfied.’” This plea gained the suit. 


One of the most ghastly executions of the French 
Revolution was that of the Marquis de Marville. 
While standing on the scaffold awaiting the comple- 
tion of the preliminary arrangements, the marquis 
addressed a few words to the assemblage of people. 
He was proceeding to say that before he died he 
wished to open their eyes to the truth, when he was 
seized by the executioner and forced under the 
knife. With the utmost sang-froid, the marquis 
continued: ‘‘ Educated as I was, among a privi- 
leged class, I voluntarily abandoned my friends to 
live among you, and to earn my daily bread side by 
side with you, and I have always acted like a good 
patriot.” At this moment the knife fell. The 
guillotine was however in such constant requisition 
that it was frequently out of order. Upon this oc- 
casion the knife fell, but did not sever the verte- 
bre, although the flesh was horribly mangled. The 
executioner and his assistants raised the knife anew. 
As soon as they had done so the marquis, still lying 
face downward, continued: ‘‘As I was saying, fel- 
low citizens, when I was interrupted ——.” And 
again the knife fell, this time accomplishing its 
ghastly work.—7he Argonaut. 
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HE new law of this State providing for the 
physical examination of plaintiffs in acci- 

dent cases is discussed by medical as well as 
legal journals, and there is a growing opinion 
in its favor as an aid to the administration of 
justice. Thus, alluding to the recent case of 
Miss Agnes S. Lyon against the elevated rail- 
roads for personal injuries, in which Judge 
Pryor of the New York Common Pleas ordered 
a personal examination of the plaintiff pursuant 
tothe statute, Dr. George F. Shrady, the learned 
editor of the Medical Record, says: “ The sub- 
ject in the present case happens to be a female, 
and hence on sentimental grounds the attention 
of the public is focused upon the individual 
rights of the plaintiff as a modest and shrink- 
ing subject of the law. In spite of the foolish 
talk in this connection concerning the liberty 
of the person, the violation of individual rights 
under the Constitution, and the additionally 
absurd claim that unnecessary exposure is re- 
quired, we cannot see how any hardship, or 
even cruelty, may be the result of such pro- 
ceedings. It is well known that in almost 
countless cases of trumped-up damages the 
actual knowledge of the physical examination 
of the plaintiff has been the only item of fact 
upon which a just judgment might have been 
founded. It is, in reality, the essential element 
in helping a verdict as to actual damages sus- 
tained. There is,always a disposition on the part 
of the one seeking redress for injuries to exag- 
gerate the degree of disability, which is in pro- 
portion to the amount of damages expected. 
This is human nature the world over. The 
sympathies of the jury naturally look upon the 
object lesson of the enfeebled victim as an im- 
pressive and moving one. That such a prac- 
tice is the encouragement of the worst form of 
malingering, everyone who is accustomed to 
witness such trials can abundantly testify. In 
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most cases there is no proof of lasting injury 
and permanent disability save the testimony of 
the interested party. The evidence is generally 
quite direct under the skilful coaching of the 
prosecuting attorney, and the jury is generally 
on the side of the alleged sufferer. Happily 
however the statute now comes to the rescue in 
the impartial presentation of the other side. 
There is no other reasonable way of getting at 
the real facts. The objection that the obtain- 
ing of the same is a blow against individual 
rights is absurd. In a properly conducted ex- 
amination there is no more danger of outraging 
delicacy, or otherwise harming the subject than 
if an ordinary consultation were held. The 
mere fact of being a male or a female does not 
alter the real point of issue, as both are well 
protected against undue annoyance, unwar- 
ranted exposure, and irrelevant interrogation. 
It is sufficient for the court and jury to know 
the real extent and nature of disability. Noth- 
ing more and nothing less. The only plausible 
and just way of discovering it in the true in- 
terests of justice is by such an examination as 
the statute directs.” 


The president of the New Hampshire State 
Bar Association in his recent annual address 
teok occasion to magnify the legal profession 
by stating the number of lawyers in the various 
Legislatures. 

In Maine since 1870 the average membership 
of the bar in both branches of the Legislature 
has been one in ten of the total membership, 
while their proportion to the male population 
has been only one in four hundred and sixty- 
eight. 

In Vermont the average membership since 
1850 has been one in twelve, and the propor- 
tion to the population one in three hundred 
and fifty-eight. 

In Rhode Island the average has been one in 
twelve of the Legislature since 1840 and one in 
six hundred and seventy-seven of the popula- 
tion. 

In Connecticut the average membership since 
1850 has been one in sixteen and the propor- 
tion to the population one in five hundred and 
fifty. ‘ 

In Massachusetts since 1846 the proportion 
has been one in nine of the Legislature and 
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one in four hundred and seventy-five of the 
population. 

In New Hampshire the average membership 
from 1800 to 1840 was one in thirteen, and from 
1840 to 1893 one in nineteen, while the propor- 
tion to the population from 1840 to 1890 was 
one in four hundred and forty-nine. 

For ninety-three years at least one in sixteen 
of the entire membership of both branches of the 
New Hampshire Legislature have been lawyers. 

If during these periods the bar had been 
represented in the Legislatures of these States 
only according to their proportion of the popu- 
lation there would have been in the Legislature 
of Maine a lawyer once in three years, in the 
Legislatures of Vermont, Connecticut, New 
Hampshire and Massachusetts once in two 
years and in that of Rhode Island once in six 
years. 

It appears that in the Legislatures of forty 
States the profession has a membership exces- 
sively large in proportion to its number in the 
population of the State. There is no reason to 
doubt that this is the case in all the States. 


In the great executive offices the preponder- 
ance of lawyers has been even more marked. 
Of the twenty-four Presidents of the United 
States nineteen have been lawyers. The presi- 
dential chair has been occupied by lawyers for 
eighty-four years of the one hundred and six 
years since the adoption of the Constitution. 

Of the twenty-three Vice-Presidents seven- 
teen have been lawyers. 

Of the two hundred and thirty-two cabinet 
officers during the same period one hundred 
and seventy-five have been lawyers, without 
counting the forty-three attorney-generals, who 
have, of course, all been lawyers. 

If they are included, two hundred and eigh- 
teen of the two hundred and thirty-two cabinet 
officers have been members of the bar. 

Of the two hundred and thirty-eight governors 
of the New England States one hundred and 
nineteen of the two hundred and thirty-one, 
have been lawyers. The exact figures for each 
State are as follows: 

Maine — Total number of governors, thirty- 
five; lawyers, twenty. 

New Hampshire — Total number of governors 
since 1785, forty-nine; lawyers, eighteen. 





Vermont — Total number of governors, forty; 
lawyers, twenty-eight. 

Massachusetts — Total number of governors, 
thirty-four; lawyers, twenty-one. 

Rhode Island — Total number of governors, 
forty-two; lawyers, nine; occupations unknown, 
seven. 

Connecticut — Total number of governors, 
thirty-eight; lawyers, twenty-three. 

Of the one thousand one hundred and fifty- 
seven State and territorial governors, five hun- 
dred and seventy-eight have been lawyers. 

But it is not in the Legislature or from the 
executive chair or the bench that the bar exerts 
the most important influence upon the govern- 
ment. It is its influence upon the people at 
the source of political power which most shapes 
and directs public action and has the most far- 
reaching effect upon the fortunes of the State. 

The great conservative power of the State is 
the constant influence of the members of the 
profession upon the communities in which they 
live. They teach the countless clients whom 
they advise, and whose business affairs they 
more and more direct, the juries whom they 
address, the citizens with whom they mingle in 
all the relations of social and civil life the 
orderly habits of thought and the conservatism 
of action which are the safety of the republic. 


In the closing scenes of the trial of Daniel M. 
Robertson, at New Bedford, Mass., for the mur- 
der of his wife, Attorney-General Knowlton 
made this striking address to the jury as his 
closing argument, In summing up: 

“I trust I have been just to this man. If I have derived any 
satisfaction from the long holding of the office to which I have 
been intrusted by your confidence and that of your neighbors, 
it is the reputation I enjoy and the consciousness I feel that I 
have never gone behind the bar to ascertain whether a man or 
woman there was friendless or surrounded by friends, was 
rich or poor, was exalted or low in station. Justice does not 
look to condition. Justice only inquires for facts. 

“This man would be tried with equal zeal and justice were 
he surrounded by troops of friends and exalted in social posi- 
tion like yourselves. 

“Tam aware, gentlemen, how your h®arts may shrink from 
this duty, but you are only a part of the machinery of the 
law. The lever that set the machinery in motion was the hand 
of this man himself. You are not of a race that ever flinched 
from duty. The voice of duty is the voice of God. If you 
shrink here, duty will never let you forget it.. When you 
think of a community outraged by the atrocity of this crime, 
duty will haunt you, and when you come to the end of your 
life you may think of those lips of that dead woman saying: 
‘ Why did you say that I might be killed in my own house and 
not be avenged?’ 

“In behalf of that dead woman, in behalf of that orphaned 
girl, in behalf of the community, twelve good men and true, I 
urge you to fail not to do your duty.” 


The jury returned a verdict of “guilty of 
murder in the first degree.” 
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At the bar, the young lawyer is very apt to 
adopt a flowery, bombastic style of language 
and sentiment. There is indeed in multitudes 
of instances at the bar, a strong temptation to 
magnify and embellish things essentially trivial, 
beyond all reasonable bounds; the sanguine 
young lawyer, especially anxious to make the 
most powerful effect on the minds of the jury, 
and succeed in his first efforts, becomes florid 
and bombastic before he is aware of it. Seldom 
however is such a pleader more sharply dealt 
with by his older brothers of the bar than in a 
case, in a town in West Tennessee, where a 
young lawyer who had studied the poets more 
than the legal writers of the age, availed him- 
self of every opportunity of displaying his 
poetical acquirements by quoting from these 
favorite authors. He was once employed on a 
criminal case, and as usual launched forth in a 
flowery speech, quoting all the poets, known 
and unknown, until he had worked the jury 
into such a state of excitement that they were 
ready to render their verdict in his favor in- 
stanter. ‘The State’s attorney, who was a very 
plain, straightforward man, listened quietly to 
the whole speech, and seemed much pleased 
with the effort of his young opponent. Slowly 
rising from his seat after the speech was ended, 
he said: 

“ May it please the court and gentlemen of the jury—I have 
for more than twenty years practised in this court, and knew 
not, until my young brother’s appearance at the bar, that 
every lawyer had to contribute his share of rhyme, and I beg 
your kind indulgence of my ignorance of this new style of 
pleading. I know but one piece of rhyme, and would never 
have recollected that, had not a friend of mine been wicked 
enough to perpetrate a parody on it. It was written for a 
fisherman, and I give it for the benefit of the court, who will 
please excuse its inappropriateness, as I have nothing better 
to contribute: 

“* His pole was made of the sturdy oak, 
And his line a cable that never broke; 
He baited his hook with tigers’ tails, 
And he sat on a rock and bobbed for whales.’ 

‘*My friend, whose couch was infested with a species of in- 
sect which is noted for its biting and skipping propensities, 
altered it to the following: 

“* His pole was mage of a peacock’s feather, 
And his line compused ‘of the finest tether; 


He baited his hook with mites of cheese, 
And he sat on his bed and bobbed for fleas.’ ”’ 


This burlesque was received with roars of 
laughter, and the discomfited young lawyer re- 
tired, having the mortification of hearing a ver- 
dict rendered against his client. 


Here is arather pretty story which is vouched 
for by a London journal, showing how a small 
baby once got his mother into serious difficul- 





ties, and then made amends by getting her out 
of them again. It seems that a poor seamstress 
with a child in her arms, was tried for the theft 
of three gold coins. She said in defense, “I 
went to my employer’s house on business. I 
carried my child with me. It was in my arms 
as it is now. I was not paying attention to it. 
There were several gold coins on the mantel- 
piece, and, unknown to me, it stretched out its 
little hand and seized three pieces, which I did 
not observe untilI got home. I at once put on 
my bonnet and was going back to my employer 
to return them when I was arrested. This is 
the solemn truth, as I hope for heaven’s mercy. 
The court could not believe this story. They 
upbraided the mother for her imprudence in 
endeavoring to palm off such a falsehood for 
the truth. But she so pertinaciously asserted 
her innocence that a novel experiment was 
made in her favor. One of the officials pro- 
posed to renew the scene described by the 
mother. The gold coins were placed on the 
clerk’s table. The mother was requested to 
resume the position in which she stood at her 
employer’s house. There was then a breathless 
pause in court. The baby soon discovered the 
bright coins, eyed them for a moment, smiled, 
and then clutched them in its fingers with a 
miser’s eagerness. The mother was at once 
acquitted. 


An interesting case, that has been attracting 
the attention of the bar of Lucas county, Ohio, 
was lately decided by Judge Harmon, of the 
Common Pleas Court. It involved the con- 
struction of a will of four lines, as follows: 


“*T give and bequeath to my beloved wife, , all my 
property, both real and personal, to do with as she pleases. 
And at her death, what should remain, it is my will, should go 
to my beloved niece, ——-.” 





The action was brought by the niece against 
the executor and trustee of the estate of the 
wife, it being an action in trespass relating to 
the real estate devised by the will. 

Another case, considered at the same time, 
was brought by the administrator de bonis non 
with the will annexed of the estate of the de- 
visor in the above will, against the executor, in 
relation to the personal property devised by the 
will. 

The question in each case was, whether the 
above will conveyed to the widow a fee-simple 
estate, or a life estate only. The defendant 
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demurred to the petition, on the ground that 
no cause of action was set up. At the close of 
a two days’ argument, Judge Harmon decided 
that the will conveyed the property absolutely 
and in fee-simple to the widow, and that there 
was no remainder over to the niece; and con- 
sequently, that the demurrer of the executor 
and trustee was well taken, and should be sus- 
tained. 


The Court of Appeals affirmed recently the 
judgment of the Albany General Term in the 
case of James Ten Eyck against a Protestant 
Episcopal church, involving the construction 
of the tax clause. The church corporation 
leased a lot of ground, agreeing to pay taxes 
and assessments for paving, flagging and repair- 
ing the streets on which the lot fronted, but the 
owner was to pay for assessments for public 
purposes of an extraordinary character or for 
permanent improvements. ‘The street in front 
of the lot had been paved with cobblestones for 
many years, but underan act of the Legislature 
the city authorities took up the pavement and 
replaced it with a Belgian block pavement. 
The assessment on the lot was about twice the 
annual rent paid by the church corporation. 
The courts decided that under the provisions 
of the tax clause the repaving was a permanent 
improvement and of an extraordinary character, 
so that the owner, and not the lessee, was re- 
quired to pay the assessment. The decision at 
General Term was reported in “ Abbott’s New 
Cases,” with a valuable note on the interpreta- 
tion of tax clauses in leases. 


In the course of a discussion which was re- 
cently taking place in an English court, in the 
case of Ffinch v. Coombe and Others, as to what 
means could be said to be ordinary means, and 
what were, on the other hand, to be considered 
as artificial, or extraordinary, means for deciph- 
ering handwriting, the judge made an amusing 
reference to the late Bishop of London. “I 
know,” said the judge, “that it used to be said 
of him, that the only means of reading his 
handwriting was to iay the document you were 
endeavoring to decipher down on the floor and 
look at it upside down.” The case of Ffnch 
v. Coombe and Others was acase of pasting over 
passages in a will, and of endeavoring to de- 
cipher what had been originally written under- 





neath the piece of paper pasted over portions 
of the body of the document. The Zaw Ga- 
szette says: “ Sucha case has, we believe, not come 
before the court for decision since 1874, when 
Lord Hannen had before him the very will and 
codicil now under consideration in the case we 
have mentioned. But while this is still sud 
jJudice, two other cases of pasting over passages in 
wills have come before the court on motion, and 
in one of these so frequent and repeated were 
the operations of the testator, that about four 
layers of paper, one on top of the other, and, it 
was said, with writing on each piece of the 
paper super-imposed, were exhibited to the 
court. The president could not refrain an ex- 
clamation at this inconsiderate conduct of the 
testator in question, and if we might guess at 
what was passing through his mind, we should 
suggest that it was to the effect: “ That is really 
too thick! ” 
a See 

REFERENDUM IN MASSACHUSETTS-—DIF- 

FERING OPINIONS OF THE SUPREME 

COURT JUSTICES-THE WOMAN SUF- 

FRAGE MEASURE IN QUESTION. 


HE Massachusetts House of Representatives sub- 
mitted to the judges of the Supreme Judicial 
Court of that State the following questions: 


1. Is it constitutional, in an act granting to women the right 
to vote in town and city elections, to provide that such act 
shall take effect throughout the Commonwealth upon its ac- 
ceptance by a majority vote of the voters of the whole Com- 
monwealth? 

2. Is it constitutional to provide in such an act that it shall 
take effect in a city or town upon its acceptance by a majority 
vote of the voters of such city or town? 

3. Is it constitutional, in an act granting to women the right 
to vote in town and city elections, to provide that such an act 
shall take effect throughout the Commonwealth upon its ac- 
ceptance by a majority vote of the voters of the whole Com- 
monwealth, including women specially authorized to register 
and vote on this question alone? 


The judges sent in their answers on the ist of 
March. Justices Field, Allen, Lathrop and Morton 
signed the majority report, giving a negative answer 
to all three questions. Justices Holmes and Barker 
each submitted a minority report, answering all three 
in the affirmative. Justice Knowlton submitted a re- 
port answering the second in the affirmative and the 
first and last in the negative. 


Magsority Report. 


The Constitution of Massachusetts was framed 
after much public discussion, and after nine of the 
thirteen original States had established Constitu- 
tions. The opinions of some of the men engaged 
in framing these Constitutions are well known. 
John Adams took a prominent part in framing the 
Constitution of Massachusetts, and his opinions 
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upon government, both before and after its adop- 
tion, are found in his published works. The char- 
acteristic feature of all the Constitutions is that they 
establish a government of representatives of the 
people, and not a government directly by the peo- 
ple. This was the kind of government to which 
the people were accustomed. All hereditary offices 
having been abolished, as far as they ever existed 
in any of the colonies, and appointments to office 
by the British crown having ceased at the time of 
the Revolution, the chief executive officers and the 
members of both branches of the Legislature, where 
there were two branches, were to be elected by the 
people. But the model adopted was in other re- 
spects the English form of government. While a 
purely democratic form of government existed in 
the towns of New England, few, if any, persons 
seemed to have been in favor of such a form of gov- 
ernment for the State. 


By the Constitution of Massachusetts, as origi- 
nally adopted, not only were the powers of the rep- 
resentatives of the people limited, but the powers 
of the people themselves were limited. The people 
limited their right to vote by requiring for the 
electors of State officers certain qualifications, 
among which was a low property qualification. 
They required in the persons to be voted for higher 
qualifications. They provided that the judges 
should be appointed by the governor and council, 
and should hold their offices during good behavior, 
subject to removal only by impeachment or by ad- 
dress. They provided that ‘‘the department of 
legislation shall be formed by two branches,” etc. 
They gave to the governor a qualified veto over the 
acts of the Legislature. They provided for annual 
elections, and they declared that ‘‘the people of 
this Commonwealth are not controlable by any other 
laws than those to which their constitutional repre- 
sentative body have given their consent;” that 
‘*the people have a right in an orderly and peace- 
able manner to assemble to consult upon the com- 
mon good; give instructions to their representatives 
and to request of the legislative body, by the way 
of addresses, petitions or remonstrances, redress of 
wrongs done them and of grievances they suffer; ” 
and that ‘‘the Legislature ought frequently to as- 
semble for the redress of grievances.” But there is 
nothing in any part of the Constitution which tends 
to show that the people desired that any law should 
ever be submitted to them for approval or rejection. 
The only expression of this kind relates to the man- 
ner of collecting the sentiments of the people in the 
year 1795, ‘‘on the necessity or expediency of re- 
vising the Constitution, in order to amendments.” 
They indeed declared that ‘‘all power residing 
originally in the people, and being derived from 
them, the several magistrates and officers of gov- 





ernment, vested with authority, whether legislative, 
executive or judicial, are their substitutes and 
agents, and are at all times accountable to them;” 
but they provided for no appeal to themselves from 
any legislative, executive or judicial act. They ap- 
parently relied upon frequent elections, when the 
officers were elected; upon the right of meeting and 
consulting upon the common good; upon the right 
of petition and of instructing their representatives; 
upon impeachment, and upon the right of reforming, 
alternating and totally changing the form of gov- 
ernment, when the protection, safety, prosperity 
and happiness of the people required it. Appar- 
ently it was thought that the persons selected for 
the executive, legislative and judicial offices would 
be men of good character and intelligence, of some 
experience in affairs, and of some independence of 
judgment, and would have a better opportunity of 
obtaining information, taking part in discussion, 
and carefully considering conflicting opinions than 
the people themselves; and the people therefore 
put the responsibility of carrying on the govern- 
ment upon their representatives. 

The Constitutions of the different States resemble 
each other in many of their principal provisions, 
and it has been generally held, whenever the sub- 
ject has come before the courts, that legislative 
power cannot be delegated by the Legislature to 
any other body or authority, and that the people 
themselves have not retained this power except 
where they have expressly provided for it. It is 
true that a general law can be passed by the Legis- 
lature to take effect upon the happening of a subse- 
quentevent. Whether this subsequent event can 
be the adoption of the law by a vote of the people 
has occasioned some differences of opinion, but the 
weight of authority is that a gencral law cannot be 
made to take effect in this manner. Whether such 
legislation is submitted to the people as a proposal 
for the law to be voted upon by them, and to be- 
come a law if they approve it, the substance of the 
transaction is that the legislative department de- 
clines to take the responsibility of passing the law; 
but the law has force, if at all, in consequence of 
the votes of the people; they are ultimately the leg- 
islators. 

The amended Constitution provides that acts con- 
stituting a town or towns or a city government can 
be passed only with the consent of the inhabitants 
of such towns, and specific amendments to the Con- 
stitution proposed by the General Court must be 
submitted to the qualified voters of the Common- 
wealth. A city charter resembles a State Constitu- 
tion in this, that the government of the town is 
made by the charter representative government, and 
it was originally declared that the people alone 
have a right to institute government and to change 
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it. These amendments indicate no intention of 
having laws submitted to the people for adoption 
or rejection. For these reasons we are of opinion 
that the first question should be answered in the 
negative. 

The second question requires additional consid- 
eration. There have been laws from the earliest 
times which delegated legislative powers to the in- 
habitants of the towns, or permitted legislative 
powers to he exercised by such inhabitants over 
subjects which were declared proper for municipal 
control. Laws conferring additional powers on 
towns or cities have been passed and made to take 
effect in any town or city upon acceptance of the 
qualified voters of the town or city, or of the city 
council. These statutes in general relate to local 
affairs, or to what has been called police regulations. 
In Stone v. Charlestown it was decided that a stat- 
ute was constitutional which united two municipali- 
ties, and provided that the act should not take ef- 
fect unless accepted by the voters of the respective 
municipalities. It was said: ‘‘Amid all diversity 
of opinion upon the much-vexed question, how far 
statutes may be made contingent upon being ac- 
cepted by popular vote without violating the princi- 
ple that legislative power cannot be delegated, 
there is a complete harmony of adjudication in favor 
of the authority of the Legislature, unless controlled 
by a special constitutional provision upon the sub- 
ject, to submit statutes dividing or uniting counties 
or towns, or establishing or enlarging a city, to a 
vote of the inhabitants of the territory immediately 
affected.” There has been some conflict of author- 
ity upon the constitutionality of what are called 
Local Option Laws, which have been principally 
laws regulating the sale of intoxicating liquors, but 
they have been held to be constitutional by a major- 
ity of the courts which have considered them, and in 
this Commonwealth. In Cum. v. Bennett, 108 Mass. 
27, it is said: 


It has been argued in other cases, which have been brought 
before the court since the argument of the present case, that 
these statutes are unconstitutional, because they delegate to 
cities and towns a part of the legislative power. But we can 
see no ground for such a position. Many successive statutes 
of the Commonwealth have made the lawfulness of sales of 
intoxicating liquors to depend upon licenses from the select- 
men of towns or commissioners of counties, and such statutes 
have been held to be constitutional. It is equally within the 
power of the Legislature to authorize a town by vote of the in- 
habitants or a city by a vote of the city council to determine 
whether the sale of particular kinds of liquor within its limits 
shall be permitted or prohibited. This subject, although not 
embraced within the ordinary power to make by-laws and or- 
dinances, falls within the class of police regulations which 
may be intrusted by the Legislature, by express enactment, to 
municipal authority. 


Certainly it is a difficult question to determine 
how far the principle of local option can be carried, 
and to what subjects it can be applied. An act 
granting to women the right to vote in town and 
city elections does not relate to the powers of towns 





and cities. Such an act relates solely to the persons 
who should be invested with a share of political 
power. Whether women should be permitted to 
vote in town and city elections seems to us a matter 
of general, and not of local, concern. There is 
nothing in the history of Massachusetts which tends 
to show that the right to vote in towns and cities 
on town and city affairs has ever been regarded as 
a matter of police regulations or of merely local in- 
terest, or as a right which might be granted or 
withheld by a licensing board. It always has been 
determined by the Legislature by a general law in 
force uniformly throughout the Commonwealth. 
Article 9 of the Declaration of Rights declares that 
‘‘all elections ought to be free; and all the inhab- 
itants of this Commonwealth having such qualifica- 
tions as they shall establish in their frame of gov- 
ernment, have an equal right to elect officers and to 
be elected for public employments.” This, in 
terms, is confined to elections in which the qualifi- 
cations of the electors and of the persons to be 
elected are established by the frame of government, 
but the principle declared up to the present time 
always has been adopted by the Legislature in pass- 
ing laws relating to the right to vote in the election 
of town and city officers. The qualified voters in 
towns in this Commonwealth and their representa- 
tivesin cities are possessed of a large measure of 
political power. They have the taxing power for 
all municipal purposes, and it is well known that 
the amount of the city or town tax of any person 
usually exceeds that of his State and county tax. 
The tax is imposed on all the inhabitants in the 
town or city liable to be taxed, and on all the real 
property situated within the town or city, whether 
owned by residents or non-residents, The power 
of taxation is one of the essential and fundamental 
powers of government. It certainly would consti- 
tute an anomaly heretofore never known in this 
Commonwealth, if in some cities and towns women 
were permitted to vote on questions which concern 
taxation, and in other cities and towns were not per- 
mitted. 

The question, we think, comes to this: Whether 
the Legislature constitutionally can delegate to the 
qualified voters of the inhabitants of a city or town 
the power of granting or refusing to grant to women 
who are inhabitants the right to vote in city and 
town affairs. We are not aware that in any of the 
States where statutes have been passed conferring 
suffrage or municipal suffrage upon women the 
principle of local option has been adopted in such 
statutes. The language of the Constitution, from 
which the Legislature derives the power of pre- 
scribing the qualifications of the electors of town 
and city officers, was taken from the Province Char- 
ter, and it is in effect that the General Court shall 
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have full power and authority to make all manner 


of wholesome and reasonable laws not repugnant to 
the Constitution, which they shall judge to be for 
the good and welfare of the Commonwealth, and 
‘to name and settle annually, or provide by fixed 
laws, for the naming and settling all civil officers 
within the said Commonwealth, the election and 
constitution of whom are not hereafter in this form 
of government otherwise provided for.” Consider- 
ing the nature of the power intended to be con- 
ferred, the history of legislation on the subject from 
the earliest times, and the language of the Constitu- 
tion, we are of opinion, that if a law is to be en- 
acted such as the question contemplates, it must 
operate throughout the Commonwealth, and that the 
second question should be answered in the negative. 
For the reasons hereinbefore given, without con- 
sidering others which might be suggested, the third 
question should be answered in the negative. 


WaLsripcGE A. FIELD, 
CHARLES ALLEN, 
JAMES M. Morton, 
JOHN LATHROP. 


Justice HotMEs’s OPINION. 

If the question proposed to the justices came be- 
fore us as a court, and I found myself unable to 
agree with my brethren, I should defer to their 
opinion without an intimation of dissent. But the 
understanding always has been that questions like 
the present are addressed to us as individuals, and 
require an individual answer. It is assumed in the 
questions that the Legislature has power to grant 
women the right to vote in town and city elections. 
I see no reason to doubt that it has the power. 

1. I admit that the Constitution establishes a rep- 
resentative government, not a pure democracy. It 
establishes a General Court, which is to be the law- 
making power. But the question is whether it puts 
a limit upon the power of that body to make laws. 
In my opinion, the Legislature has the whole law- 
making power except so far as the words of the 
Constitution expressly or impliedly withhold it, and 
I think that in construing the Constitution we 
should remember that it is a frame of government 
for men of opposite opinions and for the future, 
and therefore not hastily import it into our own 
views or unexpressed limitations derived merely 
from the practice of the past. I ask myself, as the 
only question, what words express or imply that a 
power to pass a law, subject to rejection by the peo- 
ple, is withheld. I find none which do so. The 
question is not whether the people, of their own 
motion, could pass a law without:any act of the 
Legislature. That no doubt, whether valid or not, 


would be outside the Constitution. So perhaps | 


might be a statute purporting to confer the power 
of making laws upon them. But the question put 


in a form to raise the fewest technical objections, 
is whether an act of the Legislature is made uncon- 
stitutional by a proviso that if rejected by the peo- 
ple, it shall not go into effect. If it does go into 
effect, it does so by the express enactment of the 
representative body. I see no evidence in the in- 
strument that the question ever occurred to the 
framers of the Constitution. It is but a short step 
further to say that the Constitution does not forbid 
such a law. 

I agree that the discretion of the Legislature is 
intended to be exercised. I agree that contidence 
is put in it as an agent. But I think that so much 
confidence is put in it that it is allowed to exercise 
its discretion by taking the opinion of its principal 
if it thinks that course to be wise. It has been 
asked whether the Legislature could pass an act 
subject to the approval of a single man. I am not 
clear that it could not. But the difference is plain 
between that case and one where the approval 
required is that of the sovereign body. The con- 
trary view seems to me an echo of Hobbes’s theory 
that the surrender of sovereignty by the people was 
final. I notice that the case from which most of 
the reasoning against the power of the Legislature 
has been taken by later decisions states that theory 
in language which almost is borrowed from the Le- 
viathan. Hobbes urged his notion in the interest 
of the absolute power of King Charles I, and one of 
the objects of the Constitution of Massachusetts 
was to deny it. I answer the first question ‘‘ Yes.” 
I may add, that while the tendency of judicial de- 
cision seems to be in the other direction, such able 
judges as Chief Justices Parker, of Massachusetts, 
Dixon, of Wisconsin, Redfield, of Vermont, and 
Cooley, of Michigan, have expressed opinions like 
mine. 

2. If the foregoing view of the power of the Leg- 
islature is right, Iam of opinion that the second 
question also should be answered ‘‘ Yes.” I find 
nothing which forbids the Legislature to establish 
alocal option upon this point any more than with 
regard to the liquor laws. 

3. The act suggested by the third question is 
open to the seeming objection that it might take a 
part of their power out of the hands of the present 
possessors without the assent, except as given by 
their representatives. But if, as I believe, the Leg- 
islature could give to women the right to vote if 
they accepted it by a preliminary vote, and could 
impose as a second condition that the grant should 
not be rejected by the voters of the Commonwealth, 
I do not see why it might not combine the two con- 
ditions into one, although, as a result, the grant 
might become a law against the will of a majority 
of the male voters. I answer this question also 
\ ** Yes,” OLtveR WENDELL HotMEs. 
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JupGE BAaRKER’s OPINION. 


I see no reason why such an act may not properly 
be made to take effect in particular towns and cities 
only, as well asinall. The right of the General 
Court to grant to the inhabitants of a particular 
place powers and privileges necessary or expedi- 
ent for its regulation or government is plain and 
unquestioned. I find nothing in the Constitution 
to require uniformity throughout the Commonwealth 
in the selection of the inhabitants to whom the local 
government of a town or city shall be committed. 

In my opinion, under our Constitution, the Gen- 
eral Court may provide that any act of the Legisla- 
ture shall take effect upon acceptance by some body 
of voters designated in the act. This practice has 
not been infrequent here from an early date, both 
in local statutes and in statutes concerning corpo- 
rations, and has been held constitutional by decis- 
ions of the Supreme Court. See Wales v. Belcher, 
8 Pick. 508, 510; Stone v. Charlestown, 114 Mass. 
214, 221. It is true that the act under considera- 
tion in Wales v. Beecher may find special justifica- 
tion under the provisions of article 11 of the Articles 
of Amendment; but the act dealt with in Stone v. 
Charlestown, though local, was not within the let- 
ter of this amendment; and in both of those decis- 
ions the judgment of the court was put on broad 
grounds, In the former, Chief Justice Parker said: 
‘¢ Why may not the Legislature make the existence 
of any act depend upon the happening of any fu- 
ture event?” And in the latter, Chief Justice Gray 
held that the Legislature did not in any sense dele- 
gate its constitutional authority in passing the act 
in that form. In respect to this question, I am un- 
able to see any sound distinction between general 
and local acts. If the power resides in the Legisla- 
ture at all, it may be exercised in its discretion. 
The provision of the Constitution in part 1, article 
10, that ‘‘ the people of this Commonwealth are not 
controllable by any other laws than those to which 
their constitutional representative body have given 
their consent,” impliedly sanctions the power. The 
constitutional representative body ‘‘ give their con- 
sent ” to every such law in the most formal man- 
ner. Nor is it, to my mind, an objection to the 
validity of a law so framed, that the body whose 
further assent is required is composed in part of 
inhabitants other than qualified voters. In the case 
of acts of incorporation the members of the voting 
body need not be even inhabitants, and yet without 
their assent the act is not law, and with their assent 
it is law. , 

For the reasons stated, I am of the opinion that 
each of the three questions set forth in the order 
should be answered in the affirmative. 

James M. BARKER. 








JUDGE KNOWLTON’s OPINION. 

In adopting the Constitution the people of the 
Commonwealth established a representative govern- 
ment, consisting of three departments, the execu- 
tive, the legislative, and the judicial. In these, all 
the power originally residing in the people was 
vested, and through them all the functions of the 
government are to be performed. The framers of 
the Constitution did not seek to establish a pure 
democracy, but they preferred a system in which all 
power should be vested in officers chosen by the 
people. The execution of the laws is intrusted to 
the governor and his associates in his department, 
the enactment of the laws to the Legislature, sub- 
ject, qualifiedly, to the approval of the governor, 
and the interpretation of the laws to the justices 
appointed for that purpose. The members of each 
of these departments of the government are charged 
with the duty of doing that which belongs to their 
department. They cannot delegate their official 
power to others. The governor is not a mere agent 
of the people, who can refuse to assume the respon- 
sibility of action in matters within his department, 
and put upon the electors, as his principals, the duty 
of deciding for him whether his actions shall be one 
kind or another. He is for the time the repository 
of al] the power of the people in those matters 
which belong to his office. He must do his official 
duty, and there is no way in which he can shift the 
burden of the executive business from his shoulders 
to those of the people of the Commonwealth. If an 
application for the pardon of a criminal is made to 
him he cannot relieve himself of responsibility by 
entering an order that the pardon shall be granted 
if the people of the State, at a meeting called for 
the purpose, vote in favor of it. 

A judge who, under the Constitution, derives his 
power from the people, cannot refer back to the 
people the cases which he is called upon to decide. 
He cannot give a decree that this case shall be decided 
for the plaintiff, or this law shall be declared uncon- 
stitutional if a majority of the people so desire upon 
the submission of the question to them at their next 
election. The sole power to grant pardons isin the 
governor, and the sole power to decide judicial con- 
troversies is in the judges. By the bestowal of this 
power in the adoption of their Constitution, the peo- 
ple were divested of that which was bestowed, and 
it can be restored to them by nobody so long as the 
Constitution remains unchanged. 

Nor was it any more contemplated by the framers 
of the Constitution that the department of the gov- 
ernment which is charged with the duty of en- 
acting laws should fail to do its whole duty, 
and should merely propose to the people laws, 
which shall or shall not take effect as the people 
vote. The Legislature is the law-making body, 
The people’s representatives, acting together, after 
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due deliberation, are to complete the work of mak- 
ing such laws as seem to them good. Under our 
frame of government, to call in the people to vote 
directly upon the enactment of a law is, in my opin- 
ion, as much an attempt to delegate legislative 
power as the submission of such a question to any 
other tribunal. In the interpretation of similar Con- 
stitutions in other States there is a great weight of 
judicial authority in favor of this view. Decisions 
in accordance with it have been made by the courts 
of last resort in New Hampshire, New York, Penn- 
sylvania, Delaware, Indiana, Iowa, Missouri, Cali- 
fornia and Texas. 

This is the rule in regard to what is strictly legis- 
lation—that is to say, the enactment of general laws 
for the people of a State—but it is very generally 
held that a legislator may submit to the voters of 
towns and cities questions which are local in their 
nature or which have in them a local element, such 
as to make it proper that they should be dealt with 
differently in different places. This rule prevailsin 
Massachusetts. A familiar example of the applica- 
tion of it is the so-called local option provision of our 
law in regard to the sale of intoxicating liquors. In 
Massachusetts, from the earliest times, the towns 
have been in a great degree intrusted with the man- 
agement of their own affairs. Fora time after the 
separation from England, previously to the adop- 
tion of our Constitution, they would seem to have 
been independent democracies. Since that time 
they have been allowed large liberty in the transac- 
tion of their business. The systems which the Leg- 
islature has provided for them have been elastic, so 
that they might be adapted to the different wants 
of the people of different municipalities, To a large 
degree cities and towns may determine for them- 
selves the machinery as well as the methods by 
which they will manage their affairs. Within cer- 
tain limits towns may determine the number of 
their selectmen, of their assessors and their 
school committee and the length of their re- 
spective terms of office, etc. The doctrine on 
which these statutes are awarded is not that the 
Legislature may delegate authority to enact laws for 
all the people of the Commonwealth, but that it 
may submit to the voters of a city or town the right 
to vote on any question which may affect their in- 
terests differently from the interests of those in 
other parts of the Commonwealth. In doing this 
the Legislature recognizes tlhe principle of local self- 
government which has always been a distinctive 
feature of our New England system. 

Voting in city and town elections is simply a part 
of the management of the city’s or town’s business. 
It can in no way affect the State at large. The Leg- 
islature may give cities and towns as large liberty 
as it chooses in regard to any question which is 





local. If the education or experience in business, 
or wealth of women as compared with that of men, 
or the relative number of women and men, differs 
materially in different municipalities, so as to make 
the considerations properly to be regarded in favor 
of allowing women to vote in town elections much 
stronger in one town than in another, the Legisla- 
ture may leave to the voters of the town the ques- 
tion whether they will extend municipal suffrage to 
women. I think the Legislature may find great 
differences in different parts of the Commonwealth 
in regard to the desirability of the proposed change, 
and that the question to be considered is, in part at 
least, a local one. 

There are many widows of men lost at sea and 
there are wives of seamen, who by reason of their 
occupation are unable to be present at town 
meetings, and who are accustothed to be repre- 
sented by their wives in the management of their 
business, so that a large part of the taxable 
property could not be represented at town meet- 
ings except by women, And may there not be 
cities or towns in the Commonwealth where the 
relative number of men and women and their 
respected occupations and their connections with 
the management of property would be very dif- 
ferent, and where the legitimate arguments which 
could be adduced in favor of municipal suffrage for 
women would not'be the same? If citizens of Bos- 
ton should petition for an amendment of the char- 
ter of that city giving the right to women to vote 
at city elections, it would seem that the Legislature 
might enact such an amendment, to be adopted by 
the city or not, as the voter should determine. I 
think that a town may as well be permitted to de- 
cide whether, in conducting its government, it will 
invite women to the polls as whether it will adopt 
the Australian ballot, or whether it will act alone 
instead of being merged into another city or town 
by annexation. 

It seems to me that the Legislature has constitu- 
tional authority to pass a law allowing women to 
vote at city and town elections in such cities and 
towns as shall determine in favor of giving them 
the ballot. Marcus P. KNow. Ton. 


JUDICIAL POWER TO SUSPEND SEN- 
TENCE. 


NEW YORK COURT OF APPEALS, FEBRUARY, 1894. 
PEOPLE v. ATTRIDGE. 


The power to suspend sentence, after conviction, is inherent 
in every court of record having criminal jurisdiction. 


O’Brien, J. The question presented by this ap- 
peal is novel and important. The Supreme Court 
has, by mandamus, commanded the Court of Ses- 
sions to proceed to judgment in a criminal case and 
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to pass sentence upon the defendant after convic- 
tion. The power of the court to grant the writ, 
under the circumstances disclosed by the record, is 
denied. 

On the 4th of March, 1892, John Attridge was 
convicted in the Court of Sessions of Monroe 
county, composed of the county judge and two jus- 
tices of Sessions, upon his own plea of guilty, of the 
crime of grand larceny in the second degree. ‘he 
defendant was a clerk in a mercantile firm, and the 
offense consisted in the appropriation to his own 
use of a sum of money which belonged to his em- 
ployers, and which came to his possession or under 
his charge by virtue of his employment. There were 
supposed to be certain mitigating circumstances 
connected with the transaction growing out of his 
youth, previous good character, and otherwise, that 
were presented to the court through a petition 
signed by numerous respectable citizens, who prayed 
that his sentence be suspended. Three days after 
the conviction he was brought before the court, and 
the county judge presiding sentenced him to im- 
prisonment. The two justices of Sessions dissented, 
and announced as the judgment of the court that 
sentence be suspended. The defendant was re- 
manded to the custody of the sheriff, but dis- 
charged soon after from the commitment upon 
haheas corpus, granted by a justice of the Supreme 
Court holding a Court of Oyerand Terminer, on the 
ground that the sentence pronounced by the county 
judge, not having been concurred in by a majority of 
the court, was illegal. He was however remanded 
to the custody of the sheriff, to the end that the 
Court of Sessions might pronounce a legal sentence 
in the case. He was again brought before that 
court on the 14th of March, and the judgment 
thereupon given that the sentence be saspended 
during good behavior. The county judge dissented, 
and the defendant was thereupon discharged from 
custody. On the 27th of June following, the Su- 
preme Court, at Special Term, upon the application 
of the district attorney, granted a peremptory writ 
of mandamus commanding the Court of Sessions to 
proceed to judgment and to sentence the defendant 
to the punishment prescribed by law. The order 
granting the writ has been affirmed at the General 
Term. 

The precise question involved therefore is the 
power of a court of record, possessing jurisdiction 
in criminal cases, to suspend judgment after convic- 
tion. The Court of Sessions is a court possessing 
superior criminal jurisdiction and common-law 
powers. People v. Bradner, 107 N. Y. 1. It pos- 
sesses all the powers formerly exercised by superior 
courts of criminal jurisdiction in England, except 
so far as these powers have been changed or abro- 
gated by statute. There can, I think, be no doubt 
that the power to suspend sentence after conviction 











was inherent to all such courts at common law. The 
practice had its origin in the hardships resulting from 
peculiar rules of criminal procedure, when the court 
had no power to grant a new trial, either upon the 
same or additional evidence, and the verdict was 
not reviewable upon the facts by any higher courts, 
The power, as thus exercised, is described in this 
language by Lord Hale: ‘‘ Sometimes the judge re- 
prieves before judgment, as where he is not satis- 
fied with the verdict, or the evidence is uncertain, 
or the indictment is insufficient, or doubtful whether 
within clergy. Also when favorable or extenuating 
circumstances appear, and when youths are con- 
victed of their first offense. And these arbitrary 
reprieves may be granted or taken off by the justices 
of jail delivery, although their sessions be adjourned 
or finished, and this by reason of common usage.” 
2 Hale P. C., chap. 58, p. 412. This power belonged 
of common right to every tribunal invested with au- 
thority to award execution in a criminal case. 1 
Chit. Crim. Law (1st ed.), 617, 758. 

Without attempting to collate all the authorities 
on the subject, it is sufficient to say that the power 
to suspend sentence at common law is asserted by 
writers of acknowledged authority on criminal ju- 
risprudence, by the uniform practice of the courts 
and numerous adjudged cases. 2 Hawk. P. C., 
chap. 51, § 8; 1 Bish. Crim. Proc., § 1124; 4 BI. 
Com, chap. 31; People v. Graves, 31 Hun, 382; 
People v. Harrington, 15 Abb. N. C. 161; People v. 
Whipple, 9 Cow. 715; Carnal v. People, 1 Park. 
Cr. 262, 266; Com. v. Dowdican, 115 Mass. 
136; State v. Addy, 14 Vroom, 114; Weaver v. 
People, 33 Mich, 297; People v. Riley, 53 id. 260; 
Com. v. Maloney, 145 Mass. 205; Sylvester v. State, 
65 N. H. 193. 

The courts below were of the opinion that section 
12 of the Penal Code deprives the court in all cases 
of any discretion with respect to the imposition of 
the punishment prescribed by law. The language 
of that section is as follows: ‘‘The several sections 
of this Code which declare certain crimes to be pun- 
ishable as therein mentioned, devolve a duty upon 
the court authorized to pass sentence to impose the 
punishment prescribed.” This provision was not 
intended to, and did not, abrogate any power over 
the judgment which the courts possessed before. 
The provision is declaratory of the law as it always 
existed, for it was always the duty of the court to 
impose the punishment upon conviction, but this 
duty was never supposed to be inconsistent with the 
power to suspend the judgment until the next term 
of the court or indefinitely. Since the granting of 
the writ in this case the above section of the Penal 
Code has been amended by chapter 279 of the Laws 
of 1898 by adding to it these words: ‘‘ But such 
court may, in its discretion, suspend sentence dur- 
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ing the good behavior of the person convicted, 
where the maximum term of imprisonment pre- 
scribed by law does not exceed ten years, and such 
person has never before been convicted of a felony.” 
It is admitted by the learned district attorney that 
this amendment, though passed since the writ in 
this case was directed by the order, is applicable to 
this case, as the defendant in the indictment has 
not yet been sentenced, and if brought before the 
court for that purpose, pursuant to the command of 
the writ, sentence may be suspended if the enact- 
ment is valid. He meets this difficulty however by 
strenuously insisting that the amendment encroaches 
upon the power of the governor to grant reprieves 
and pardons, which is exclusively vested in him un- 
der the State Constitution, Const., art. 4, § 5. 
There can be no doubt that if the amendment dis- 
tributes any part of the pardoning power conferred 
upon the executive to some other department of the 
government, the legislation is in conflict with 
the Constitution, and invalid. The power to sus- 
pend sentence and the power to grant reprieves and 
pawdons, as understood when the Constitution was 
adopted, was totally distinct and different in their 
origin and nature. The former was always a part 
of the judicial power. The latter was always a part 
of the executive power. The suspension of the sen- 
tence simply postpones the judgment of the court, 
temporarily or indefinitely, but the conviction and 
liability following it, and al) civil disabilities, re- 
main and become operative when judgment is ren- 
dered. A pardon reaches both the punishment pre- 
scribed for the offense and the guilt of the offender. 
It releases the punishment and blots out of existence 
the guilt, so that in the eye of the law the offender 
is as innocent as if he had never committed the of- 
fense. It removes the penalties and disabilities and 
restores him to all his civil rights. It makes him, 
as it were, a new man, and gives him a new credit 
and capacity. Hx parte Garland, 4 Wall. 333; U.S. 
v. Klein, 13 id. 128; Knate v. U.S., 95 U. S. 149. 
The framers of the Federal and State Constitu- 
tions were perfectly familiar with the principles 
governing the power to grant pardons, and it was 
conferred by these instruments upon the executive 
with full knowledge of the law upon the subject, 
and the words of the Constitution were used to ex- 
press the authority formerly exercised by the Eng- 
lish crown, or by its representatives in the colonies. 
Ex parte Wells, 18 How. 307. As this power was 
understood, it did not comprehend any part of the 
judicial functions to suspend sentence, and it was 
never intended that the authority to grant reprieves 
and pardons should abrogate or in any degree re- 
strict the exercise of that power in regard to its own 
judgment that criminal courts had so long main- 
tained. The two powers, so distinct and different 





rate and distinct, the one to be exercised by the ex- 
ecutive and the other by the judicial department. 

We therefore conclude that a statute which in 
terms authorizes courts of criminal jurisdiction to 
suspend sentence in certain cases, after conviction, a 
power inherent in such courts at common law, which 
was understood when ‘the Constitution was adopted 
to be an ordinary judicial function, and which ever 
since its adoption has been exercised by the courts, 
is a valid exercise of legislative power under the 
Constitution. It does not encroach in any just 
sense upon the powers of the executive as they have 
been understood and practised from the earliest 
times. The power to suspend the judgment during 
good behavior, if understood as expressing a condi- 
tion upon the compliance with which the offender 
would be absolutely relieved from all punishment 
and freed from the power of the court to pass sen- 
tence, is open to more doubt. The Legislature can- 
not authorize the courts to abdicate their own 
powers and duties or to tie their own hands in such 
a way that after sentence has been suspended, they 
cannot, when deemed proper and in the interest of 
justice, inflict the proper punishment in the exer- 
cise of a sound discretion. Nor can the free and 
untrammelled exercise of this power or the right to 
pass sentence according to the discretion of the 
court be made dependent upon compliance with 
some condition that would require the court to try 
a question of fact before it could render the judg- 
ment which the law prescribes. The statute must 
not be understood as conferring any new power. 
The court may suspend sentence as before, but it 
can do nothing to preclude itself or its successor 
from passing the proper sentence whenever such a 
course appears to be proper. This, we think, is all 
that the statute intends, and that was the only effect 
of the judgment. It is a power which the court 
should possess in furtherance of justice, to be used 
wisely and discreetly, and it is perhaps creditable 
to the administration of justice in such cases that 
while the power has always existed, no complaint 
has been heard of its abuse. 

The order of the General and Special Terms 
should be reversed and the mandamus denied. 

All concur. 


Order reversed. 
——_—__—__—_——— 


TRIAL BY JURY. 


[* its elaborate review of Judge Dillon’s Lectures 
on English and American Jurisprudence, the 
New York Sun says: 

‘‘Judge Dillon is not one of those lawyers who, 
privately or openly, ridicule and denounce our sys- 
tem of trial by jury. He, on the contrary, considers 
the trial by jury an essential part of our judicial 
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system. In his view, ‘it is more than a cherished 
tradition; its roots strike down deep into the ex- 
perience, the life, and nature of the people who have 
developed and perpetuated it. It gives an in- 
dividuality to our legal system. It is a vital part of 
it. Its shortcomings are not inherent. If judges 
will do their full duty jurors will do theirs. I have 
tried, literally, thousands of cases with jurors, and 
the instances are few where I had reason to be dis- 
satisfied with their verdicts.’ On another page we 
read: ‘In criminal cases there is no substitute for 
the jury that would be acceptable to the profession, 
or endured by the people. In the solemn act of 
passing upon the guilt of those charged with offenses 
against the public, the jury represent the majesty 
of the people as a whole; and, when acting under 
the guidance of a capable judge, their verdicts are 
almost always right. In the occasional cases where 
the offender has been almost more sinned against 
than sinning, but which cannot be anticipated or 
excepted from the Criminal Code, and where the 
offenders are consequently technically guilty, and a 
judge would feel bound so to decide, the jury ad- 
minister an irregular equity, not capable of being 
defined and formulated, nor of a nature to be ex- 
pressly sanctioned by the law-giver, but which 
satisfies the judgment and conscience of the com- 
munity, without overturning the criminal statute, 
which still stands intact.’ 

‘In connection with this subject Judge Dillon 
cites the weighty testimony of the late Mr. Justice 
Miller of the United States Supreme Court, whose 
opinions regarding the jury system underwent a 
change in the course of his life. He said, it seems, 
at one time to the author, that his notion of an ideal 
trial court was one composed of three judges, to try 
all civil issues of law or fact. Not long before his 
death however he wrote a paper which expressed 
his deliberate and final appreciation of the worth of 
trial by jury. ‘I must confess,’ he says in this paper, 
‘that my practice in the courts, before I came to the 
bench, had left upon my mind the impression that, 
as regards contests in the courts in civil cases, the 
jury system was one of doubtful utility; and if I 
had then been called upon as a legislator to provide 
for a system of trial in that class of actions, I should 
have preferred a court constituted of three or more 
judges, so selected from different parts of the dis- 
trict or circuit in which they presided, as to prevent, 
so far as possible, any preconcerted action or agree- 
ment of interest or opinion, to decide all the ques 
tions of law and fact in the case, rather than the 
present jury system.’ After defining the principles 
which in his judgment ought to govern the relations 
of a judge to a jury, Justice Miller goes on to say: 
‘An experience of twenty-five years on the bench, 
and an observation during that time of cases which 
come from all the courts of the United States to the 








Supreme Court for review, as well as of cases tried 
before me at nisi prius, have satisfied me that, when 
the principles above stated are faithfully applied by 
the court in a jury trial, and the jury is a fair one, 
then, as a method of ascertaining the truth in re- 
gard to disputed questions of fact, a jury is in the 
main as valuable as an equal number of judges would 
be, or any less number. And I must say that in my 
experience, in the conference room of the Supreme 
Court of the United States, which consists of nine 
judges, I have been surprised to find how readily 
those judges come to an agreement upon questions 
of law, and how often they disagree in regard to 
questionssof fact which apparently are as clear as 
the law. I have noticed this so often that I am 
willing to give the benefit of my observation on this 
subject to the public, that judges are not pre- 
eminently fitted over other men of good judgment 
in business affairs to decide upon mere questions of 
disputed fact.’ 


“It is of course acknowledged by Judge Dillon 
that civil controversies are much more complicated 
than criminal trials, and that the verdicts of juries 
in civil cases are much less satisfactory. He attrib- 
utes this shortcoming however to two obvious and 
remediable causes: first, juries, though they always 
ought to be, too frequently are not composed of the 
better class of citizens in respect of intelligence, 
moral character, and business experience; secondly, 
judges have been deprived in many of the States of 
some of the powers necessary to secure a true ver- 
dict, and not only there, but elsewhere, they fail to 
use the power of correcting the mistakes of juries 
by an adequate exercise of the right to grant new 
trials. In some of the States —by way of example 
the author cites Missouri, Wisconsin, Illinois, Iowa, 
Arkansas, Mississippi, and North Carolina—statutes 
have been passed which degrade the judge from 
being the presiding and guiding intelligence at the 
trial into an officer whose functions rather resemble 
those of a mere moderator. For instance, ‘he is 
forbidden to charge upon the facts, forbidden to 
sum up the case upon the evidence, forbidden to 
express any opinion upon the value of the testimony, 
and is expressly required to confine his charge or in- 
structions to a barren, and to the jury often unin- 
telligible, statement of the law of the case;’ some- 
times moreover he is compelled by statute to give or 
refuse instructions in the precise form in which they 
are framed by counsel. The author of these lectures 
repeats that, if the judges are permitted to do their 
full duty and will do it, the jurors will do theirs. 
‘If we are to expect satisfactory verdicts, the pre- 
siding judge must, in his charge, make the way of 
the jury plain and clear, and he must have the legal 
power as well as the ability to do this.’ The legis- 
lation above referred to, being intended to circum- 
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scribe or cripple a judge’s powers, implies a distrust 
either of the capacity or of the integrity of judges, 
and overlooks the need on the part of the jury for 
intelligent judicial instruction and guidance. For 
the shortcomings of the jury system, Judge Dillon 
would seek a remedy, not in the line of these statutes, 
which are based on the assumed continuance of 
their cause, but by a removal of the cause, through 
securing judges competent to the full discharge of 
the high and delicate duties of their office. To 
cripple the judge increases rather than diminishes 
the evils complained of. Under the practice re- 
quired by the statutes of those States which have nar- 
rowed the powers of judges in jury trials, mistaken 
verdicts are greatly multiplied. At the same time, as 
an indirect, although unintended, consequence of 
restrictive legislation, Judges have been led to pay 
too much respect to erroneous and eccentric ver- 
dicts. The author tellsus that he has known judges 
to boast that they have never exercised their power 
to set verdicts aside, although the exercise of this 
right is sometimes indispensable tc prevent a mis- 
carriage of justice. 

‘It is further pointed out that the danger of such 
a miscarriage is enhanced by the prevalence in cer- 
tain States of the false principle of the scintilla 
doctrine, which amounts to this, if there is a scintilla 
of evidence, the case must go tothe jury. The true 
doctrine is here declared to be that approved, after 
some fluctuation, by the Supreme Court of the 
United States—namely, that no case ought to be 
submitted to a jury, where the evidence in favor of 
the party who asks for the submission is so weak 
that a verdict in his favor ought to be set aside by 
the court. The injustice often produced by the 
scintilla doctrine and by the refusal of the trial court 
to interfere with unsound verdicts, is of course 
made final by the refusal of the appellate court, ex- 
cept in cases of the most flagrant wrong, to overrule 
the discretion of the trial court refusing a new trial. 
The sum of Judge Dillon’s remarks upon this topic 
is that ‘if the courts will clearly instruct juries, 
and will exercise, when they ought to do so, the 
power to set aside verdicts and grant new trials, 
there will be fewer complaints about trial by jury, 
and less agitation for a change in the law whereby 
verdicts may be rendered by a less number than the 
whole of the jury ’—a change which the author be- 
lieves to be based upon no necessity, and in the 
highest degree unwise. 





DEATH OF SIR JAMES STEPHEN. 


\HE Hon. Sir James Fitzjames Stephen, one of 
the greatest authorities on criminal law in the 
world, died at Ipswich, England, on the 11th in- 
stant, in the sixty-fifth year of his age. He was 





born in London in 1829, and was educated at Trinity 
College, Cambridge, where he graduated in 1852. 
Two years later he was called to the bar at the Inner 
Temple. He served as recorder of Newark-on-Trent 
from 1859 to 1868. 

During the famous trial of the Rev. Roland Wil- 
liams, who was charged with heresy by the Bishop 
of Salisbury, he was counsel for the defense. He 
was unsuccessful in a Parliamentary contest at Har- 
wich in 1865, and he also failed in his candidacy 
for the post of recorder of London. Four years 
later he was appointed legal member of the council 
of the governor-general of India. During the three 
years which he spent in India, he devoted most of 
his time to codifying Indian law. 

“‘Macaulay’s essay on Warren Hastings,” he once 
said, ‘‘ filled me with the same feeling toward India 
which a boy has after reading Marryat’s novels for 
the sea.” 

While in India Sir James examined diligently and 
minutely the official documents relating to Warren 
Hastings and the men of that day. The. result of 
his investigations was a considerable diminution of 
his faith in Lord Macaulay’s judgment of character. 
Upon his return to London he wrote several essays 
and books upon this subject, and was a candidate 
for member of Parliament from Dundee, but was 
not elected. In 1875 he was appointed by the Inns 
of Court to be professor of common law and a mem- 
ber of the councils of legal education and law re- 
porting. He was made a knight commander of the 
Order of the Star of India in 1877, and the follow- 
ing year he was appointed a member of the Royal 
Commission Upon the Code of Indictable Offenses. 

In 1879 Lord Cairns nominated him justice of the 
Exchequer Division of the High Court of Justice, 
to succeed the late Baron Cleasby. For the next 
twelve years Sir James’s time was devoted almost 
equally to literature and to law. It was said of him 
that he was a lawyer among literary men and a 
literary man among lawyers. His speeches and his 
legal decisions ran in a style that reminded one of 
Macaulay, whom he had evidently taken for his 
literary model. His literary sketches bear the stamp 
of a sound mind and good judgment. His first 
production was a series entitled ‘‘ Essays by a Bar- 
rister,” which appeared in the Saturday Review and 
secured for him a foothold in the literary world. 
While on the bench many of his decisions and utter- 
ances were severely criticised. 

‘*T should not believe a man on his oath,” he 
once said, ‘‘who told me he did not care for get- 
ting on.” That remark was criticised in nearly 
every publication in England, much to his lordship’s 
disgust. The small things of life did not interest 
him very much, and he frequently amused a room- 
ful of barristers and spectators by asking the mean- 
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ing of something which an ordinary child might 
know. There was a suit before him once which in- 
volved an actor and a manager. 

‘*What do you mean by an understudy?” his 
lordship asked, contracting his brow. When it was 
explained to him he simply nodded his head and 
said, ‘Ah, that’s what it means, is it!” A lawyer 
once said that he feared to use the word ‘‘nut- 
cracker” or any other simple expression of that kind 
for fear his lordship would want an explanation 
of it. 

The last great trial over which he presided was 
that of Mrs. Florence Maybrick, an American who 
was convicted in August, 1889, of causing the death 
of her husband by the use of arsenic, and who is 
now in Woking Prison, her sentence of death hav- 
ing been commuted to imprisonment for life. 

On April 7, 1891, owing to ill health, he retired 
from the bench. Upon the day of his retirement 
there was a brilliant gathering of the bench and bar, 
before whom he delivered his farewell speech. His 
voice was low and broken, His health had broken 
down, he said. His mind was no longer strong. 
He feared that his active life had come to an end, 
and that he had seen his day. Upon his retirement 
the London Law Journal said of him: ‘‘ He was the 
greatest authority on criminal law that the bar hes 
ever produced, being familiar not only with the his- 
tory of the criminal procedure of his own country, 
but with that of many other lands. He has treated 
punishment in a scientific fashion and as a means to 
an end, and although some individuals may have 
cause to complain of his severity, the community 
has every reason to acknowledge his wisdom.” 

The stories told of his severe utterances and of 
his gentle and merciful deeds would fill a volume. 
Although his manner was rough and his sentences 
invariably pronounced in a harsh voice, genuine dis- 
tress always appealed to his kind heart and won his 
sympathy. His lordship never had the slightest 
hestitation in rebuking a barrister, of no matter how 
high standing, who failed even for an instant to re- 
spect the dignity of the court or who took unfair 
advantage of a witness, And Sir James’s rebukes 
were often more dreaded than the adverse verdict 
of a jury. On the other hand, he would go far out 
of his way to assist a struggling young barrister who 
lacked only experience. 

Mr. Montague Williams, in his reminiscences, 
wrote: ‘‘I happened to be specially retained in a 
case upon the eastern circuit tried before Mr. Jus- 
tice Stephen. It was a matter of great importance, 
and I was for the defense. On the second day of 
the trial I experienced the greatest agony in my 
throat, and spoke so hoarsely when addressing the 
jury that I had to get quite close to them in order 
to make myself heard. I shall never forget the 








kindness of the most excellent judge who was pre- 
siding. and who, under the crust of stern severity, 
concealed the gentleness of a woman. While I was 
speaking I noticed that he had gathered up his 
papers and was about to shift his position. In the 
tenderest possible way he said, ‘Goon, Mr. Wil- 
liams, I do not want you to come nearer to me, be- 
cause then you will be further off from the jury. 
But Iam coming down to you, asI don’t wish to 
lose one single word you have to say. Isee you are 
suffering pain.’ 

‘* His lordship then came down and sat in the seat 
at the counsel table usually occupied by the clerk 
of Arraigns.” 

Among the best known writings of Sir James 
Stephen are his ‘‘ General View of the Criminal Law 
of England,” ‘‘ Liberty, Equality, and Fraternity,” 
‘*A Digest of the Law of Evidence,” ‘‘ A Digest of 
Criminal Law,” and ‘‘A History of the Criminal 
Law of England.” 

At the time of his death he was counsel for Cam- 
bridge University. He married Mary Richenda, 
daughter of the Rev. J. W. Cunningham, Vicar of 
Harrow-on-the-Hill. His brother, Leslie Stephen, 
who survives him, is one of the cleverest of Eng- 
land’s living writers. 





ROBERT EARL. 


NOTHER election for judge of the Court of Ap- 
peals will be held next November, and if a 
Republican candidate is chosen the political com- 
plexion of the court will be Republican for the first 
time in many years. The retiring judge is Robert 
Earl, who will reach the age of seventy years on 
September 10 of the present year, and who cannot 
under the Constitution serve longer than until the 
end of 1894. Judge Earl has nearly completed a 
quarter of a century of service on the bench of the 
highest court of this State. He was a member of 
the old Court of Appeals, of the Commission of Ap- 
peals, and has been a judge of the present court 
since it was organized. He has an enviable reputa- 
tion for fairness, which led to his nomination by 
both parties at the expiration of his fourteen-year 
term in 1890. Since that time he has on some oc- 
casions shown partisanship in election cases, but his 
reputation is still that of one of the ablest judges 
on the bench. His opinions are usually brief and 
clear.—New York Tribune. 
a ee 
A sarcastic lawyer, during the trial of a case, re- 
marked: ‘Cast not your pearls before swine.” 
Subsequently, as he arose to make the argument, the 
judge said facetiously: ‘‘ Be careful, Mr. S., not to 
cast your pearls before swine.” ‘ Don’t be alarmed, 
your honor! I am about to address the jury, not 
the court.”—Jrish Law Times. 























THE ALBANY LAW JOURNAL. 199 








Abstracts of Recent Decisions. 


ACCRETION—RIGHTS OF ADJOINING LAND-OWNERS. 
—In Crandall v. Allen, decided in the Supreme 
Court of Missouri, in December, 1898 (24 S. W. 
Rep. 172), it was held that where an accretion to 
land of one of two riparian owners, whose lands 
adjoin, gradually extends in front of the land of 
the other, the owner on whose land the accretion 
first commences is not entitled to all the land 
formed thereby, but only to that which lies in front 
of his own land. 


ALTERATION OF INSTRUMENTS.—To invalidate a 
note by alterations they must be made by a person 
claiming a benefit under the note, with intent to 
defraud the maker. Gwin v. Anderson (Ga.), 18 8S. 
E. Rep. 43. A material alteration of a written in- 
strument cannot invalidate it when made by a 
stranger to the contract. Murray v. Peterson 
(Wash.), 33 Pac. Rep. 969. 


CouURTS—DISQUALIFICATION UF JUDGE.—A dis- 
trict judge is not disqualified from presiding ou a 
trial for a criminal offense by the fact that he was 
district attorney when it was committed, where it 
appears that he had nothing to do with the prose- 
cution of the case, either in examining the wit- 
nesses or preparing the complaint or indictment, 
and that he resigned his position before the indict- 
ment was presented. Uteman v. State (Tex.), 24 8. 
W. Rep. 412. 


EVIDENCE—DECLARATIONS—RES GEST#.—In an 
action against a railroad company for injuries al- 
leged to have been caused by the defective condi- 
tion of a locomotive engine, declarations as to the 
condition of the engine by engineers in charge of 
it, made at various times from six hours to five 
months before the accident, are inadmissible in evi- 
dence against the company, not being part of the 
res geste. Louisville & R. Co. v. Stewart (U. 8. Cire. 
Ct. App.), 56 Fed. Rep. 808. 


LEASE-—ORAL AGREEMENT.—In an action 
on a lease parol evidence is not admissible to show 
that, at the time the lease was made, plaintiffs 
agreed to make, within a year, certain alterations 
in the demised premises, so as to make them con- 
form to the stipulations of a prior oral agreement, 
made contemporaneously with a written contract of 
lease, in pursuance of which written contract such 
lease was executed. Averill v. Sawyer (Conn.), 27 
Atl. Rep. 76. 





Lost NOTE—EVIDENCE OF Loss.—In an action for 
the amount of a note alleged to be lost, evidence 
that plaintiff put the note in an envelope, and has 
not seen it since, and does not know where it is, is 
insufficient to show loss. Wiedenfeld v. Gallagher 
(Tex.), 24S. W. Rep. 333. 





MASTER AND SERVANT—INJURIES TO EMPLOYEE— 
VICIOUS ANIMAL.—Where a master, a corporation, 
furnished a horse for the use of its servant in the 
line of his employment, wherein said horse injured 
the servant, the jury were properly instructed that, 
even if they should find that the horse was vicious 
and dangerous, still that the plaintiff could not re- 
cover unless the jury further found from the testi- 
mony that the master, through its managers or offi- 
cers, knew, or by the exercise of proper care and 
diligence might have known, of the vicious and 
dangerous character of the horse. George H. Ham- 
mond Co. v. Johnson (Neb.), 56 N. W. Rep. 967. 


MORTGAGE FORECLOSURE—SALE FOR EXCESSIVE 
AMOUNT.—Where, by reason of a mistake in the 
computation of interest on a note secured by a mort- 
gage, there is claimed to be due in the notice of 
foreclosure sale a larger sum than is legally due, 
and the premises are bid in by the mortgagee for 
the sum so claimed, but in good faith, believing 
that he is only bidding for the sum actually due, 
and the mortgagor is attempting to recover by ac- 
tion against the mortgagee, as surplus, the exces- 
sive interest so computed and included in the sum 
bid, and the premises are of less value than the sum 
actually and legally due, the mortgagee may be af- 
forded equitable relief and a resale ordered. Lane 
v. Holmes (Minn.), 57 N. W. Rep. 132. 





MR. JUSTICE WHITE INSTALLED. 


(HE Hon. Edward Douglass White of Louisiana 

was installed as an’ associate justice of the 
United States Supreme Court on Monday, March 12 
The court, headed by the chief justice and wearing 
their silken robes of office, entered the chamber at 
noon. Mr. White, also wearing his robe of office, 
came last in the procession. When the court had 
been opened, Chief Justice Fuller arose and stated 
that it gave him pleasure to announce that the 
vacancy on the bench had been filled by the appoint- 
ment of Mr. White of Louisiana. Mr. White was 
present, he said, and would now take the oath of 
office. 

Thereupon the clerk read Mr. White’s commission 
and Mr. White read his oath of office. He enun- 
ciated his words with great distinctness and spoke 
in a voice that was round and mellow and with con- 
siderable elocutionary effect. When he had finished 
his reading, the clerk added the words, ‘‘So help 
you, God.” 

‘So help me, God,” repeated the new justice, 
bowing his head reverently. 

Justice White then passed down the line, taking 
the chair on the extreme left, which is the seat al- 
ways occupied by the youngest member of the court, 
and the ceremony was at an end. 
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HERE can be no doubt that Cicero and the 

younger Pliny received large sums from their 

clients while those clients were still living. Balbus is 
not likely to have secured the argument “ Pro Balbo ” 
for a mere trifle; and the gratitude of Sicily for the 
prosecution of Verres undoubtedly took a very sub- 
stantial form. Apart from all such honoraria, it is 
recorded that both Cicero and the younger Pliny re- 
ceived legacies from clients to the amount of 
£170,000. 


In Burgess’s Anchovy case (3 D. M. & G. 896), in 
which the two brothers Burgess, sons of the origi- 
nal inventor of the sauce, were the litigants, the 
brother to whem the sauce business had been left 
complained of the other vending the sauce, and the 
lord justice begins his judgment thus: ‘‘All the 
Queen’s subjects are entitled to manufacture pickles 
and sauces, and not the less so that their fathers 
have done it before them. All the Queen’s subjects 
are entitled to use their own name, and not the less 
so that their fathers have done it before them.” 
Given these propositions, the plaintiff, fraud apart, 
had no case. 


There are lots of interesting questions in con- 
nection with morals. For instance, is a lie ever 
justifiable? Many say it is not; others say it is. 
Years ago I was told the story of an event in the 
French Revolution. A father and son were ar- 
rested for being bad citizens. Perhaps it was be- 
cause they did not think Robespierre quite a saint. 
The son was tried first and convicted. The penalty 
was death. A kind-hearted jailer locked father 
and son in the same cell. At break of day a soldier 
called out the name of the son to go to execution. 
The son was asleep, and the father took his place, 
saying the name of the condemned man was his. 
He was executed. The son was not again sentenced, 
and he lived afterward to tell the story with tears. 
I submit for your meditation whether that was such 
a bad lie after all. My own impression is that if 
death is to be the punishment for telling such a lie, 
the race of liars will not be very numerous. —Fred- 
erick R. Coudert. 


“Counsel are sometimes,” says the Dublin Evening 
Telegraph, ‘‘ at their wit’s end in the Irish Court of 
Appeal dealing with problems put to them on the 
spur of the moment by members of the court, espe- 
cially by the Lord Chief Baron Palles and Lord Jus- 
tice Fitzgibbon. Wonderful is the tact displayed 
to avoid being entrapped into an opinion or an ad- 
mission where the logical sequence is in doubt. 
Thus one resourceful counsel has a favorite formula, 
‘My lord, I will deal with that presently, but allow 
me first to finish what I have to say on this point 





which I am arguing,’ and so he continues. The 
latest instance of dealing with court puzzles has just 
occurred as a precedent. A member of the junior 
bar of long standing—Mr. Hyacinth Plunkett—was 
challenged by Lord Justice Fitzgibbon to say what 
his view would be on a particularly obscure crux. 
Mr. Plunkett set the court in a roar by his prompt 
grandiloquent rejoinder—‘My lord, were I a 
younger junior I would say that I feel dazzled by 
the brilliancy of your lordship’s conundrum!’ Mr. 
Plunkett was allowed to finish his argument with- 
out further interruption.” 


Lord Justice Knight Bruce had a rare gift of sar- 
casm. When a young barrister was asserting very 
positively some bad law, Knight Bruce turned to 
the leading counsel of his court and gravely asked 
each of them successively whether he was aware of 
the doctrine in question, as it was new to him. On 
another occasion a barrister began by saying that 
the case was not arguable by the other side. “ Then 
I suppose we shall be impeached if we decide 
against you,” said the lord justice. A well-known 
counsel, in the course of a long, dry speech, cited 
the maxim “Hapressio unius exclusio alterius,” mak- 
ing the i in uniuvs short. The false quantity roused 
the lord justice from a half-slumber into which he 
had been lulled by the speech, and he at once ex- 
claimed ‘‘ unius/ Mr. , unius! We always pro- 
nounced it ‘ wniiis’ at school.” ‘Oh, yes, my lord,” 
replied Mr. ——, ‘‘ but some of the poets use it short 
for the sake of the metre.” ‘‘ You forget, Mr. ——,” 
rejoined the lord justice, ‘‘that we are prosing 
here.” 





If an advertisement board falls from a shop-door 
upon the head of a passenger, who brings an action 
against the shop-owner, who does not condescend 
to explain how the board happened to fall, it is very 
doubtful whether there is any evidence of negli- 
gence for the jury. This is what Mr. Justice 
Hawkins is reported to have thought in a case tried 
before him with a special jury recently. With great 
respect, we should have told the jury that the action 
was undefended. What becomes of the maxim Res 
ipsa loquitur and all the learning which has in- 
crusted it? As Smith on Negligence puts it (p. 246): 
“ There are a class of cases in which there has been 
no direct evidence of any particular act of negli- 
gence, beyond the mere fact that something unusual 
has happened which has caused the injury; and 
upon the maxim, or rather phrase, res ipsa loquitur, 
it has been held that there is evidence of negli- 
gence.” Kearney v. London and Brighton Railway 
Company is really conclusive. A brick fell out of 
a railway bridge without any assignable cause. 
‘*This,” said the Exchequer Chamber, ‘is not only 
evidence, but conclusive evidence, that it was 
loose "—res ipsa loguitur.—London Law Journal. 
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HE English bar is proverbially conserva- 
tive, even beyond our own, but sooner or 
later adopts the more advanced views of its 
American brethren. This is notably instanced 
by the call of a meeting for the purpose of 
forming a bar association, and the drafting of a 
Constitution for that purpose. A leading Eng- 
lish law periodical commenting upon this fact 
says: “Instances are constantly arising which 
show how absolutely essential it is that the bar 
should be properly organized in order to bring 
about needed reforms.” The proposed Con- 
stitution provides for an address by the presi- 
dent of the association at the annual meeting 
and a discussion of matters of interest to the 
bar, the proceedings to close with a social re- 
union, bringing together the judges and both 
branches of the profession. 

This and other portions of the Constitution 
seem to have been modelled entirely upon those 
of existing bar associations in this country and 
point to a close study by the framers of the 
Constitution, of the New York State Bar Asso- 
ciation. The organization of such an associa- 
tion is urged because it is the duty of all prac- 
titioners to unite to improve the law and its 
administration so as to remove reproaches 
which are now so freely and justifiably cast 
upon legal tribunals and upon the law and 
lawyers. 


The Law Times, a leading English periodical 
published in London, gives under the title 
“Conservatism of the Law and Lawyers,” liberal 
extracts from the address of Mr. J. Newton 
Fiero, president of the New York State Bar 
Association at the late annual meeting, quoting 
in full the opening portion of his address bear- 
ing upon that point and also his recommenda- 
tions to the State Bar Association as to action 
which should be taken by it in the interest’ of 
the profession and the public. 

VOL. 49 — NO. 12. 





Dr. De Laskie Miller, one of the oldest and 
most eminent physicians in Chicago, delivered 
an interesting address on “ Medical Expert 
Testimony” at a recent meeting of the Prac-. 
titioners’ Club in that city, and this address 
led to a general discussion, in which the con- 
sensus of opinion was strongly in favor. of some 
modification of the rules of procedure in the 
courts when expert medical testimony forms a 
factor in securing a just verdict. The most 
important innovation suggested by Dr. Miller 
is that, where medical expert testimony is 
needed: 

“The court should be empowered to. summon 
a witness (one or more) chosen on account of 
integrity and good standing as members of 
society, and possessing superior knowledge and 
practical experience in the specialty involved’ 
in the case. Such a witness, or witnesses, will 
take the stand free from every suspicion of 
partisanship. 

“ The counsel, with the judge, shall formu- 
late hypothetical questions, shall include every 
medical fact and principle involved in the issue. 

“The question or questions thus formulated 
shall be read to the witness by the court, and 
oral questions leading to further elucidation 
shall be proper, but may be restricted in the 
discretion of the court. 

“A witness of the character indicated will be 
able to reduce his testimony to the simplest 
terms to unravel perplexing complications. 

“Tt seems hardly necessary to add that the 
court will not summon experts in every case 
when experts are called by the prosecution and 
defense, but in cases of unusual importance, or 
when the evidence introduced by the parties is 
contradictory or complicated, the courts should 
have the authority to do so.” 


This suggestion reminds us of a recent 
occurrence in an English trial. “I will now 
call my witness,” Mr. Justice Bruce is reported 
to have said, after counsel on both sides had 
called all their evidence and addressed the jury. 
The “judge’s witness” was called, and per- 
mission to cross-examine was refused. There 
is a pleasant novelty about this. The Zaw 
Gazette remarks that a judge undoubtedly has 
a discretionary power to recall a witness and 
to put such questions as the exigency of justice 
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requires. Tayl. Evi.,§ 1477. But beyond that 
there is no trace of authority in any work of 
procedure or evidence, and in Scotland ‘that 
power required a statute. All the functions of 
a judge are set out in Taylor and in Best in 
their works on Evidence, but if this independent 
calling of witnesses not called by either side is 
permissible a new head will have to be added: 
“To call and examine such persons who have 
been mentioned in the case, whose evidence he 
thinks may contribute to doing justice between 
the parties.” 





The Virginia Court of Appeals handed down 
a decision on the 15th instant that the contract 
by which coupons of certain Virginia bonds 
were made receivable for taxes is illegal and 
void; this decision affects some $850,000 of 
coupons that were not funded under the recent 
Olcott settlement. The decision rests upon the 
judgment of the Supreme Court of the United 
States in the case of Vashon v. Greenhow. The 
recent settlement with the English bondholders 
withdraws nearly the whole of the State debt 
from the scope of the decision just given, but 
it still affects a considerable mass of claims. 
The title of the case is Commonwealth v. McCul- 
lough, and it came up on appeal from the Cor- 
poration Court of Norfolk. This case (with 
several others of the same kind) was argued by 
Attorney-General Scott and Mr. H. R. Pollard 
for the Commonwealth, and the question de- 
cided was raised for the first time by Messrs. 
Scott and Pollard in the Norfolk case. Under 
the coupon contract (funding bill of 1871 and 
the McCullough bill) it was provided that 
coupons should be received for all taxes due 
the Commonwealth. But in the Vashon case, 
the Supreme Court of the United States de- 
cided that the State was not bound to receive 
coupons for school taxes, and the Virginia 
Court of Appeals now holds that as the coupon 
contract is illegal in one particular, it is illegal 
as a whole, and therefore void. Judge Lewis 
dissented from the decision of the court as 
being wrong both in law and morals. The 
effect of the decision will be to end the coupon 
war in Virginia. 


The death of Chief Justice George W. Stone, 
of Alabama, which occurred at Montgomery, 
Sunday, the 11th instant, has elicited expres- 





sions of profound regret in that State. Gover- 
nor Jones in announcing the sad event says, 
“No greater or purer man ever lived or died in 
Alabama, and none whose death was a greater 
calamity.” The deceased jurist had been on 
the bench, with but slight interruption, for over 
fifty years, and as chief justice of the State he 
had the unprecedented record of having decided 
more than two thousand four hundred cases. 
He had but little time and less inclination for 
politics. An early law in Alabama made aman 
over seventy years of age ineligible to the judi- 
ciary, yet for more than thirteen years after 
that age Justice Stone continued his arduous 
labors and did some of his best work. The 
deceased judge was a native of Stafford county, 
Virginia. 

A change in court rules has been necessitated 
by the recent change in the judicial system of 
the District of Columbia, incident to the vest- 
ing of all the appellate jurisdiction withdrawn 
from the General Term judges in the new Court 
of Appeals. This change has been formulated 
in the new manual of practice compiled by 
John R. Young, clerk of the Supreme Court of 
the District, and has been adopted by the 
judges. Other changes besides those inci- 
dent to appeals have been adopted, the most 
important being the abolition of rule days. 
Heretofore all summonses or writs which notify 
defendants of the commencement of suits 
against them have been made returnable “at 
the first rule day occurring twenty days after 
service of process.” Under the new rules re- 
turn of process will be due twenty days after 
service, without reference to rule day, and in 
this way the crowding of the law business of a 
month into one day will be avoided. On the 
very last rule day of court there were forty ap- 
pearances, entailing an immense pressure on 
the force in the clerk’s office. This inconveni- 
ence will not occur again, as hereafter returns 
of writs can be made any week-day of the year 
except public holidays. 


In the London Law Journa/ six leading mem- 
bers of the English Common Law Bar express 
their views on the subject of unanimity in ver- 
dicts. Mr. Lockwood, Mr. Jelf, Mr. Kemp, 
and Mr. M’Coll are strongly opposed to giving 
the majority of a jury the power to return a 
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verdict, while Mr. Channell and Mr. Inderwick 
think that the right ought to be granted, but 
only in purely civil cases. Mr. Lockwood states 
one powerful objection to the proposed change. 
He recognizes that, if unanimity were unneces- 
sary, juries would spend less time in delibera- 
tion. Under the present system the discussion 
in the retiring room results, as arule, in a care- 
fully-considered and equitable verdict. It 
sometimes happens that when the majority are 
inclined to go wrong, the better-informed 
minority are able to turn them to their own 
way of thinking. This absence of deliberation 
would, Mr. Lockwood says, diminish the chances 
of justice rather than increase them. 
The object with which majority verdicts are 
advocated is the destruction of the arbitrary 
_power of the dissentient juror. It is by no 
means certain however that they would produce 
this result. Mr. Lockwood thinks, on the con- 
trary, they would increase the individual power 
of jurors. It is generally agreed among the 
opponents of the present system that the 
majority should not, as in Scotland, be a bare 
one, but consist of two-thirds. If eight jurors 
take one view of a case, and three insist upon 
another, all the power must necessarily lie in 
the hands of the remaining one. The obstinate 
juryman would remain therefore to be privately 
cursed by the parties and to be publicly lec- 
tured by the judge. Mr. Jelf, who takes the 
opportunity to explain his views on the jury 
question, which he complains have been mis- 
understood, and to refer to the increase in non- 
jury cases as evidence in support of them, dis- 
misses the proposal of majority verdicts as a 
remedy which would be worse than the disease. 
Having declared that the minority may include 
the best informed persons on the jury, he re- 
marks, “It is risky enough to commit the de- 
cision of a question of fact, or a complicated 
series of questions of fact, affecting one’s in- 
terests to the unanimous opinion of twelve 
chance bystanders. To commit it to a chance 
majority among them would be intolerable.” 


The American Law Review in noting the 
formation of commissions by some of the States 
of the Union to consider the question of uni- 
form legislation, referred to the Canadian Con- 
stitution in the following favorable terms: “ We 





have more than once pointed out the fact that 
our Federal system presents the spectacle of a 
pyramid standing on its apex. We doubt 
whether it ought not to have been originally 
modelled on the plan of the Constitution of the 
Dominion of Canada, which, if we understand 
it aright, commits general legislative power to 
the Parliament of the Dominion, and prohibits 
local legislation. on any subject in respect of 
which the general Parliament enacts general 
laws.” Whereupon the Canadian Law Times 
remarks that our contemporary has not got ex- 
act information as to details. The Canadian 
criminal law does not require a series of inter- 
provincial extradition treaties, one uniform law 
being enacted for the whole Dominion; nor is 
it possible for a man to be married in one 
province, unmarried in another, a bigamist in a 
third, etc., on his way from the Atlantic to the 
Pacific, as he may be in the United States. 


The readers of the LAw JourNAL will find 
in this issue all amendments to the Codes and 
General Laws passed by the Legislature of 
1894 and signed by the governor, and many of 
which are now in force as laws of the State of 
New York. It may be noticed that the Codes 
amendments take effect immediately, and are 
now part of the law of the State, which is an 
exception to the usual manner, which is to have 
such changes enacted on the rst of Septem- 
ber following the passage of the law. The 
effect of the modification of the Penal Code 
in relation to elections is to make the acts 
in subdivisions 5, 6, 7 and 8 of § 41k, felonies, 
where previously they were misdemeanors. 
The changes of the law in relation to notaries 
public were so numerous that we give the 
statute in full as also in the case of the new 
provision, legalizing generally official acts of 
justices of the peace. We will continue from 
week to week to give this new feature of the 
JourRNAL and trust it will be of great practical 
worth to lawyers. 


The Ohio Legislature has just removed one 
of the disabilities of married women in that 
State by passing a bill providing that the mar- 
riage of a woman shall not disqualify her from 
acting as administratrix or executrix, “ whether 
such marriage occur befor or after her appoint- 
ment or qualification.” 
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AMENDMENTS AND NEW LAWS OF 1894. 


\HESE are now laws, except where specially noted 
as not taking effect until a date given. 


CopE oF CrviL PROCEDURE. 

§ 258. [Amended by chap. 112, L. 1894.) This 
merely provides for the appointment of an addi- 
tional Supreme Court stenographer in the eighth 
judicial district. 

§ 1309. [Amended by chap. 108, L. 1894 (new 
matter in brackets).] Action upon undertaking; 
when not to be brought.—An action shall not be main- 
tained upon an undertaking given upon an appeal 
taken as prescribed in the third, fourth or fifth sec- 
tions of this chapter, until ten days have expired 
since the service upon the attorney for the appellant 
[and upon the sureties on such undertaking] of a 
written notice of the entry of a judgment or order 
affirming the judgment or order appealed from, or 
dismissing the appeal. [Such service may be made 
by mailing such notice in a post-paid wrapper, ad- 
dressed to said surety or sureties at the last known 
post-office address of such surety or sureties.) 
Where an appeal to the Court of Appeals from that 
judgment or order is perfected, and security is given 
thereupon to stay the execution of the judgment or 
order appealed from, an action shall not be main- 
tained upon the undertaking given upon the pre- 
ceding appeal until after the final determination of 
the appeal to the Court of Appeals. 

§ 2341. Amended by chap. 51, L. 1894, by add- 
ing to the section after the last word: ‘In every 
case where a committee has used or employed the ser- 
vices of an incompetent person, with respect to 
whom he has been appointed a committee, or where 
moneys have been earned by or received on behalf 
of such incompetent person, the committee must ac- 
count for any moneys so earned or derived from 
such services the same as for other property or as- 
sets of the incompetent person.” 

§ 2632. Amended by chap. 89, L. 1894, by chang- 
ing ‘eighteen hundred and forty,” where it twice 
appears, to ‘‘ eighteen hvadred and sixty-five,” so 
that, as amended, au exemplified copy of a will 
which has been probated either as a will of real or 
personal property, or both, and recorded in the of- 
fice of the surrogate in any county of this State be- 
fore the first of January, eighteen hundred and sizty- 
Jive, shall be admitted in evidence in any of the 
courts of this State without proofs, taken on the 
probate thereof, with like effect as if the original of 
such will had been produced or proven. 


CopE oF CRIMINAL PROcEDURE. 
§ 225. Amended by chap. 50, L. 1894, by adding 
after subdivision 1, at the end of said subdivision, 
the following: ‘‘ But whenever, in any other county 





than New York and Kings, more than four terms of 
the Court of Oyer and Terminer shall be appointed 
to be held in any year, the justices of the Supreme 
Court, or a majority of them, of the district in 
which said county is situated may designate four 
terms of the Court of Oyer and Terminer in said 
county, for which a grand jury shall be drawn, and 
a grand jury shall attend at such terms only.” 

§ 226. Amended by chap. 83, L. 1894, by adding 
subdivision 4, as follows: ‘‘4. For any extraordi- 
nary term of the Court of Oyer and Terminer upon 
the order of the judge named to hold or preside. at 
the same.” 


PENAL Cope. 

§ 41k. Amended by chap. 78, L. 1894, by repeal- 
ing subdivisions 5, 6, 7 and 8. 

§ 41m. Amended by chap. 77, L. 1894, to read, 
viz. : 

§ 41m. Illegal voting.—Any person who, 

1. Knowingly votes, or offers to vote, at any elec- - 
tion when not qualified; or, 

2. Procures, aids, assists, counsels or advises any 
person to go or come into any town, ward or elec- 
tion district for the purpose of voting at an election, 
knowing that such person is not qualified ; or, 

8. Votes, or offers to vote, at an election more 
than once, in an election district or place where he 
does not reside ; or, 

4. Procures, aids, assists, commands or advises 
another to vote, or offer to vote, at an election, 
knowing that such person is not qualified to vote 
théreat; or, 

5. Being an inhabitant of another State or country, 
votes, or offers to vote, at an election or town 
meeting in this State, is guilty of a felony, punish- 
able by imprisonment in a State prison not less than 
two nor more than five years. 

This act takes effect September 1, 1894. 


LEGISLATIVE Law. 

Sections 40 and 44 of the Legislative Law are 
hereby amended to take effect immediately and to 
read as follows: 

§ 40. Certificate of presiding officer.—Upon the 
passage of a bill or concurrent resolution by either 
house, the presiding officer thereof shall append to 
such bill or resolution, a certificate of the date of 
its passage by the votes of a majority of all the 
members elected to such house or in the presence of 
three-fifths of such members, if such be the case, or 
by the votes of two-thirds of all the members elected 
to such house, as the case may be. No bills shall 
be deemed to have so passed unless certified by the 
presiding officer, which certificate to such effect 
shall be conclusive evidence thereof. 

§ 44. Statement in Session Laws as to passage of law. 
—In the publication of every law, the secretary of 
State shall omit the certificates appended thereto, 
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but shall cause to be inserted immediately under 
the title of the law, a statement to the effect that it 
became a law upon the properly specified date, with 
or without the approval of the governor, or not- 
withstanding his objections, as the case may be, and 
adding the words ‘‘ passed by a two-thirds vote,” 
‘* passed, three-fifths being present,” or, ‘‘ passed, a 
majority being present,” in accordance with the 
certificates appended to the original bill. Such 
statement shall be presumptive evidence that the 
original law was certified by the presiding officer of 
each house accordingly. 


EXxEcuTIvE Law. 

§ 1. Subdivision two of section fifty-two of the 
Executive Law is hereby amended sv as to read as 
follows: 

2. Whenever required by the governor, attend in 
person, or by one of his deputies a Court of Oyer 
and Terminer or appear before the grand jury 
thereof for the purpose of managing and conduct- 
ing in such court or before such jury such criminal 
actions or proceedings as shall be specified in such 
requirement; in which case the attorney-general or 
his deputy, so attending, shall exercise all the powers 
and perform all the duties in respect of such actions 
or proceedings, which, by sections two hundred 
and thirty-seven, two hundred and sixty-two, two 
hundred and sixty-three, two hundred and sixty- 
four, two hundred and sixty-six, three hundred, 
three hundred and nine, six hundred and nine and 
six hundred and ten of the Code of Criminal Pro- 
cedure, the district attorney is authorized or re- 
quired to exercise or perform; and in respect of 
such actions or proceedings the district attorney 
shall not exercise said powers or perform said 
duties, except upon the request of the attorney- 
general or the deputy attorney-general so attending. 


County Law. 
§ 69. Amended by chap. 79, L. 1894, so as to 
read: ‘‘majority vote of the electors” and not 
‘* vote of a majority of the electors.” 


Town Law. 


§ 18. Amended by chap. 107, L. 1894, to read: 
“ballot shall designate” and not ‘‘elector shall 
designate,” and providing for the case where a 
town has two overseers of the poor, how it may 
vote to have only one. Also provisions as to elec- 
tion of one or two overseers of the poor. 


New Laws. 


Chap. 96, L. 1894. 

§ 1. The official acts of every justice of the peace 
heretofore done and performed, duly elected or ap- 
pointed to office, so far as such official acts may be 
affected, impaired or questioned, by reason of the 
failure of any such justice to take and subscribe the 


official oath, or to give an official bond as required 
by law, are hereby legalized, satisfied* and con- 
firmed, and any justice of the peace heretofore 
elected or appointed to the office who has neglected 
to take the oath of office or file an official bond 
within the time prescribed by law, may take such 
oath and file such bond within twenty days from 
and after the passage of this act, and the same shall 
have all the force, effect and validity as if the same 
had been done within the time required by law. 

§ 2. Nothing in this act contained shall affect 
any suit or proceeding now pending. 
§ 3. This act shall take effect immediately. 


Chap. 88, L. 1894.—An Act to amend the Execu- 
tive Law in relation to notaries public and to con- 
firm the acts of certain public officers. 


Became a law March 2, 1894, with the approval of the Governor. 
Passed, three-fifths being present. 


The People of the State of New York, represented 
in Senate and Assembly, do enact as follows : 

§ 1. Sections eighty-two, eighty-three, eighty- 
four, eighty-five and eighty-six of the Executive Law, 
as amended by chapter two hundred and forty-eight 
of the laws of eighteen hundred and ninety-three, 
are amended to read respectively as follows: 

§ 82. Notary public acting in more than one county. 
—A notary public appointed for either of the 
counties of Kings, Queens, Richmond, Westches- 
ter, Putnam, Suffolk, Rockland, Orange or Dutchess, 
or for the city and county of New York, upon filing 
in the clerk’s office in any of such counties, his au- 
tograph signature and a certificate of the county 
clerk-of the county for which he is appointed set- 
ting forth the fact of his appointment and qualifica- 
tion as such notary public; or any notary public ap- 
pointed for any county of the State, upon filing in 
the clerk’s office of an adjoining county, his auto- 
graph signature and a certificate of the clerk of the 
county in and for which he is appointed, setting 
forth the fact of his appointment and qualification, 
as such notary public, may exercise all the functions 
of his office, in the county in which such autograph 
signature and certificates are filed with the same ef- 
fect in all respects as if the same were exercised in 
the county in which he resides and for which he 
was appointed. The county clerk of a county in 
whose office any notary public has so filed his auto- 
graph signature and such certificate shall, when so 
requested, subjoin to any certificate of proof or ac- 
knowledgment signed by such notary, a certificate 
under his hand and seal stating that such notary 
public has filed a certificate of his appointment with 
his autograph signature in his office, and was at the 
time of taking such proof or acknowledgment, duly 
authorized to take the same; that he is well ac- 
quainted with the handwriting of such notary pub- 








* So in the original. 











THE ALBANY LAW JOURNAL. 








lic and believes that the signature to such proof or 
acknowledgment is genuine, and thereupon the in- 
strument so proved or acknowledged and certified 
shall be entitled to be read in evidence or to be re- 


corded in any of the counties of this State in re- 


spect to which a certificate of a county clerk may be 
necessary for either purpose. 

§ 83. Notice of appointment and fees payable by 
notaries public.— The county clerk of each county, 
forthwith upon the receipt of the commission of a 
person appointed notary public for such county, 
shall mail to such person a notice of his appoint- 
ment inclosed in an envelope with the address of 
such county clerk printed thereon. If a person ap- 
pointed notary public in and for any county shall 
not file his oath of office as such notary public, in 
the office of the clerk of such county, within fifteen 
days after the commencement of the term for which 
he is appointed, his appointment and office as such 
notary public shall be deemed vacant, and such 
clerk shall forthwith notify the governor of such 
vacancy. Such county clerk shall not file the oath 
of office of such notary public until there shall be 
paid to such county clerk, by such notary public: 

l. If he reside in New York county or Kings 
county, ten dollurs. 

2. If he reside in a city having a population, as 
shown by the then last preceding Federal or State 
enumeration, of more than fifty thousand, and less 
than six hundred thousand, five dollars. 

3. If he resides elsewhere, two and one-half dol- 
lars. 

Neither the clerk of the city and county of New 
York, nor the county clerk of the county of Kings, 
shall file a certificate of the appointment and quali- 
fication of a person appointed to be a notary public 
in and for any county other than New York or 
Kings, until such notary public shall pay such clerk 
seven and one-half dollars, 

§ 84. Disposition of fees paid by notaries public. — 
The county clerk of each of the counties of New 
York, Kings and Erie may appoint an assistant to 
be known as notarial clerk. The county clerk of 
Erie county may retain from each fee so paid by a 
notary public as a condition of filing his oath of 
office one dollar and a half. The clerk of each of 
the counties of New York and Kings may retain, 
from each fee so paid by a notary public as a con- 
dition of filing his oath of office, three dollars, but 
not exceeding the total amount of fifteen hundred 
dollars in any one year, and each of the county 
clerks of the counties of New York, Kings and 
Erie may apply the amount so retained by him in 
payment of the salary of the notarial clerk in his 
office. The county clerk in each county other than 
the counties of New York, Kings and Erie may 
retain, from each fee so paid by a notary public as 





a condition of filing his oath of office, fifty cents. 
The amounts so retained by a couuty clerk of any 
county shall be in full payment for all his services 
and disbursements connected with the appointment 
and qualification of notaries public to act as such in 
such county. If the office of any such county clerk 
is a salaried office, such county clerk shall pay over 
the sum so retained by him, to the officer to whom 
fees of such county clerk are required by law to be 
paid. The county clerk of every county shall on 
the last days of June and December in each year 
pay over to the governor out of the amount of fees 
so paid to such county clerk by notaries public as a 
condition of filing their oaths of office, during the 
six months then next preceding, seventy-five cents 
for each such notary public so filing his oath. The 
governor may apply the amount so retained by him 
in payment of the salaries of notarial clerks in the 
executive chamber. The county clerk in every 
county shall, on the last days of June and December 
in each year, pay over to the State treasurer the 
remainder of all fees paid to such county clerk by 
notaries public in pursuance of this chapter, during 
the six months then next preceding, or theretofore 
paid such clerk and not previously paid over or re- 
tained by him in pursuance of law, over and above 
the amounts so retained by him and the.amounts so 
transmitted by him to the governor. 

§ 85. Powers and duties of notary public.—A notary 
public has authority: 

1. Anywhere within the State to demand accept- 
ance and payment of foreign and inland bills of 
exchange, and of promissory notes, and may protest 
for the non-acceptance or non-payment thereof, to 
exercise such powers and duties as by the law of 
nations and according to commercial usage, or by 
the laws of any other government, State or country, 
may be performed by notaries. 

2. In the county in and for which he shall have 
been appointed and elsewhere, as provided in 
section eighty-two of this act, to administer oaths 
and affirmations, to take affidavits and certify the 
acknowledgment and proof of deeds and other 
written instruments to be read im evidence or re- 
corded in this State, in all cases in which commis- 
sioners of deeds may now take and certify the 
same, and under the same rules, regulations and 
requirements prescribed to said last-mentioned offi- 
cers, not inconsistent with any of the provisions of 
this act; except that a county clerk’s certificate 
authenticating the official character and the signa- 
ture of such notary shall not be necessary to entitle 
any deed or other written instrument so proved 
and acknowledged, to be read in evidence or 
recorded in a county in which the autograph signa- 
ture and certificate of appointment and qualification 
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of such notary shall have been filed, pursuant to 
section eighty-two of this act. The acts authorized 
by this subdivision may be performed by such 
notary without official seal. For any misconduct 
in the performance of any such powers, a notary 
public shall not, directly or indirectly, demand or 
receive for the protest for the non-payment of any 
note, or for the non-acceptance or non-payment of 
any bill of exchange, check or draft, and giving the 
requisite notices and certificates of such protest, in- 
cluding his notarial seal, if affixed thereto, any 
greater fee or reward than seventy-five cents for 
such protest, and ten cents for each notice, not 
exceeding five, on any bill or note. He shall, ex- 
cept as otherwise provided, when requested, affix 
his seal to such protest free of expense. 

§ 86. Commissioners of deeds within the State.— 
Commissioners of deeds in the cities of this State 
shall be appointed by the common councils of such 
cities respectively, and shall hold office for the 
term of two years from the date of their appoint- 
ment, and until others are appointed in their places, 
A vacancy occurring during the term for which any 
commissioner shall be appointed, shall be filled by 
the common council. The common councils of the 
several cities of this State shall, on or before the 
first day of January, eighteen hundred and ninety- 
three, and at the end of every two years thereafter, 
by resolution of the board, determine the number 
of commissioners of deeds to be appointed for such 
cities respectively. The foregoing provisions of 
this section shall not apply in the city of New York. 
Commissioners of deeds in the cities of this State 
shall have power to take- proof and acknowledg- 
ment of all written instruments. 

§ 2. All proofs or acknowledgments of written 
instruments taken and certified by notaries public 
or commissioners of deeds in this State since Sep- 
tember thirtieth, eighteen hundred and ninety-two, 
in conformity with the laws of the State, as the 
same existed on that date, and all records of instru- 
ments so proven or acknowledged and which would 
have been duly recorded according to the laws of 
the State as the same so existed prior to said date, 
are hereby in all things validated and confirmed. 

§ 3. This act shall take effect immediately. 





Counsel for the plaintiff in a certain case made 
use, during his argument, of the word brougham. 
**Excuse my interrupting you, Mr. X.,” said his 
lordship, ‘‘ but in the society in which I am accus- 
tomed to move we pronounce that word ‘broom,’ 
and so save a syllable.” During his summing-up 
the judge had occasion to use the word omnibus. 
‘* Excuse me, m’ lud,” broke in counsel, ‘* but in the 
society in which I am accustomed to move we pro- 
nounce that word ‘bus,’ and so save two’syllables.” 





THE BASIS OF AN INTELLIGENT BE- 
LIEF, ILLUSTRATED BY A REVIEW OF 
THE BORDEN CASE. 


HE famous Borden case well illustrates the tend- 
ency of some people to entertain a belief which is 
entirely erroneous, because based on a total miscon- 
ception of the facts. It also illustrates the maxim 
that nothing is so tenacious of existence as a popu- 
lar error. Although the defendant in this case was 
triumphantly acquitted, there are very many people 
who accept the verdict as justified by the evidence, 
but still believe that she is guilty, notwithstanding 
the fact that the most searching investigation 
wholly failed to disclose any evidence upon which 
an intelligent belief could be founded. What is 
this belief based upon? Is it the result of an intel- 
ligent conception of the known facts, or the legiti- 
mate inference from facts which reasonably indicate 
the guilt of the accused? 

An intelligent belief is that condition of mind 
produced (a) by the visible conception of external 
objects, or (b) by impressions which, being sub- 
jected to rational tests, reasonably indicate the ex- 
istence of certain facts. An unintelligent belief is 
produced either by a visible conception of external 
objects, or by crude impressions which are accepted 
blindly, without subjecting them to the light of 
reason. An unintelligent belief is produced in 
minds unable to distinguish between the truth and 
palpable error. An intelligent belief may be com- 
pared to gold which has been purged of its dross, 
and gleams with the light of truth. An unintelli- 
gent belief is like a lump of lead which, with its 
dross, is accepted as pure metal. An intelligent 
mind receives impressions of invisible objects or 
things and subjects them to the crucial test of rea- 
son. But the unintelligent mind receives such im- 
pressions, and jumps to the conclusion that they in- 
dicate certain inexorable facts, incapable of expla- 
nation or elucidation. 

Now, to believe that Lizzie Borden is guilty of 
killing her stepmother in order to gain money re- 
quires a conception of her character so irrational, so 
depraved and so brutal that our moral natures in- 
stinctively revolt at the very thought. But the as- 
sumption that she killed her father in order to con- 
ceal her crime against her stepmother is simply 
amazing, and utterly defies acceptance by rational 
beings. 

On behalf of the accused, it has been shown that 
she had every thing to gratify her tastes, which 
were simple. She spent her time and money in 
doing good for her fellow-beings. She was never 
accused of being vicious or of having vicious in- 
clinations, or of committing vicious acts. It is 


shown that she was a woman of admirable traits of 
character; that she was true, loyal and generous, 


















208 


THE ALBANY LAW JOURNAL. 











a 

and had always borne an unblemished reputation; 
that she was a refined and well-bred lady, and, last 
but not least, that she was a Christian, and fully 
lived up to the professions she made. 

When acrime is committed, the attending facts 
and circumstances often indicate the existence of a 
motive in the mind of the actor, and an intention 
which is followed by the specific overt act. But 
here we have no attending facts or circumstances 
upon which we can reasonably base a motive or in- 
tention to commit the crime, and we are obliged to 
assume a wholly improbable and monstrous condi- 
tion of affairs in order to assume a motive for the 
crime. 

Notwithstanding the fact that the able counsel 
for the State, with sleuth hound detectives, with all 
the advantage which the ample means of the State 
could supply, with every opportunity to probe the 
matter from the inner side and lower depths, failed 
to discover proofs of her guilt — and notwithstand- 
ing the two powerful presumptions in her favor 
which arose from humane and consanguinal in- 
stincts, and from her blameless and well-ordered 
life—some people will still persist in believing her 
guilty of one of the most atrocious crimes of this 
age. They hold her personally accountable for the 
crime simply because she had the misfortune to be 
in the house at the time it was committed, and no 
one else is known to have been there at the time 
against whom the same suspicions could be directed. 
When the State arrested and imprisoned Lizzie Bor- 
den for these crimes, thereupon many people jumped 
to the conclusion that she was guilty, and without 
stopping to analyze their belief to see if it was jus- 
tified by an intelligent conception of the case, they 
unconsciously permitted this bélief to become grad- 
ually stronger, and they have clung to it with bull- 
dog tenacity ever since. Because she was holden 
for the crime, people associated her with it so inti- 
mately that it was difficult to dissociate these two 
objects—the crime and the accused—which were 
present to the mind, and they soon became amalga- 
mated. And the result was a firm belief in her 
guilt. So it was as difficult to eradicate the belief 
of guilt as the recollection of the crime itself. A 
suspicion that a person committed a crime will, if 
constantly entertained, soon develop into a firm be- 
lief in guilt. Evil thoughts entertained will soon 
occupy @ permanent place in our minds, and exclude 
all good ones. The human mind is peculiarly suscep- 
tible to false or evil impressions, and when such im- 
pressions have once taken the form of a definite be- 
lief, it is difficult to eradicate that belief whether it 
be an intelligent one or not. A belief in guilt which 
is the result of false or evil impressions is harder to 
eradicate than a belief in innocence which is due to 
correct or good impressions. For such is the con- 





dition of the human mind. It is much easier to 
overcome good traits of character than evil ones. 
So it is much easier to fall from than to regain the 
parapet of virtue. 

Now let us examine the largely-prevailing belief 
that this unfortunate woman is guilty of the crimes, 
and see what it implies, and what conditions must 
necessarily exist in order to justify that belief. Be- 
cause the accused had an opportunity, not proved to 
have been exclusive, because she happened in the usual 
course of events to be at the locus in quo at the time the 
crimes were committed, people argue that she must 
necessarily have been possessed of demoniacal pas- 
sions For when you argue that she is guilty, ipso 
facto, you argue that she was possessed of a wicked 
spirit when the opportunity presented itself. Prove 
that she had the exclusive opportunity, and you must 
also prove that she not only had a motive and an in- 
tention to commit the crimes, but that she was pos- 
sessed with the devilish malignity to act, and did 
act, in accordance with that motive and intention. 
Does the prima facie evidence of an exclusive oppor- 
tunity necessarily presuppose the existence of a mo- 
tive and the requisite malignity? Certainly not. In 
this connection there are two circumstances which 
must be considered: First, physical position; and 
second, mental condition, The first was indisputa- 
ble, though perfectly natural and right. The second 
was either good or violently bad. Now her position 
does not furnish any indication of her mental con- 
dition. Had she been with her sister that day in 
another place, and her acts and words been per- 
fectly natural, we should attribute to her the same 
mental condition as her sister’s. Why then should 
we, in the absence of any unnatural or incriminat- 
ing acts or words, attribute to her any different con- 
dition of mind on the day of the crime, while she 
was at home as usual, than we should if she had 
been with her sister at another place when the crime 
was committed? To adjudge her, we must prove 
two things: First, opportunity; and second, an ab- 
normal mental condition. Now, from her position, 
which was purely involuntary, we cannot argue an 
abnormal mental condition which was voluntary 
and premeditated. Her position, acts or words are 
absolutely barren of any thing from which we can 
argue a wicked mental condition. In order to show 
the necessary mental condition which is an effect, 
we must also show a cause. But position is not 
cause, for that is a purely physical circumstance. A 
conclusion must be based upon a premise. But her 
position, which was physical, does not furnish a 
premise upon which we can base a conclusion which 
is mental. A physical condition, position or posi- 
tive act, considered together, may indicate the ex- 
istence of a certain mental condition, but from the 
mere natural or accidental position alone of a person 
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at a given time and place, we cannot prove the ex- 
istence of an unnatural and depraved mental condi- 
tion, in the absence of circumstances which tend to 
prove, or to cause such mental condition. From her 
position, which was purely involuntary but per- 
fectly natural, we cannot, in the absence of known 
facts, base a conclusion which necessarily implies a 
certain and determinate mental condition. Again, 
in order to justify a belief in guilt, we must be sat- 
isfied that there was an opportunity, and that at 
such an opportunity there existed not only a mo- 
tive, but also a determined purpose to commit the 
crime. Conceding an opportunity, and assuming a 
motive, yet what have we to show that there was a 
concurrent determined purpose? What is there in 
opportunity and motive which proves concurrent, 
determined and wicked purpose to commit a crime? 
Nothing whatever. We meet people every day who 
have a motive and an opportunity to commit crime, 
yet they are lacking in moral depravity, and through 
fear of detection and punishment, do not muster 
sufficient courage to enable them to commit the act , 
they do not attain that abnormal or ferocious men- 
tal condition and determined purpose which are 
necessary to enable them to commit a deed which 
they have both a motive and an opportunity to per- 
form. 

Motive is a desire to attain some end, to accom- 
plish some purpose. It is born of goodness, of self- 
ishness, or of acquisitiveness. It may be good, bad 
or indifferent. But motive may be merely passive 
and inert, like a gem awaiting the cooperation of 
other essential elements to develop it. It may never 
develop, but gradually fade away; or it may be act- 
ive, and if an evil motive, may ripen into an inten- 
tion, determination or fixed purpose to accomplish 
the desired evil deed. Now there may be a motive 
to commit a crime, but in order to be effective, that 
motive must generate a determined intention to 
commit the desired or necessary physical act, and 
the motive and determined purpose must be fol- 
lowed by a corresponding overt act committed in 
pursuance of such motive and purpose. The inten- 
tion or determined purpose to commit a crime is an 
intermediary function between motive and physical 
act which is necessary to the consummation of that 
purpose. Motive and intention are mental pro- 
cesses, Motive generates intention, which in turn 
sets in motion the physical force necessary to ac- 
complish the act. Ordinarily, we can only deter- 
mine the existence of motive or intention by some 
physical act, appearance or word which reasonably 
indicates its existence. If it be claimed that mo- 
tive and intention are evil, the proof of their exist- 
ence and evil character must be established beyond 
a reasonable doubt, in order to overcome the natu- 
ral presumption of innocence. But if an evil mo- 





tive and intention be shown to exist, we must, in 
order to prove a criminal deed, show some physical 
or overt act which is due to their existence, and 
that such act is the direct and proximate result of 
the evii motive and intention. Moreover, we must 
show that the criminal act corresponds exactly with 
the evil motive and intention; that the evil motive 
and intention are the parents of the evil child—the 
criminal act. 

Now what is there in the conduct or words or ap- 
pearance of Lizzie Borden which reasonably indi- 
cates the existence of an evil motive and intention, 
followed by a corresponding evil act? The crimes 
were most atrocious They were an effect or result. 
So there must have been a corresponding atrocious 
cause or condition—a mind wrought up to a terri- 
ble frenzy and possessed of a devilish malignity. 
Hence, if Lizzie Borden committed the crimes, or 
either of them, she must have had a diabolical mo- 
tive and an intention or determined purpose as furi- 
ous as that of a wild beast, which led to the physi- 
cal acts of which we have such tragic evidence. 
And if she committed both crimes, this terrible fury 
must have continued unabated for over an hour, 
the time which is supposed to have elasped between 
the commission of the two crimes, But man or 
woman—any thing short of a wild beast or fiend in- 
carnate, the actor in those crimes must have been 
possessed of an extraordinary mental condition— 
that insatiable fury and ferocity necessary to gene- 
rate the physical force required. And that condi- 
tion of mind must have been the result either of an 
abnormal or diseased brain, or have required a long 
period of training and preparing or moral deprav- 
ity in order to attain the required mental condition. 
And when that condition was once attained, it 
never subsided for weeks or months, if indeed it 
has subsided to-day. Only death could abate such 
a terrible and ferocious passion. Now we are con- 
fronted again with this all-important question: 
What was there in the condition or physical posi- 
tion of Lizzie Borden which indicated the existence 
prior to the commission of the crimes, of such a 
fearfully abnormal mental condition, fury or frenzy? 
When or how did that mental condition generate? 
Where are the successive steps in its formation? 
When did it subside? Why did the detectives 
wholly fail to discover a trace of it? Why is there 
no trace of the formation of this passion, or ele- 
ments conducive of its origin, growth and develop- 
ment, or of soil favorable to its cultivation? We 
know that her physical form was present in the 
house at the time of the commission of the crimes, 
but what is there in this circumstance from which 
we can infer the existence of the necessary mental 
condition—the horrible motive which generated a 
terrible fury which set in motion the fearfully de- 
structive force? We concede the necessary physical 
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position and opportunity, but how can we show the 
other absolutely necessary element in the tragedy— 
the normal and terribly depraved mental condition? 
From the accidental circumstance that the father 
possessed ample pecuniary means, can we safely as- 
sume that the daughter conceived a motive and 
formed a purpose to obtain such pecuniary means 
by the commission of a horrible crime? But if she 
did possess such a motive and intention, what is 
there to indicate that she committed the overt act 
in pursuance of such motive and intention? The 
police, the court and jury, by the most thorough 
and painstaking efforts have failed to discover a 
particle of evidence of the overt act, and we are 
bound therefore to presume that no such motive or 
intention existed. We have the two strong pre- 
sumptions of innocence and the entire absence of 
proof of overt acts to show the non-existence of 
motive and intention, without which no crime could 
have been committed. Can we make this acciden- 
tal possession of means by her father prove the ex- 
istence of an evil motive and determination to ob- 
tain the money by the commission of the horrible 
crime? Can we make this physical circumstance 
overbalance the presumptions arising from humane 
and consanguinal instincts; can we make it over- 
come the virtue and debase the moral nature of an 
hitherto spotless woman? Most assuredly not. 
And the only possible basis for the assumption of a 
motive and determined purpose is the accidental 
possession by her father of pecuniary means which 
she, by some remote contingency, might not entirely 
obtain. 

And on such an assumption we can only argue 
the existence of an evil and criminal intention and 
determination to obtain such: pecuniary means, and 
the commission of a corresponding criminal act, 
from proof that the accused was possessed of a 
vicious and evil disposition, and had been notori- 
ously guilty of vicious and evil acts. But all the 
known facts regarding the life and character of 
Lizzie Borden conclusively rebut and absolutely 
overthrow the assumption which we are obliged to 
make in order to believe her guilty. 

Our minds conceive that the crime was commit- 
ted, and seek an object or actor in the deeds. As 
no other object or actor is present to our minds, we 
decide that Lizzie Borden is the culprit. But why? 
Simply because there is no other object or actor 
present to the mind. Consequently we believe her 
guilty because there is no other object or actor for 
the mind to dwell upon, and no one else to believe 
guilty. And the result is that we have nothing 
upon which to base this belief of guilt, except the 
accidental circumstance that she was in the house 
at the time, and no one else was present upon whom 
we are willing to charge it. Our belief that the 





crime was committed, and that it was committed by 
a human hand, is absolute. The second component 
part of this belief embraces an active physical 
agent. But the exact identity of that agent is un- 
known, and on this point we grope helplessly in the 
dark. So we seize upon the first and most avail- 
able agent that appears, and compel it to supply the 
missing link without considering the character of 
the essential agent. The mere presence at the locus 
in quo of an agent or actor implies nothing unusual 
or extraordinary, but from the character of the act, 
we must see clearly that the essential agent or actor 
in the crimes must have been an extraordinary one — 
—a fiend in human shape. But when we consider 
the latter fact in the light of reason, we readily per- 
ceive that there is nothing to indicate that Lizzie 
Borden could have been that essential and extraor- 
dinary agent. When we examine this belief care- 
fully, we find that it is composed of three compo- 
nent elements: (a) The deed wascommitted. (b) It 
was committed by the hand of some one at the 
scene. (c) The hand which committed the acts 
was directed and controlled by a mind in the high- 
est state of frenzy. Of these component parts, A. 
and B. are perfectly natural and rational, because 
founded upon known facts, or circumstances which 
clearly prove the existence of these facts. But when 
we come to analyze the component part c, we are 
instantly confronted with insuperable difficulties. 
For we cannot deny that the character of the essen- 
tial actor was terribly brutal, and naturally so, and 
that it had been so for some time previous to the 
crimes. Then, it is obvious that the component 
part c of this belief, which embraces Lizzie Borden 
alone, is entirely erroneous and wrong, for the 
known, undisputable facts which we are bound to 
accept prove conclusively that she could not have 
been the essential actor in the crime. 

As the essential actor in the deeds, a physical 
agent, is present to our minds, so there must alsa be 
an object which we can accept as the indicium of 
the existence of a motive and determined purpose— 
an abnormal mental condition which controlled 
and actuated that actor or physical agent, the per- 
petrator of the crimes. But where is that object? 
Where is there an indicium of a motive, and a de- 
termined purpose which produced a fiend incar- 
nate? 

Examples of an unintelligent belief are witnessed 
on every hand. An ignorant traveller in the desert 
sees what appears to be a beautiful sheet of water. 
He believes that the water exists not far ahead. 
Burning with thirst, he »ushes onward in search 
of the phantom sea. But an intelligent man would 


readily perceive that it was a deception — a mirage. 
Another man hears strange sounds about his house, 
and promptly attributes them to “spooks.” But 
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the intelligent man will, by investigation, ascertain 
that the sounds are due to the phenomena of nature. 
The case of St. Paul after the shipwreck is a most 
striking one. After he was cast upon the island of 
Melita, the barbarous people built a fire for the refu- 
gees. When Paul had laid a bundle of sticks on 
the fire, a viper sprang from the flames and fastened 
upon his hand, and the barbarians quickly con- 
ceived a suspicion that he was a murderer whom, 
though he had escaped the sea, vengeance still pur- 
sued. Now had he fallen down and died from the 
sting of the venomous serpent, that suspicion would 
instantly have ripened into a firm belief that he was 
a veritable murderer, and no amount of persuasion 
could have dislodged this idea from the minds of 
those people. Why was this? Simply because 
there was no other apparent cause to assign for this 
evident manifestation of divine wrath. Their minds 
grasped and clung to the first idea that presented it- 
self, just as a famished wild beast seizes its prey. Yet 
to intelligent men this belief would have appeared ir- 
rational and absurd. “But after they had looked a 
great while, and saw no harm come to him, they 
changed their minds, and said that he was a god.” 
Here is another striking example of an unintelligent 
belief. Paul had not yet performed a single act 
from which the people could reasonably infer that 
he was a god. Intelligent persons would have said 
at once that the viper was harmless. From a mere 
suspicion or surmise, the people quickly jumped to 
the conclusion, first, that Paul was a murderer, and 
then that he wasa god. They suspected that he 
was a murderer for about the same reason that peo- 
ple suspected that Lizzie Borden was a murderer, 
yet they had absolutely no grounds for such suspic- 
ion. In both cases they sought a cause for the act, 
and finding none, promptly assigned it to the most 
available one. And here it is observable that the 
people quickly assumed an evil view of the strange 
manifestation, and clung tenaciously to that view 
as long as there was any possible reason to do so. 
So in the Borden case, people began to watch the 
poor woman for evil, and entertained a suspicion 
against her, and when they saw no other object to 
attribute the act to, they jumped to the conclusion 
that she must be guilty. Yet, like the barbarians of 
Melita, they did not stop to analyze that belief or to 
subject it to the light of reason. 

To believe that Lizzie Borden is guilty is to be- 
lieve that all other persons are innocent of the 
crime, and that all other persons were free from a 
motive or determined purpose to commit that crime. 
But why this discrimination? Because she hap- 
pened, in the usual course of events, to be in the 
house when the crimes were committed, it does not 
follow that she alone of all other persons was pos- 
sessed of a motive and determined purpose. Why is 
she not entitled to the same consideration in respect 





to the absence of motive and determined purpose, 
and to the presumption of innocence, as other per- 
sons? Justice demands that this woman, whose 
life, character, acts and words previous to the com- 
mission of the crimes conclusively rebut any pre- 
sumption of an abnormal or depraved mental condi- 
tion, and against whom there is not a scintilla of 
proof of any overt acts, should henceforth stand be- 
fore the world as pure and innocent. It is a rank 
injustice to lay upon her shoulders the responsibil- 
ity for these crimes because she happened at the 
time to be present in her own home. She was not 
her father and mother’s keeper. 

From these considerations, it seems clear that peo- 
ple have not formed, or cannot consistently retain, 
an intelligent belief that this woman is guilty of the 
crimes charged to her. For the only possible ground 
upon which such a belief can be founded is the mere 
naked fact that the accused was in the house when 
the crimes were committed. There was absolutely 
nothing in her physical condition which indicated 
guilt. So we cannot accept this mere physical posi- 
tion as evidence of that abnormal mental condition 
which must have actuated and controlled the perpe- 
trator of those crimes. We have seen that physical 
position alone does not indicate mental or moral 
depravity. Physical position is easy to prove, but 
an abnormal mental condition is most difficult, and 
often impossible, to prove by any species of evi- 
dence. The former is visible to the human eye, but 
the latter, which is the most subtle and elusive pas- 
sion, is only discernible to the Divine Being. 

Therefore we clearly perceive how utterly incon- 
sistent, absurd and unjust it is for people to accept 
the mere physical position of this woman as conclu- 
sive evidence of an essential mental aberration suffi- 
cient to produce a determined and effective purpose 
to commit an atrocious crime. Such a belief is 
based entirely upon assumptions drawn from a mere 
physical position which is absolutely devoid of sig- 
nificance, and a total misconception of the facts. It 
is due to ignorance and mental deception, superin- 
duced by the natural wickedness and depravity of 
the human heart. 

Before the people form a settled belief of the 
guilt of an accused person, they should endeavor to 
understand the true nature of such a belief, and the 
essential conditions which are absolutely necessary 
in order to justify such a belief. Otherwise they 
are wholly incompetent to become the arbiters of 


life and death. 
GrorceE A. BENHAM. 


14 Srate STREET, Boston, Feb. 28, 1894. 





Justice Brewer, of the United States Supreme 
Court, teaches a Bible class in the First Congrega- 
tional Church of Washington. 
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TRACTS FROM NEWSPAPERS. 


A NOTABLE step in the modern development of 

what we may call newspaper law has been 
taken by the High Court of Justice in England. 
That tribunal has maintained, in the most emphatic 
manner, the right of a newspaper to prevent, by in- 
junction, the republication of misleading extracts 
from its articles, 

On September 26, 1886, there appeared in the 
London Times a leading article concerning a system 
of auction sales then prevailing in London, called 
‘*auction knockouts.” The article described these 
knockouts as ‘‘one of the most iniquitous abuses 
ever introduced into a respectable trade.” It then 
spoke of the advantages of auction sales made in 
good faith, but ‘‘in reality,” said the Times, “under 
the present system, an auction is the most unfair of 
all sales, and is the most ruinous method of dispos- 
ing of any sort of goods.” Further remarks were 
made about the knockout system, which was de- 
signed to exclude competition at auctions, and the 
article ended with these words: ‘‘ As matters are 
now managed, no one will resort to an auction who 
can dispose of his goods by any other means.” 

Mr. Charles Lowe, a dealer in second-hand books 
in Birmingham, recently published a catalogue, upon 
the cover of which was printed this notice: 


“ Books wanted to purchase—libraries or smaller collections 
of books bought for cash at the maximum market value with- 
out any deductions or delays. The danger of selling by auc- 
tion, rather than disposing of libraries to respectable dealers, 
has been pointed out by a leading article in the Times, from 
which the following is an extract: ‘ An auction is the most un- 
fair of all sales, and is the most ruinous method of disposing 
of any sort of goods. As matters are now managed, no one 
will resort to an auction who can dispose of his goods by any 
other means.’ ”’ 


The extract from the Times’s article contained in 
the bookseller’s notice omitted the words, ‘‘In 
reality, under the present system,” with which the 
first sentence began, and conveyed the false idea 
that the newspaper had condemned auctions gen- 
erally, instead of condemning only such auctions as 
were fraudulently conducted. 

The advertisement attracted the attention of 
many British auctioneers, and some of them made 
inquiry concerning the article at the office of the 
newspaper. Thereupon Mr. Walter, for the proprie- 
tors of the Times, brought a suit in the Chancery 
Division of the High Court of Justice, asking for 
an injunction to prevent the further publication of 
the misleading extracts. 

The application came on to be heard before Mr. 
Justice Kekewich, who granted the desired restrain- 
ing order at the conclusion of the argument of 
counsel. In the course of his oral opinion the 
learned judge remarked as follows: 





“If the Times had published any thing like this extract, 
standing alone, they probably would have laid themselves open 
to very serious blame; and if they had not laid themselves open 


to legal proceedings, they certainly would have been highly 
culpable in thus describing a mode of sale which the court fre- 
quently resorts to, and very often highly approves of—that is 
to say, sale by auction. This gentleman, the defendant, has 
ingeniously taken one sentence from about one-third down the 
article, tacked it on to the last sentence at the end, and then 
says that isa fair summary. It is rather astonishing, I sup- 
pose, for the writer of an article in the Times to be told that his 
article could be summarized in that way. But this article is 
not summarized by this extract. The extract does not give the 
slightest idea of what the article is. It is devoted to all auc- 
tions, instead of to this particular class of auctions, and it 
trounces them allin this severe language. That isan injury 
tothe Times. Mr. Cross dwells on the injury to the auction- 
eers. Indirectly, no doubt, auctioneers may complain; and if 
they complain, that may affect the Times, of which, no doubt, 
the auctioneers are large customers by way of advertisements. ~ 
But the Times itself has the right to say, * You shall not pub- 
lish our article, either wholly, partially, or by way of summary, 
or by way of extract, otherwise than fairly. If you depart 
from that, and, still more, if departing from the fair summary, 
you give an entirely different color to our article, then you are 
saying that we have said something which we have not, and 
that, you have no right to do.’ The injunction must go; and, 
this being the trial of the action, it will be nade perpetual, with 
costs sf 


It is easy to see how a newspaper might be greatly 
injured among the members of any particular trade 
or calling by the publication of misleading extracts 
from its articles, conveying the erroneous idea that 
it had unjustly denounced persons pursuing that 
calling. The decision in this case isin favor of 
honesty and good morals.—New York Sun. 








A MAN WITH A DOUBLE. 


OOKING over the files of an old, and yet not so 
very old, Courant, recently, there was found a 
story that is not without interest to-day. The paper 
said it had especial interest then because it dealt 
with that ‘‘very rare offense, bigamy.” Perhaps 
that way of putting it is itself interesting in these 
days. 

The story concerns one Sidney T. Smith. He ap- 
peared one day at Greensboro, North Carolina, with 
a letter of introduction, to whom it may concern, 
from his father, a wealthy planter of Perry county, 
Alabama, saying that Sidney was to come into his 
large estates eventually and would first study law. 
The letter took, and Sidney got a desk in a law office, 
got credit at all the stores, and finally married a nice 
girl, a Miss Brannock. About those days Sidney 
got a letter conveying the sad news of his father’s 
death, and Father-in-law Brannock took hold to 
help him settle things up—a proceeding that in- 
volved raising considerable money at once, for there 
was an intricate joint operation with one Edward 
Boling of Caswell, North Carolina. 

This Boling case went on from bad to worse and 
at last with tears in his eyes Son-in-law Smith went 
to Father-in-law Brannock with the damning evi- 
dence that Boling had cheated them shamelessly by 
false deeds and other frauds. Mr. Brannock took 
it very hard and started the law after Boling on his 
own account and finally the rascal was caught, and 





Sidney T. Smith was Edward Boling! Boling had 
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ped out to Greensboro on 1840, and had really 
cheated Smith and Brannock as Smith said he had. 
But Smith and Boling were the same fellow. The 
father-in-law had lost the money. 

There was no denying. Boling was a rascal and 
a bigamist. What did they doto him? Did they 
talk of the loose ideas of the age, of the impulses 
of youth, of the too great yearning for wealth? Did 
they send him flowers in jail and request only the 
sinless to pelt him? No. They tried Edward Boling; 
. they found him guilty; they gave him thirty-nine 
’ lashes on the bare back and they sent him to jail 
for three years, and before they locked him up they 
branded his left cheek for life. That was in 1841.— 
Hartford Courant. 


———— 


Correspondence. 


A Jury Reports Irs DISAGREEMENT, IN VERSE. 


Editor of the Albany Law Journal : 

I inclose you herewith a poetic effusion which 
emanated from a jury upon the trial of the case of 
Owiter v. Metropolitan Life Insurance Company. 
This action was brought against the company to re- 
cover damages for alleged malicious prosecution. 
The plaintiff in January, 1892, entered the employ- 
ment of the defendant at one of its agencies in the 
city of Brooklyn under the name of Leo Owshowitz. 
He continued in the employ of the company there 
until September of that year, when he resigned, 
Up to that time in his relations with the company, 
he was known only as Owshowitz. In September, 
he moved to New York, and after a period of two 
weeks he sought employment with the company at 
one of its branch offices in this city under the name 
of Leo Owiter, and at that time he signed an appli- 
cation for employment, in which application it was 
stated that he had never been in the employ of the 
company before, or in any other insurance company. 
The company did not know that he was the same 
person who had previously been in its employ in 
Brooklyn. He continued with the New York agency 
until January 6, 1893, when he was arrested. Some 
time before that one of the Brooklyn superintendents 
calling at the New York agency, discovered the man 
aud reported him to the company. That was the 
first actual knowledge the company had of his iden- 
tity. He was arrested on January 6, upon the charge 
of the company, that he had obtained employment 
through a false statement, as to his name and pre- 
vious occupation, in violation of section 570 of the 
Penal Code. He was apprehended by the magis- 


trate and imprisoned for six days until he obtained 
bail in $300. Subsequently the grand_ jury failed 
to indict him, and the prisoner was discharged. 
thereupon broug it this action against the company 








to recover $2,000 damages.. The trial was begun 
on Monday, the 5th instant, and continued for three 
days, until Wednesday night. It was submitted to 
the jury at five o’clock. Not being able to agree 
that night they were locked up. This morning they 
came into court, stated that they could not agree 
and handed to the court the inclosed poem, where- 
upon they were discharged. I inclose it to you, 
thinking as a bit of humor of the law, it may be of 
interest. I, as counsel for the company, tried the 
cause and can state that the above facts are correct. 
Very truly yours, 
C. N. Boveg, Jr. 
New York, March 8, 1894. 


In re John Doe, alias Leo Owshowitz, alias Leo Owiter v. 
Metropolitan Life Insurance Company. 
1. Over the sea, not over rich, 
Came to town one Owshowitz. 
One time he’s known as son of Ma. 
Another favoring his natural Pa. 


2. The two made like by nuptial tie, 
The son regards with equal eye. 
So binding both with compound name 
Assumes and uses the hyphened same. 


. So far as love controlled his act 
No one objects to the fact, 
But when for gain he slit the two 
And used alternate what was true, 


a 


4. A cruel man invoked the law 
To punish him for what he saw. 
To court was haled the two named man 
And went to prison in a van. 


5. For six days incarcerate 
He suffered much in mind and state 
Ere friend appeared to bid him, hail! 
And marched him forth with wanted bail. 


6. Now greatly maddened by his fate, 
Consuming all with fiery fate, 
He seeks to punish one and all 
Concerned in bringing round his fall. 


. He sues these men for damage great 
And for the ills they did create. 
Within our hands his case was placed 
And we locked up now feel disgraced. 
The tables turned, he treats us ill, 
And we are glad that he gets nil. 


Criminal Law IN GERMANY. 
Editor of the Albany Law Journal: 

My attention has been called to the ‘‘ Notes” in 
your issue of March 10, in which astonishment is 
expressed that a sentence was passed by a German 
Criminal Court upon a man ‘‘to death and to. ten 
years’ imprisonment”’ for administering poison to, 
and afterward strangling a widow. 

Permit me to say as a German lawyer that this is 
a natural (though on the face surprising) consequence 
of the fact that contrary to the English law, which, 
to use the language of Tennyson, is ‘‘a wilderness 
of single instances,” the law in Germany is ad- 
ministered on enacted principles, and requires prose- 
cution and punishment for every wrong. So, in the 
case mentioned, the criminal was sentenced to ten 


~ 


He | years’ imprisonment for administering the poison, 


and to death for afterward strangling the widow. 
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As a matter of course, the severer punishment 
being executed first, no practical difficulty can arise. 
The publicity given to the matter through the 
wide circulation of your journal suggested the idea 
that this explanation might interest the profession 


and your readers generally. 
Pau C. SCHNITZLER. 


New York, March 15, 1894. 

A CorporaTION DEFINED. 
Editor of the Albany Law Journal : 

The following is a complete definition of a cor- 
poration, which I think you will find covers the 
whole ground: 

“A corporation is an artificial person whose head 
is a president; whose members are real persons; 
whose constitution and character are its charter; 
whose will and conscience, its by-laws; and whose 
soul is wanting—its life eternal.” 

Dwieutr L, PENDLETON. 

Auausta, Ga., March 12, 1894. 

EXECUTION ON JUSTICE’s JUDGMENT. 
Editor of the Albany Law Journal : { 

In your issue of March 10, on page 171 you com- 
ment on the application for leave to issue execution 
on a justice’s judgment, docketed in county clerk’s 
office. 

The decision of Surrogate Vance, which apparently 
you concur in, is in conflict with the opinion in the 
case of Rose v. Henry, 37 Hun, 398. 

The denial of leave to issue execution was doubt- 
less right, as three years had not elapsed after let- 
ters, but the reason given is wrong as the lien on 
land and right to issue execution is continuous for 


ten years, as held in the above cited case. 
P. 
Rocuester, N. Y., March 12, 1894. 





Rew Books aud Aew Editions. 


MEDICAL JURISPRUDENCE, ForENSIC MEDICINE AND 
Toxicotoey, By R. A. Wirrgavus, M. D., anp 
Tracy C. Becker, LL. B., wirtH THE CoLLABO- 
R* TION OF AuGusT BECKER, Esq., AND SEVENTEEN 
Orners, COUNSELLORS AT LAW AND PHYSICIANS. 
Vou. I, New Yorx, Wri11am Woop & Company, 
1894. Pages xxix-—845. 

Medical jurisprudence, aside from its usefulness 
to the practising lawyer, has a fascination for the 
lawyer who is a student as well, and a work on this 
subject which places within reach of the bar the re- 
sult of late research by lawyers and of scientific in- 
vestigation by physicians is sure to meet with the 
approval of the profession. The treatise just issued 
is the result of the collaboration of an able and well- 
known physician and a lawyer, who aside from be- 
ing an active practitioner, is a student of the law in 





its best sense. Dr. Witthaus not only stands high 
in his profession, but is well known as professor of 
chemistry, physics and hygiene in the University of 
the City of New York, while Mr. Becker, in addition 
to his reputation at the bar, is professor of criminal 
law and medical jurisprudence in the University of 
Buffalo. He has recently been elected president of 
the New York State Bar Association, having been 
very active in forwarding law reform in the asso- 
ciation for a number of years, and is well known to 
the members of the association and the profession 
at large as chairman of the executive committee of 
the association. The work therefore has the favor- 
able presumption which always obtains where the 
author is a man of standing and ability, and an ex- 
amination of the work indicates that an expectation 
founded on such a presumption will not be dis- 
appointed. Following the introduction is a discus- 
sion upon the legal relations of physicians and sur- 
geons by Mr. Tracy C. Becker, one of the authors 
of the work, treating, among other topics, of the 
privileges and duties of physicians and surgeons 
when examined as expert witnesses in courts of jus- 
tice, and of questions relating to malpractice. This 
is followed by the law of evidence concerning con- 
fidential communications between physician and 
patient and a synopsis of the laws of the States and 
Territories regulating the practice of medicine and 
surgery. Mr. August Becker contributes an article on 
‘‘The Powers and Duties of Coroners and Medical 
Examiners,” which is especially interesting in view 
of the action of the Medico-Legal Society of New 
York city, to abolish the office of coroner, and the 
strong sentiment which seems to have been aroused 
in favor of the abolition of that office. ‘‘ Legal 
Status of the Dead Body ” is edited by one of the 
authors of the work, who acknowledges his obligation 
for valuable assistance as to this article, and in a care- 
ful compiling of the statutes above referred to, to 
Amasa J. Parker, Jr., of the Albany Bar. ‘‘ Medico- 
Legal Autopsies;”’ ‘‘ Personal Identity; ” ‘* Medico- 
Legal Consideration of Wounds;” ‘‘ Death by Heat 
and Cold” and the ‘‘Medico-Legal Relations. of 
Electricity ” are some of the other topics treated in 
the first volume, which, it will be seen, covers a wide 
range. 

The work is that of specialists in each particular 
line, who have treated their several subjects clearly 
and concisely. The value of the treatise to the 
practising lawyer consists largely in bringing 
together the rules relative to medical jurisprudence 
and forensic medicine within a reasonable compass, 
so that the practitioner may be able to study and 
examine this class of questions as they arise, with- 
out reference to medical works often difficult to be 
understood by reason of their technicality and ter- 
minology, even when accessible, and adding much 
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to the comfort and convenience of the lawyer who 
finds it necessary to make a careful investigation 
upon any of the topics treated. 

The book is “‘up to date,” as is indicated more 
particularly by the article upon Electricity, but the 
other subjects have been treated in like manner so 
as to give the result of the latest decisions by the 
courts and most recent investigations by eminent 
specialists. It is one of the few text-books that 
will bear close examination and stand the test of 
careful criticism. 


BURRILL ON AssIGNMENTS, SrxtH# Eprrtion, By J AMES 

AVERY WEBB OF THE Mempuis, TENN., BAR. 
" Mr. Webb has carefully revised this work to com- 
form to the change of statutes of the different States 
and Territories, as well as to the decisions made 
since the last edition was published. He has elim- 
inated from the text wherever possible the words of 
the opinions, and has arranged them in most in- 
stances as foot-notes. The great general utility of 
this standard work has been greatly increased by 
this edition, which not only contains all the changes 
made as above indicated, and which brings it down 
to date, but which also has an improved arrange- 
ment of subject-matter that enhances its value of 
practicability to lawyers. The appendix contains 
the present statute law arranged under the names of 
the various States and Territories, and also forms 
and precedents. The work should prove of great 
value to lawyers of every State, who, by referring to 
it, can obtain the law of assignments of any State 
and thus save themselves much labor and time. 
Published by Baker, Voorhis & Co., 66 Nassau street, 
New York city. 


Tue Risk anD GrowrH oF ELRVATED RAILWAY 
Law, By THEODORE F, C. DEMAREST. 

The first chapter contains a most interesting ac- 
count of the origin of the companies and the con- 
struction of roads in New York city, beginning with 
the act of 1866, which permitted ten or more par- 
ties to incorporate for the purpose of constructing, 
maintaining and operating a railway for public use. 
The work shows the foundation of the rights of the 
property-owners against the railway companies, 
and proceeds to discuss the different actions of 
‘“‘ Past Damages” ‘‘ For Injunction” and ‘‘ Anoma- 
lous Actions,” ‘‘ Vendor and Vendee,” ‘‘ Landlord 
and Tenant,” etc. The work is based on the de- 
cisions made by the various courts, and the distinc- 
tions drawn by the different tribunals are clearly 
and distinctly put into words. The book is printed 
in excellent type and is of special value to lawyers 
who have elevated railway cases, and will prove a 
welcome addition to legal literature. Published by 


Baker, Voorhis & Co., 66 Nassau street, New York 
city. 





LAWYERS’ Reports, ANNOTATED. Book 21. 

This work contains all current cases of general 
value and importance decided in the United States, 
State and Territorial courts with full annotations. 
The value of this work consists not only in the wise 
selection of cases determined by the highest court of 
appeals in the various States and of the United 
States courts, but also in the general digest of de- 
cisions arranged under digest heads, and the index 
to notes which is valuable asa factor to be used 
with the resume of decisions. This volume carries 
on the general reporting system which is under the 
supervision of Burdett A. Rich, Esq., and Henry P. 
Farnham, Esq., who were aided by the publishers, 
editorial staff and by the reporters and judges in 
each court. Published by Lawyers’ Co-operative 
Publishing Company, Rochester, N. Y. 


AMERICAN STATE REPORTS, VOL. 34. 

This volume contains the decisions of the court of 
last’ resort of the various States and in this number 
has many of the most important decisions of Florida, 
Illinois, Kansas, Kentucky, Massachusetts, Michi- 
gan, Missouri, New York, North Carolina, Ohio, 
Pennsylvania, South Carolina, Texas and Washing- 
ton. Published by Bancroft-Whitney & Company, 
San Francisco, Cal. 


Po.iticaL Economy or Natura Law. 

This work is by Henry Wood, Esq., author of 
‘¢God’s Image in Man,” ‘‘ Ideal Suggestions through 
Mental Photography” and ‘‘Edward Burten.” The 
general scope of this work covers law of supply and 
demand, law of competition, labor and production, 
combinations of capital and the various branches of 
political economy, and is written in an easy and 
pleasant style which makes the work most compre. 
hensive and entertaining. The book should com- 
mand attention from all interested in economical 
problems and those who are interested in the pro- 
gress and prosperity of mankind. It is well pub- 
lished in clear type and well boundin cloth. Pub- 
lished by Lee & Shepard, 10 Milk street, Boston, 


Mass. 
———_ 


A ‘‘law hospital” has been in operation in New 
York for eighteen years. It is known as the ‘‘ Ger- 
man Legal Aid Society.” During the past year it 
managed about four thousand claims for wages, col- 
lecting more than $19,000 for clients too poor to in- 
stitute and conduct legal proceedings. In addition, 
nearly $12,000 was collected by inducing parties to 
settle their differences. The organization has been 
self-supporting from the commissions from its at- 
torney’s office and from members’ contributions. 
The society’s representative is fully recognized in 
the courts of the city. It appears to be chiefly used 
by the foreign element, twenty-nine nationalities 
having received legal aid from the society. 
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Hotes. 

TRIAL at Grand Rapids, Mich., was delayed a 

day or two ago by the sudden and severe ill- 

ness of five of the jurymen, caused by the foul air 
of the court-room. 


— ‘*My fee, if we win,” said the lawyer, ‘ will 
be $5,000. If we lose, it will be $7,500.” ‘‘ You 
mean the other way, don’t you?” ‘No. Ihave to 
charge more when I lose a case to cover the loss of 
prestige.” —Judge. 


Juries in American courts are as a rule delight- 
fully uncertain, but none of them have ever equalled 
the record of the Lawrence twelve which took the 
law into their own hands and rendered a verdict of 
$32,000 against Topeka in defiance of instructions 
and, when sent back, refused to agree on any other 
verdict. But then this was in Kansas. 


Mr. Justice Burroughs’ mode of illustration ‘was 
remarkably quaint. He once began an address to 
the jury in this manner: — ‘‘Gentlemen, you have 
been told that the first is a consequential issue; now 
perhaps you don’t know what a consequential issue 
means; but I dare say you understand ninepins. 
Well, then, if you deliver your bowl so.as to strike 
the front pin in a particular direction, down go the 
rest; just so it is with these counts; knock down 
the first and all the rest will go to the ground; 
that’s what we call a consequential issue.” 


“A case,” says the Daily News, “ was being heard 
in a Berlin law court the other day, and the evidence 
of a lady was being taken, when, suddenly, apropos 
of nothing in particular, the judge said sternly: 
‘Do you like potatoes, madam?’ Naturally the 
people in court were much surprised, and their sur- 
prise was intensified when the judge proceeded to 
make grimaces at the witness and to talk at random 
on incongruous subjects. The unfortunate gentle- 
man had to be led from the bench and placed un- 
der the care of a keeper. The incident made a very 
painful impression on those who witnessed it.” 


The original of Shakespeare’s Portia was Cassandra 
Fidele, who was born in 1465 and at the age of 
twenty-one received the degree of LL. D. She was 
renowned for her erudition, resplendent genius, and 
great personal beauty. She was conversant with 
all the known languages. At the age of twenty-two 
she pronounced the Latin oration at the University 
of Padua and conferred the degree of LL. D., so 
that she must have been professor of jurisprudence 
or dean of the faculty. The chairs of the universi- 
ties of Italy and Spain at that time were filled 
with learned women. This Portia refused all offers 
of marriage, and lived to be one hundred and one 
years old. 





Here is a curious little story told by an English 
solicitor. He had among his clients a few years ago 
a notorious company promoter, whose financial affairs 
came to grief. One day, happening to pass by a 
stationer’s shop, his attention was attracted bya 
portrait of Mr. ——, the well-known barrister. 
Mr. —— was attired in a wig and gown, and in his 
hand he held a paper on which the solicitor’s sharp 
eyes caught the name of bis client. His curiosity 
aroused, he purchased the photograph and pro- 
ceeded to decipher the words of Mr. ——’s brief, 
speedily discovering that they indicated that a war- 
rant was ‘‘out” for the arrest of his client. Ina 
few hours the man of finance was out of England, 
to which country he has not since returned. 


The announcement that the late Mr. Dowdeswell, 
Q. C., has not only left his clerk £1,000, but has 
also given him an annuity of £300, and appointed 
him an executor of his will, recalls some former in- 
stances in which judges and barristers have done 
handsomely by their clerks. Mr. Justice Quain left 
his clerk £5,000; Mr. Justice Crowder, £3,000; Mr. 
Justice Manisty, £2,500; and Mr. Justice Thesiger, 
£1,000. The most noticeable case of men at the 
bar was that of Sir John Karslake, Q. C., whose 
clerk received £2,000 under his will. Other in- 
stances are those of Mr. John Southgate, who also 
left £2,000 to his clerk, and Mr. McIntyre, Q. C., 
and Mr. Compton, Q. C., whose clerks each received 
£1,000. 

Judge Barrett has given three rules for cross- 
examination! (1) Never ask a question of which the 
answer might injure you. (2) Never cross-examine 
any witness over ten minutes, (3) Never cross- 
examine a woman. A woman under cross-examina- 
tion is like a highly charged explosive. Nobody 
knows at what moment she may go off, nor in what’ 
direction the pieces may fly. In a recent trial that 
entertained the town the principal witness was a 
woman. When she took her seat she was the only 
composed person in the court. The prosecution, 
the defense and the recorder eyed her like a piece 
of dynamite. No protestations or prohibitions 
swerved her story from its course. A letter was 
handed her to identify the signature. ‘‘ Don’t read 
it,” said the prosecution. ‘‘ Don’t read it,” said the 
defense. “Don’t read it,” said the recorder, and 
while they spoke she had read it calmly through. 
Assured of its contents, she admitted her handwrit- 
ing. This natural act of prudence that the lawyers 
deplore, any woman would have done. There is a 
whiplash end to a woman’s speech that will crack 
through the cutest examination. ‘‘ Did the defend- 
ant give you this umbrella?” “ Yes, but I paid for 
it.” Speeches of this sort, that any nimble-witted 
woman can toss from the end of her tongue, make 
lawyers modest and judges shy.—W. Y. Sun. 
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Gurvent Lopics. 


{All communications intended for the Editor should be ad- 
dressed simply to the Editor of Taz ALBany Law JOURNAL. 
All letters relating to advertisements, subscriptions, or other 
business matters, should be addressed to Taz ALBANY Law 
JouRNAL CoMPANY.} 

HE London Zaw Gazette of the 1oth in- 
stant gives credence to the rumor, which 

it says has gained an almost official confirma- 
tion, that Lord Coleridge is about to retire and 
will be succeeded in the lord chief justiceship 
of England by Sir Charles Russell, who is now 
attorney-general, and is the acknowledged 
leader in his profession at the English bar. 
Born sixty years ago, at Newark, Sir Charles 
received his early training at a collegiate estab- 
lishment in a suburb of Dublin, afterward 
matriculating at Trinity College. He began as 
a solicitor, being articled to an attorney at 
Dundalk, a town which he afterward repre- 
sented in the House of Commons. From Dub- 
lin young Russell went up to London, there to 
seek the fame which time and energy, combined 
with natural gifts of a very high order, were 
afterward to bring him. At the age of twenty- 
six he was called to the bar at Lincoln’s Inn, 
and travelled the Northern Circuit, gaining a 
considerable reputation for his efficiency as an 
advocate in commercial cases. During his first 
year at the bar he is said to have earned two 
hundred guineas, and just before he was made 
Queen’s counsel, his income exceeded that of 
any other junior of his time. Sir Charles Rus- 
sell’s eloquence is by no means the least of his 
intellectual gifts; but to this must be added a 
rare command of logic and tact which, after all, 
are the main factors of success, and more 
especially in the legal profession. He also be- 
lieves in concentration. “I do one thing at a 
time,” he once exclaimed. “I concentrate my 
whole attention upon the matter in hand, be it 
reading briefs or eating oysters.” His reputa- 
tion has been made entirely as an advocate, and 
his searching questions and clever fence make 
him justly feared by those witnesses whose evi- 
dence is likely to be weakness under a strong 
fire of cross-examination. Sir Charles is no 
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believer in that mock piety which is the root of 
all evil in the case of many public men, and he is, 
indeed, exceedingly human in his likes and dis- 
likes. He is a capital whist player, and it is 
whispered, has more than once attempted to 
“break the bank” at Monte Carlo. He de- 
lights in riding, and his figure is certainly fa- 
miliar at every important race-meeting in the 
country. In addition, this modern Hortensius 
plays the part of country squire to perfection, 
and is said to know the points of a bullock as 
well as the cardinal points of the profession of 
his adoption. As an Irishman, Sir Charles 
Russell possesses a large share of the native wit 
and originality that distinguish his race. It 
was confidently predicted by the knowing ones 
that he would fill the position of home secretary 
in the present government, but Sir Charles 
Russell’s ambition is rather in the direction of 
judicial than political advancement. Events 
appear to justify this belief, and as the successor 
of Lord Coleridge in the high office of lord 
chief justice of England, no more suitable occu- 
pant can be found for a post of such honorable 
traditions and heavy responsibilities. 


On the subject of estimating the value of 
legal services, the New York Zaw Journal does 
not agree with the decision of the United States 
Court of Appeals for the Eighth Circuit in the 
case of Ward v. Kohn, 58 Fed. Rep. 462. It was 
held in that case that the jury might consider 
the wealth of the client in estimating the 
amount to be recovered by a lawyer in a suit 
for services rendered. The court said: “The 
wealth of a defendant cannot be considered in 
any case to enhance the fee for professional 
services above a reasonable compensation for 
the service actually rendered. It cannot be 
considered to make a fee extortionate or a com- 
pensation unreasonably large. But every judge 
and every gentleman of the bar knows that 
much severe professional labor is rendered by 
practising attorneys without any compensation, 
and much more for compensation so small as 
to be entirely inadequate. It is as difficult to 
defend the poor as the rich from a groundless 
charge of murder. It requires as much learn- 
ing, labor and professional skill to recover or 
save from attack property of little value, that 
may be the entire estate of the poor man, as it 
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does to recover thousands of dollars for the 
wealthy. The duty. of the lawyer to defend the 
former and maintain his rights is as great as it 
is to the latter, and to the honor of the profes- 
sion it may be said that it is performed with 
equal zeal and fidelity. But it is the general 
practice of the gentlemen of the bar to fix the 
fees for such services far below a fair compen- 
sation or to charge no fee at all—to measure 
their fees more by the inability of such a client 
to pay a fair compensation, or to pay at all, 
than by the value of the services they render. 
When, on the other hand, a client who has the 
means to pay what professional services are 
fairly worth employs an attorney, it is right and 
just that he should pay a fair and reasonable 
compensation for the service he obtains. In 
other words, the fees the attorney deserves from 
such a client should not be measured by the 
inadequate compensation and small fees the 
gentlemen of the bar usually receive from those 
who are unable to pay at all or to pay a fair 
compensation, but they should be measured by 
the fees usually obtained by attorneys for like 
services from those who are able to pay just 
compensation for the service rendered. In this 
sense it was not improper for the jury to con- 
sider the wealth of the plaintiff in error to de- 
termine whether he was financially able to fairly 
compensate Mr. Kohn for his services.” 

Our New York namesake does not think this 
reasoning just, as it would be making one 
law for the rich and another for the poor. Its 
argument is however supported principally by 
rulings in matters of contract, and in contro- 
versies over services which have a fixed money 
value. The 7ribune replies to it that the ser- 
vices of a professional man cannot be valued at 
any precise amount. Many a clergyman ina 
country parish preaches with eloquence equal 
to that of the pastor of a rich city church, and 
devotes as much energy to his labors, but he 
does not receive the same compensation, be- 
cause his parishioners are unable to pay so large 
asalary. A surgeon has received as high a fee 
as $100,000 for a single operation, when the 
patient was a rich man, and on other occasions 
has performed operations as difficult without 
charge upon a sufferer in a charity hospital. 
A lawyer in the same way is forced to 
consider the ability of his clients in fixing the 
amount of his fees. The value of his services 





can be fixed only by considering the years of 
preparation which he has spent, his experience, 
his natural ability, and other things which have 
no specific value in the market. To those who 
can afford to pay well for his services he makes 
what seems to him a fair charge, and to others 
he furnishes advice and suggestions, perhaps, 
without cost. There can be no exact rate of 
payment, and the financial ability of the client 
has always been regarded as an element the 
lawyer might fairly consider in fixing the 
amount of payment. 


Joseph A. Arnold, president of the Waverly 
Publishing Company, has brought suit in the 
United States Circuit Court to recover $10,000 
damages from H. Rider Haggard. In June, 
1892, the Waverly Publishing Company issued 
a reprint of Haggard’s story, “ Nada, the Lily.” 
Haggard’s publishers, Longmans, Green & Co., 
of No. 15 East Sixteenth street, New York, 
secured a temporary injunction restraining the 
Waverly Company from selling the book, on 
the ground that it was copyrighted. The case 
was argued in the United States Circuit Court 
of New Jersey and the injunction vacated. 
Now, Mr. Arnold, to whom the Waverly Com- 
pany has assigned its claim, brings suit for dam- 
ages sustained while the sale of the book was 
interfered with. The suit was brought in the 
New York Court of Common Pleas, but was a 
few days ago removed to the United States Cir- 
cuit Court. Mr. Arnold said to a Mail and Ex- 
press reporter: 


“ The case involves the constitutionality of the International 
Copyright Law. There is a clause in that law which gives the 
President, whenever he is satisfied that a country grants sub- 
stantially the same copyright privileges to the citizens of the 
United States that it does to its own citizens, power to proclaim 
copyright to the citizens of that country, in the United States. 
It gives the President judicial power in deciding whether a 
country grants substantially the same privileges to our citi- 
zens that it does to its own, and it is on this ground that the 
constitutionality of the law will be questioned. In my opinion 
the works of no foreign author have been legally copyrighted 
since the International Copyright Law went into effect.” 


The campaign for woman suffrage in the 
New York State Constitution is taking on a very 
influential aspect. The petition to the con- 
stitutional convention which meets at Albany 
May 8, to strike from the Constitution the word 
“male” in the qualifications for voters, thereby 
giving men and women civic equality through- 
out the State, is now in circulation in every 
county, and is meeting with extraordinary and 
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unexpected support. Meetings are being held 
in every town at which excellent speakers are 
heard, and a deep impression is produced. The 
women of New York county have placed the 
petition at Sherry’s, Fifth avenue and Thirty- 
seventh street, for signatures on every Saturday 
between g A. M. and 6 p. M., and the list of 
signers is already noteworthy. 


“The following episode,” says an English 
correspondent, “‘ which occurred in one of the 
courts a day or two ago, might have helped us 
in former days to answer the question which 
has sometimes formed the subject of youthful 
debate —viz.: ‘Whether a barrister is justified 
in defending a prisoner whom he believes to be 
guilty ?’ Counsel — in a civil case, it is true, but 
that does not matter — in response to a sugges- 
tion made from the bench, was just indicating, 
though in a somewhat distant way, his own be- 
lief of the subject-matter of the submission 
which he was, in the face of considerable diffi- 
culty and some opposition, presenting to the 
court, and which, it must be admitted, did not 
seem one which the court or any one but the 
most credulous was very likely to believe, when 
he was interrupted by the presiding judge, who 
remarked that ‘it was no concern of the court 
what counsel himself believed; indeed, in his 
lordship’s view, it was much better that counsel 
should have no belief on either side.’” 





The old question of the right of a corpora- 
tion to abandon or cease operating a railroad 
comes up in Kansas. A line no less than sixty- 
seven miles long, the Leavenworth, Topeka and 
Southwestern road, owned and operated jointly 
by the Union Pacific and Santa Fe companies, 
has been abandoned by them. They hold the 
stock and guaranty the bonds, and tell the 
State officials that they will not contest a suit 
to forfeit the road, being unable to make it pay 
the cost of operating. Nor do the State offi- 
cials advise the State to take it, although they 
are populists, advocating government ownership 
of the roads. Meantime the people along the 
line have been cut off, and some of the towns 
issued bonds to build this road. They ought to 
be able to obtain some redress. 


It is now about fifteen years since the Dis- 
trict of Columbia courts ceased to consider 





Good Friday a non-judicial day. In Chief 
Justice Cartter’s court at that time the old cus- 
tom was first changed. Said the late Hon. 
Richard T. Merrick to the late Chief Justice 
Cartter: “ You will not hold court to-morrow.” 
“Why not?” said the chief justice. 
“Tt will be Good Friday,” answered Mr. 


Merrick. “Court has never been held on that 
day.” 

“This court will be held,” declared the chief 
justice. 


“Then,” said Mr. Merrick, “ your honor will 
be the first judge who has held court on that 
day since Pontius Pilate.” 

During Good Friday this year however, a 
belated jury, sent out the day before, came in 
and Judge Cole took the verdict. 


The London Zaw Times having recently 
made observations on some notable case of sons 
being “senior” to their fathers at the bar or on 
the bench, a correspondent recalls the case of Sir 
Thomas More, chancellor to Henry VIII. Lord 
Campbell, in his “ Lives of the Chancellors,” 
writes: “There is no circumstance during his 
chancellorship that affects our imagination so 
much, or gives us such a lively notion of the 
manners of the times, as his demeanor to his 
father. Sir John More, now near ninety years 
of age, was hale in body and sound in under- 
standing, and continued vigorously to perform 
the duties of senior puisne judge in the Court 
of King’s Bench. Every day during term time, 
before the chancellor began business in his own 
court, he went into the Court of King’s Bench 
and, kneeling before his father, asked and re- 
ceived his blessing.” The blessing scene was 
made the subject of one of Holbein’s finest 
paintings. More was a remarkably expeditious 
judge. Having cleared off all the suits then 
before the court one day, and there being no 
more coming on, with perhaps a pardonable 
vanity he ordered the fact to be entered of rec- 
ord. A pretty safe rhyming prophecy was 
forthwith improvised: 


When More some time had Chancellor been, 
No more suits did remain; 

The same shall never more be seen 

Till More be there again. 


An interesting case decided by the New York 
Court of Appeals last week was that of J. F. J. 
Xiques against the Bradstreet Company. 


The 
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plaintiff was a dealer in cigars in New York city, 
and a subscriber to Bradstreet’s Reports. The 
name of Herman Brinker appeared in the re- 
port as a business man of Detroit worth from 
$2,000 to $3,000, and having fair credit. Mr. 
Xiques received, in 1885, an order for cigars 
from Herman Brinker, No. 63 Grand River 
avenue, Detroit. He sent to Bradstreet’s for 
information, and received a letter saying that 
Herman Brinker, of No. 573 Russell street, 
was worth from $3,000 to $4,000, and was 
favorably regarded. Mr. Xiques sent cigars to 
the value of over $450 to Herman Brinker, and 
they were received by a man of that name at 
No. 163 Grand River avenue. The cigars were 
never paid for. Further investigation after- 
ward showed that the Herman Brinker of Rus- 
sell street was a reputable merchant, but that 
some other man, using his name, had rented a 
small office in Grand River avenue, and dis- 
appeared after receiving the cigars from New 
York. Mr. Xiques brought a suit against the 
Bradstreet Company on the ground that it had 
been negligent in not furnishing correct infor- 
mation about Herman Brinker. A judgment 
was obtained in favor of the company, because 
the information sent did not refer to the Brinker 
of No. 63 or No. 163 Grand River avenue, and 
Mr. Xiques should have noticed that fact. The 
company, not finding a person of that name in 
Grand River avenue, had sent the information 
about another Herman Brinker, but the sub- 
scriber was responsible for not noticing the dif- 
ference in address. 





The strengthening of the faculty of the 
Columbia Law School by the appointment of 
two additional professors is gratifying evidence 
of the continued prosperity of that time-honored 
institution. The crisis through which the 
school passed a few years ago, with the changes 
in the policy and methods of the institution 
which ensued, doubtless caused some of its 
friends to shake their heads and wonder what 
would be the outcome of the new order of 
things in the old school. It must have seemed 
to many of them like pouring new wine into old 
bottles. But the old bottle was flexible enough 
to bear the new fermentation. The experience 
of the last three years has justified the con- 
fident hopes of the men who instituted and 





have carried through the changes referred to, 
and has demonstrated that the time was ripe 
for the forward movement in legal education 
which Columbia College then set in motion. 
The success of that movement means so much 
for the profession of law in this country that 
this new and striking indication of it will be 
welcomed by every member of the bar. 


According to a London newspaper a cow that 
wore a bell having been run over and killed on 
the railway, the owner brought a suit against 
the railway company for damages. It was 
proved that the driver blew the whistle loudly, 
and tried to frighten the cow off the track. 
But the farmer’s lawyer also proved that the 
cow rang her bell and tried to frighten the en- 
gine off the track, and so the jury decided in 
his favor. 


The Boston Zranscript calls for a revision of 
the law in Massachusetts relating to the legal 
age of marriage. In that State a girl of twelve 
and a boy of fourteen may be legally married 
if they obtain the consent of their parents. 
The Zranscript declares that Italian children 
are frequently married under the provisions of 
the law. 


The daughter of the late Prof. Windschied, 
the famous German authority on Roman law, 
has been graduated from the University of 
Heidelberg with the degree of Ph. D. Fraulein 
Windschied is the first woman to be admitted 
to the old seat of learning with the privilege of 
taking her degree. 


The Supreme Court of North Carolina has 
decided that any city or town can pass an or- 
dinance making it punishable for any unmarried 
person under twenty-one years of age to enter 
a bar-room. ~ 


Mrs. William Betts, the new woman deputy: 
United States marshal at Cincinnati, is the 
second woman to receive such an appointment. 
The first one is now in service in Oklahoma 
Territory. 





Justice D. L. Snodgrass has been chosen 
chief justice of the Tennessee Supreme Court, 
to fill the vacancy caused by the death of Chief 
Justice B. J. Lea. 
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AMENDMENTS AND NEW LAWS OF 1894. 


Cope oF CrviL PROCEDURE. 

Section 2615, amended by chap. 118, L. 1894, to 
read as follows: 

§ 2615. Who to he cited thereupon.—The following 
persons must be cited upon a petition presented as 
prescribed in the last section: 

1. If the will relates exclusively to real property, 
the husband or wife, if any, and all the heirs of the 
testator. 

2. If the will relates exclusively to personal prop- 
erty, the husband or wife, if any, and all the next 
of kin of the testator. 

3. If the will relates to both real and personal 
property, the husband or wife, if any, and all the 
heirs, and all the next of kin of the testator. 

Section 2617, amended by chap. 118, L. 1894, by 
adding at end of said section, after the last word, the 
following: ‘‘And ir case the will propounded for pro- 
bate is opposed, due and timely notice of the hearing 
of the objections to the will shall be given, in such 
manner as the surrogate shall direct, to all persons 
in being, who would take any interest in any prop- 
erty under the provisions of the will, and to the ex- 
ecutor or executors, trustee or trustees named 
therein, if any, who have not appeared in the pro- 
ceeding, and any decree in the proceeding shall not 
affect the right or interest of any such person unless 
he shall be so notified.” 

See new law, chap. 135, L. 1894, repealing §§ 202, 
203, 204, 205, 206, 207, 208. 

GENERAL Laws. 

Chap. 127, L. 1894, amends as follows: 

Section eight of title seven- of chapter five hun- 
dred and fifty-four of the Laws of eighteen hundred 
and sixty-four, as amended by chapter two’hundred 
and forty-five of the Laws of eighteen hundred and 
eighty-nine, and chapter five hundred of the Laws 
of eighteen hundred and ninety-three, is hereby 
further amended so as to read as follows: 

§ 8. The annual meeting of each neighborhood 
shall be held on the first Tuesday of August in each 
year, at the hour and place fixed by the last previ- 
ous neighborhood meeting; or, if such hour and 
place have not been so fixed, then the same shall be 
held in the school-house at seven thirty o’clock in 
the evening. If a neighborhood possesses more 
than one school-house, it shall be held in the one 
usually used for that purpose, unless the trustees 
designate in the notice another. If there is no 


school building, or if the school-house shall be no 
longer accessible, then at such other place as the 
trustees, or, if there be no trustees, the clerk, shall, 
in the notice, designate. 

Section nine of title seven of chapter five hundred 
and fifty-five of the Laws of eighteen hundred and 





sixty-four, as amended by chapter two hundred and 
forty-five of the Laws of eighteen hundred and 
eighty-nine, and chapter five hundred of the Laws 
of eighteen hundred and ninety-three, is hereby 
amended so as to read as follows: 

§ 9. The annual meeting of each school district 
shall be held the first Tuesday of August in each 
year, and unless the hour and place thereof shall 
have been fixed by a vote of a previous district 
meeting, the same shall be held in the school-house 
at seven thirty o’clock in theevening. If a district 
possesses more than one school-louse, it shall be 
held in the one usually employed for that purpose, 
unless the trustees designate another. If the dis- 
trict possesses no school-house, or if the school- 
house shall be no longer accessible, then the annual 
meeting shall be held at such place as the trustees, 
or if there be no trustee, the clerk, shall designate 
in the notice. 


Chap. 134, L. 1894, amends as follows: 

Section twenty-two of chapter four hundred and 
sixty-six of the Laws of eighteen hundred and sev- 
enty-seven, entitled ‘‘An act in relation to assign- 
ments of the estates of debtors for the benefit of 
creditors,” is hereby amended so as to read as fol- 
lows: 

§ 22. All orders or decrees in proceedings under 
this act shall have the same force and effect, and 
may be entered, docketed and enforced and ap- 
pealed from the same as if made in an original ac- 
tion brought in the County Court; provided how- 
ever that a final decree, directing the payment of 
money, may be enforced by serving a certified copy 
thereof personally upon the assignee for the benefit 
of creditors, and if said assignee willfully neglects 
to obey said decree, by punishing him for a con- 
tempt of court. The imprisonment of said assignee, 
by virtue of proceedings to punish for contempt, as 
prescribed in this section, or a levy upon his prop- 
erty by virtue of an action, shall not bar, suspend 
or otherwise affect an action against the sureties on 
his final bond. All proceedings under this act shall 
be deemed to be had in court. The said court shall 
always be open for proceedings under this act. The 
county judge, when named in this act, shall, in 
such proceedings, be deemed to be acting as the 
court, The clerk of the court shall keep a separate 
book, in which shall be entered, in each case, the 
date and place of record of the assignment, and a 
minute of all proceedings therein, under this act, 
with such particularity as the court shall direct by 
general order. He shall record therein at length 
the orders and decrees of the court, settling, reject- 
ing or adjusting claims, and directing the payment 
of money, or releasing assets by the assignee, and 
removing or discharging the assignee and his sure- 
ties, and such other orders as the court shall direct 
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by general order. The said clerk shall securely 
keep the papers in each case in a file by themselves, 
and shall be entitled to a fee of one dollar for filing 
all the papers in each case, and entering the pro- 
ceedings in the minute-book, and fifty cents to be 
paid by the assignee, unless otherwise directed, for 
recording each order or decree required by this act 
or the general order of the court. 

Chap. 136, L. 1894, amends, viz. : 

Section eighteen of chapter six hundred and 
eighty-seven of the Laws of eighteen hundred and 
ninety-two, entitled ‘“‘ An act to amend the general 
corporation law,” is hereby amended so as to read 
as follows: 

§ 18. Acquisition by foreign corporation of real 
property in this State.—Any foreign corporation may 
purchase at a sale upon the foreclosure of any mort- 
gage held by it, or upon any judgment or decree 
for debts due it, or, upon any settlement to secure 
such debts, any real property within this State 
covered by or subject to such mortgage, judgment, 
decree or settlement, and may take by devise any 
real property situated within this State and hold 
the same for not exceeding five years from the date 
of such purchase, or from the time when the right 
to the possession thereof vests in such devisee, and 
convey it by deed or otherwise in the same manner 
as a domestic corporation. 

Chap. 139, L. 1894, amends viz. : 

Section seven of an act entitled ‘‘An act to 
facilitate the forming of agricultural and horticul- 
tural societies,” passed April thirteen, eighteen 
hundred and fifty-five, as amended by chapter five 
hundred and six of the Laws of eighteen hundred 
and eighty-seven, is hereby further amended so as 
to read as follows: 

§ 7. The said societies may, in case the uses and 
convenience thereof so require, upon application to 
the Supreme Court of the district wherein said 
county at the time of such application shall be 
situated, obtain the requisite order and power to 
sell or mortgage, from time to time, the whole or 
any part or parts of its real estate; the granting of 
such order to be in the discretion of the court, and 
such application to be made only when authorized 
by said society, at a regular or special meeting 
thereof, by a vote of not less than two-thirds of the 
legal members of said society present at such meet- 
ing, and notice of the intention to vote for such 
application having been published in three of the 
newspapers printed in said county once a week for 
two weeks preceding such meeting, and having 
been sent by mail to each member, addressed to him 
at his last known place of residence, at least ten 
days prior to said meeting. 

See new law, chap. 135, L. 1894, repealing chap. 
200, L. 1863 and section 5, chap. 300, 1849. 





LEGISLATIVE Law. 


Sec. 49. Amended by chap. 138, L. 1894. 

§ 49. Slips of session laws to be forwarded to clerks. 
—The county clerk of each county shall, on or be- 
fore the first day of January of each year, notify the 
secretary of state of the total number of town, 
village and city clerks within such county. The 
secretary of state, as soon as practicable after the 
receipt of the slips of session laws from the printer, 
shall send to the county clerk of each county a suffi- 
cient number of each printed slip of each law and con- 
current resolution of the Legislature to supply each 
town, village, city and county clerk within such 
county with one copy of each of such slips. The 
county clerk of each county, as soon as practicable 
after the receipt thereof, shall send one of each such 
slips to each town, village and city clerk within 
such county, and shall retain one of each such slips 
on file in his office. Such distribution by the county 
clerk shall be by mail and shall be a county charge. 
Such slips shall be kept on file in the offices of such 
clerks, arranged in the order in which they were 
passed. Such clerks shall not be entitled to any 
fee or compensation for filing such slips or keeping 
the same on file in their respective offices. 


New Law. 

Chap. 135, L. 1894. Funds and property formerly 
in the custody of the Court of Chancery. 

§ 1. The clerk of the Court of Appeals shall trans- 
fer to the comptroller of the State of New York all 
the moneys, securities and real estate which he now 
holds, or which he now has in his custody, as part 
of the funds and property formerly under the con- 
trol and in the possession of the Court of Chancery, 
or in any manner appertaining thereto. The comp- 
troller shall give a receipt to said clerk for such 
moneys, Securities and evidences of title, and there- 
upon the comptroller shall be vested with the same 
possession of such property as is now vested in the 
clerk of the Court of Appeals. 

§ 2. Sections two hundred and two, two hundred 
and three, two hundred and four, two hundred and 
five, two hundred and six, two hundred and seven 
and two hundred and eight of the Code of Civil 
Procedure; also chapter two hundred of theLaws of 
New York of eighteen hundred and sixty-three; 
also section five of chapter three hundred of the 
Laws of New York of eighteen hundred and forty- 
nine; also all laws or parts of laws inconsistent with 
the provisions of this act, are hereby repealed. 

Takes effect April 15, 1894. 





A Kentucky editor has been sued for libel by a 
widow because in writing what he thought was a 
beautiful obituary tribute to her husband, he re- 
marked that ‘‘ the deceased had gone to a happier 
home.” 
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PATENTS— THE DOCTRINE OF RES JUDI- 
CATA. 


UNITED STATES SUPREME COURT, MARCH 5, 1894. 


JOHNSON STREET STEEL Rar, Company v. WILLIAM 
Waarton, Jr., & Company, LiMiTED, TO THE USE 
oF WiLLiaM Wuarton, Jr., & Company, INcor- 
PORATED. 


A defeated suitor in a court of general jurisdiction is not at 
liberty, in a subsequent suit between himself and his ad- 
versary, in the same, or in any other court, to re-litigate a 
matter directly put in issue and actually determined by 
the first suit, even although it appears that the judgment 
in the first suit, by reason of the small amount in dispute, 
could not be reviewed by a court of appellate jurisdiction. 

The principle of res judicata, in its application to the judg- 
ments of courts of general jurisdiction, does not depend in 
any degree upon the inquiry whether the law subjects such 
judgments to re-examination by sume other court. 

The inquiry as to the conclusiveness of a judgment in a prior 
suit between the same parties can only be whether the 
court rendering such judgment had jurisdiction of the par- 
ties and the subject-matter, and whether the question 
sought to be raised in the subsequent suit was covered by 
the pleadings and actually determined in the former suit. 

N error to the Circuit Court of the United States 

for the Eastern District of Pennsylvania. 

By written agreement executed November 24, 
1885, between William Wharton, Jr., & Co., a limited 
partnership association, and the Johnson Steel 
Rail Company, a corporation—to be hereafter re- 
ferred to as the Wharton and Johnson companies— 
the latter acquired the right to make and sell, upon 
certain conditions, guard rails constructed accord- 
ing to the specifications attached to letters-patent 
granted to William Wharton, Jr., for an improved 
guard rail. 

The present action was brought upon this agree- 
ment of license to recover the stipulated royalties or 
fees for guard rails sold and delivered by the John- 
son Company between January 10, 1888, and June 
4, 1889. 

In its statement of demand the Wharton company 
averred that the Johnson company commenced and 
continued the sale of guard rails, and voluntarily 
rendered statements and paid the stipulated fees 
down to January 1, 1887, but refused to pay those 
due between January 1, 1887, and January 10, 1888, 
on the ground that the rails made and sold by it 
were not covered by the Wharton patent; that in a 
suit brought by the present plaintiff against the 
Johnson company in the Circuit Court of the United 
States for the Eastern District of Pennsylvania, it 
was adjudged that the rails sold by the defendant 
were covered by the Wharton patent, and judgment 
was entered for the amount of royalties to January 
10, 1888; that from and after the latter date, down 
to the expiration of the patent, June 4, 1889, the 
defendant continued to sell, under the agreement, 
rails of the same character as those that had been 
adjudged to be covered by the above patent. 





The Johnson company, admitting the manufacture 





and sale by it between January 10, 1888, and June 
4, 1889, of certain girder guard rails of steel, averred 
that those manufactured by it were not such rails as 
were covered by the Wharton patent. It also ad- 
mitted that the suit mentioned in the plaintiff's 
statement was brought and decided as set forth, but 
insisted that the decision was not binding in the 
present case, ‘‘ because the amount involved in the 
former suit was so small as not to entitle the de- 
fendant to a writ of error on the said judgment to 
the Supreme Court of the United States, whereas 
the amount involved in this suit is sufficient to so 
entitle the defendant;” and ‘‘ that the right of the 
defendant to have the issues involved in this case 
adjudicated by the Supreme Court of the United 
States, if a decision adverse to it is rendered by this 
[the Circuit] court, cannot be taken away from it 
by reason of a former trial and judgment between 
the same parties, where the amount involved did 
not entitle the defendant to a review of the same.” 

The court below held the affidavit of defense to 
be insufficient, and, the damages sustained by the 
defendant having been assessed at the sum of $6,306, 
judgment was rendered for that sum. 


Haran, J. The question, upon the merits, 
which the defendant’s affidavit of defense presented, 
was whether the girder guard rails manufactured 
and sold by it were covered by the Wharton patent 
and by the license granted by the agreement of 
November 24, 1885. But that precise question, it 
is admitted, was presented and determined in the 
former suit between the same parties. And we are 
to inquire, on this writ of error, whether the court 
below erred in holding that the judgment in the 
former suit concluded that question between the 
parties. The learned counsel for the defendant in- 
sists that it did not, and bases his contention solely 
upon the ground that the former judgment was not, 
by reason of the limited amount involved, subject 
to review by this court. 

Is it true that a defeated suitor in a court of 
general jurisdiction is at liberty, in a subsequent 
suit between himself and his adversary, in the same, 
or in any other court, to relitigate a matter directly 
put in issue and actually determined in the first suit, 
upon its appearing that the judgment in the first 
suit, by reason of the small amount in dispute, could 
not be reviewed by a court of appellate jurisdiction? 
Does the principle of res judicata, in its application 
to the judgments of courts of general jurisdiction, 
depend, in any degree, upon the inquiry whether the 
law subjects such judgments to re-examination by 
some other court? Upon principle and authority 
these questions must be answered in the negative. 
We have not been referred to, nor are we aware of, 
any adjudged case that would justify a different con- 
clusion. 








224 


THE ALBANY LAW JOURNAL. 











The object in establishing judicial tribunals is 
that controversies between parties, which may be 
the subject of litigation, shall be finally determined. 
The peace and order of. society demand that matters 
distinctly put in issue and determined by a court of 
competent jurisdiction as to parties and subject- 
matter, shall not be retried between the same parties 
in any subsequent suit in any court. The exceptions 
to this rule that are recognized in cases of judg- 
ments obtained by fraud or collusion have no appli- 
cation to the present suit. 

In Hopkins v. Lee, 6 Wheat. 109, 113, it was held 
that a fact directly presented and determined by a 
court of competent jurisdiction cannot be contested 
again between the same parties in the same or any 
court. ‘‘In this,” the court said, ‘‘there is and 
ought to be no difference between a verdict and 
judgment in a court of common law and a decree of 
a court of equity: They both stand on the same 
footing and may be offered in evidence under the 
same limitations, and it would be difficult to assign 
a reason why it should be otherwise. The rule has 
found its way into every system of jurisprudence, 
not only from its obvious fitness and propriety, but 
because without it an end could never be put to 
litigation. It is therefore not confined in England 
or in this country to judgments of the same court or 
to the decisions of courts of concurrent jurisdiction, 
but extends to matters litigated before competent 
tribunals in foreign countries. * * * Ona ref- 
erence to the proceedings at law, and in chancery, 
in the case now before us, the court is satistied that 
the question which arose on the trial of the action 
of covenant was precisely the same, if not exclusively 
so (although that was not necessary), as the one 
which had already been directly decided by the 
court of chancery.” And in Smith v. Kernochan, 
7 How. 178, 217: ‘‘ The case therefore falls within 
the general rule, that a judgment of a court of con- 
current jurisdiction directly upon the point is as a 
plea, a bar, or as evidence conclusive between the 
same parties or privies upon the same matters when 
directly in question in another court.” To the same 
effect are Pennington v. Gibson, 16 How. 65, 77; 
Stockton v. Ford, 18 id. 418; and Lessee of Parish 
v. Ferris, 2 Black, 606, 609. 

The whole subject was carefully considered in 
Cromwell v. County of Sac, 94 U.S. 351, 352, where 
it was said: ‘‘There is a difference between the 
effect of a judgment as a bar or estoppel against the 
prosecution of a second action upon the same claim 
or demand, and its effect as an estoppel in another 
action between the same parties upon a different 
claim or cause of action. In the former case, the 
judgment, if rendered upon the merits, constitutes 
an absolute bar to a subsequent action. It is a 


finality as to the claim or demand in controversy, 
concluding parties and those in privity with them, 





not only as to every matter which was offered and 
received to sustain or defeat the claim or demand, 
but as to any other admissible matter which might 
have been offered for that purpose. Thus, for ex- 
ample, a judgment rendered upon a promissory note 
is conclusive as to the validity of the instrument 
and the amount due upon it, although it be sub- 
sequently alleged that perfect defenses actually ex- 
isted, of which no proof was offered, such as forgery, 
want of consideration, or payment. If such de- 
fenses were not presented in the action, and estab- 
lished by competent evidence, the subsequent 
allegation of their existence is of no legal conse- 
quence. The judgment is as conclusive, so far as 
future proceedings at law are concerned, as though 
the defenses never existed.” 

The doctrines of the latter case were applied in 
Lumber Co. v. Buchtel, 101 U. S. 638, 639, which 
case is like this in some respects. That was an 
action for the recovery of the last installments of 
money due on a contract for the purchase of timber 
lands, the plaintiff having in a previous action 
against the same defendant obtained a judgment 
for the first installment. In the first action the sole 
defense was that the defendant had been induced 
to make the contract of guaranty by false and 
fraudulent representations. The same defense was 
made in the second action, and an additional one 
was interposed to the effect that the representations 
made as to the quantity of timber, and which in- 
duced the execution of the contract, amounted to a 
warranty upon which defendant could sue for dam- 
ages. Both grounds of defense, relied on in the sec- 
ond action, were held to be concluded by the judg- 
ment in the prior action. In respect to the second 
ground, it was said: ‘‘The finding of the referee, 
upon which the judgment [in the first action] was 
rendered—and this finding, like the verdict of a 
jury, constitutes an essential part of the record of a 
case—shows that no representations as to the quat- 
tity of timber on the land sold were made to the de- 
fendant by the plaintiff, or in his hearing, to induce 
the execution of the contract of guaranty. This 
finding, having gone into the judgment, is conclu- 
sive as to the facts found in all subsequent contro- 
versies between the parties on the contract. Every 
defense requiring the negation of this fact is met 
and overthrown by that adjudication.” 

In Stout v. Lye, 103 U. S. 66, 71, in which one 
of the questions was as to the conclusiveness of a 
judgment in a State court upon the same parties to 
a suit in the Federal court—the two suits involving 
the same subject-matter, and the suit in the State 
court having been first commenced—this court, ob- 
serving that the parties instituting the suit in the 
Federal court, being represented in the State suit, 
could not deprive the latter court of the jurisdiction 
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it had acquired, said: ‘*The two suits related to the | 
same subject-matter, and were in fact pending at 
the same time in two courts of concurrent jurisdic- 
tion. The parties also were, in legal effect, the 
same, because in the State court the mortgagor rep- 
resented all who, pending the suit, acquired any 
interest through him in the property about which 
the controversy arose. By electing to bring a sepa- 
rate suit the Stouts voluntarily took the risk of get- 
ting a decision in the Circuit Court before the State 
court settled the rights of the parties by a judgment 
in the suit which was pending there. Failing in 
this, they must submit to the same judgment that 
has already been rendered against their representa- 
tive in the State court. That was a judgment on 
the merits of the identical matter now in question, 
and it concluded the ‘parties and those in privity 
with them, not only as to every matter which was 
offered and received to sustain or defeat the claim 
or demand, but as to any other admissible matter 
which might have been offered for that purpose.’ 
Cromwell v. County of Sac, 94 U. 8. 351,352. It is 
true the mortgagor did not set up as a defense that 
the bank had no right to take the mortgage, or that 
he was entitled to certain credits because of pay- 

‘ ments of usurious interest, but he was at liberty to 
do so. Not having done so, he is now concluded 
as to all such defenses, and so are his privies.”’ 

In all of these cases, it will be observed, the ques- 
tion considered was as to the effect to be given by 
the court of original jurisdiction to the judgment 
in a previous case between the same parties or their 
representatives, and involving the same matters 
brought up in a subsequent suit. In no one of them 
is there a suggestion that the determination of that 
question by the court to which it was presented 
should be controlled by the inquiry whether the 
judgment in the first action could be reviewed upon 
appeal or writ of error. 

The counsel for the plaintiff in error, in support 
of his position, referred to the clause of the Con- 
stitution declaring that the judicial power of the 
United States shall be vested in one Supreme Court, 
and in such inferior courts as the Congress may from 
time to time ordain and establish, and to the clause 
providing that the judicial power of the United 
States shall extend to all cases in law or equity men- 
tioned in that instrument. But, except in the cases 
specially enumerated in the Constitution and of 
which this court may take cognizance, without an 
enabling act of Congress, the distribution of the 
judicial power of the United States among the 
courts of the United States is a matter entirely 
within the control of the legislative branch of the 
government. And it has never been supposed that 


Congress, when making this distribution, intended 





to change or modify the general rule, having its 


foundation in a wise public policy, and deeply im- 
bedded in the jurisprudence of all civilized coun- 
tries, that the final judgment of a court—at least, 
one of superior jurisdiction—competent under the 
law of its creation to deal with the parties and the 
subject-matter, and having acquired jurisdiction of 
the parties, concludes those parties and their privies, 
in respect to every matter put in issue by the plead- 
ings and determined by such court. This rule, so 
essential to an orderly and effective administration 
of justice, would lose much of its value if it were 
held to be inapplicable to those judgments in the 
Circuit Courts of the United States which, by reason 
of the limited amount involved, could not be re- 
viewed by this court. ‘ 

The inquiry as to the conclusiveness of a judg- 
ment in a prior suit between the same parties can 
only be whether the court rendering such judgment 
—whatever the nature of the question decided, or 
the value of the matter in dispute—had jurisdiction 
of the parties and the subject-matter, and whether 
the question, sought to be raised in the subsequent 
suit, was covered by the pleadings and actually de- 
termined in the former suit. The existence or non- 
existence of a right, in either party, to have the 
judgment in the prior suit re-examined, upon ap- 
peal or writ of error, cannot, in any case, control 
this inquiry. Nor can the possibility that a party 
may legitimately or properly divide his causes of 
action, so as to have the matter in dispute between 
him and his adversary adjudged in a suit that can- 
not, after judgment, and by reason of the limited 
amount involved, be carried toa higher court, affect 
the application of the general rule. Whatever mis- 
chiefs or injustice may result from such a condition 
of things, must be remedied by legislation regulat- 
ing the jurisdiction of the courts, and prescribing 
the rules of evidence applicable to judgments. 
Looking at the reasons upon which the rule rests, 
its operation cannot be restricted to those cases, 
which, after final judgment or decree, may be taken 
by appeal or writ of error to a court of appellate 
jurisdiction. 

We are of opinion that the question whether the 
rails manufactured by the Johnson company were 
covered by the Wharton patent, having been made 
and determined in the prior action between the same 
parties—which judgment remains in full force— 
could not be re-litigated in this subsequent action. 


There is no error in the judgment, and it is 
affirmed. 


A judge in southern I]linois who fined an attorney 
for contempt of court, was met with this withering 
rejoinder: ‘‘If you fine me a sum adequate to the 
contempt I feel for your blankety-blank court it 


would bankrupt the Rothschilds to pay 10 per cent 
of it.” 
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TRESPASS ON ADJOINING PREMISES BY 
CONTRACTORS. 


_— 


NEW YORK COURT OF APPEALS, FEBRUARY, 1894. 


Ketcuam v. NEWMAN. 


The owners of a lot of land in the city of New York, being 
about to erect a new building requiring excavation twenty- 
two feet below the curb, entered into a contract with pro- 
fessional shorers, whereby the latter agreed to do the 
necessary shoring, sheath-piling and bridging ‘‘ as required 
by law.” Held, that the contractors were not authorized 
by such contract to enter adjacent premises without per- 
mission of the owners and occupants; that it was neces- 
sarily implied that the contractors were employed to dis- 
charge the obligation imposed upon the owners by chapter 


6, Laws of 1855, and that it was a prerequisite that the con- 
sent of the owners or occupants of adjacent buildings 
should be obtained before entry could be lawfully made; 
that no intention could be inferred from the contract on 
the part of the owners to authorize an entry by the con- 
tractors as trespassers; and that, in the absence of other 
evidence of the owners’ advice or direction, they would not 
be liable for damages done by the contractors as tres- 
passers. 
PPEAL by the defendants from a judgment of 
the General Term of the Court of Common 
Pleas of the city and county of New York, affirming 
a judgment rendered on the verdict of a jury for 
the plaintiffs. The plaintiffs were wholesale mer- 
chants and lessees of the first floor and basement of 
No. 682 Broadway, New York city, where they con- 
ducted the business of the sale of millinery goods. 
The defendants owned the adjacent lot on the south, 
and being about to erect a new building thereon, 
upon a plan which required their lot to be excavated 
twenty-two feet below the curb, entered into a 
written contract with thg firm of F. & S. E. Good- 
win, professional shorers, whereby that firm agreed 
as follows: 

‘“We agree to do the shoring, sheath-piling and 
bridging (as required by law) that is necessary to erect 
buildings Nos. 628 and 630 Broadway, running 
through to Crosby street; do the work, according 
to plans and specifications, for the sum of one thou- 
sand one hundred and seventy-five dollars ($1,175) ; 
work to commence at once, when ready; also agree 
to be responsible for any accident by improperly 
doing the work.” 

The foundation of the southern wall of the build- 
ing occupied by plaintiffs was nine feet below the 
surface, and unless shored up in some way during 
the progress of the excavation on the defendants’ 
lot, the wall would naturally be undermined and 
would probably fall. The contractors entered upon 
the premises occupied by the plaintiffs and inserted 
needle-beams in the basement of the building, break- 
ing the wall for that purpose, and occasioned serious 
damage to the stock of goods of the plaintiffs, from 
dirt and their exposure to dampness, and greatly 
hindered them in the transaction of their business. 
There was conflicting evidence upon the question 
whether the contractors obtained permission from 
the plaintiffs to enter the premises for the purpose 
of shoring up the wall. The plaintiffs denied that 





such permission was given, and they gave evidence 
tending to show that they protested against such 
entry, and that the contractors, in defiance of their 
protest, invaded their premises and committed the 
trespasses of which they complain. 

On the part of the defendants one of the con- 
tractors testified in substance that before commenc- 
ing the work he informed one of the plaintiffs that 
he was employed to do the shoring, and pointed out 
what was necessary to be done, and that he -con- 
sented that the witness might proceed with the 
work. The judge submitted to the jury the ques- 
tion whether such consent was given, and charged 
them that if consent was given, the plaintiffs could 
not recover in this action. It was conceded that the 
Goodwins were independent contractors, and the 
judge so charged the jury. It was shown that they 
had large experience in this kind of work, and their 
competency was not questioned. One of the con- 
tractors testified that he had forty years’ experience, 
and he further testified: ‘‘I know of no other way 
in which I could have shored up that brick wall 
than the way which was employed.” It does not 
appear that the defendants gave any directions to 
the contractors during the progress of the work, or 
that they had any knowledge of the circumstances 
under which they entered the plaintiffs’ premises, 
or whether such entry was with or without the 
license of the plaintiffs. Their connection with the 
transaction commenced and ended, so far as appears, 
with the making of the written contract above given, 
except that one of the plaintiffs, after the work had 
progressed for some time, asked one of the defend- 
ants to intercede with the contractors to do the 
work in a way which would cause them less incon- 
venience, which he promised todo. The defendants 
neither employed nor had any control of the men 
engaged in the work. They were employed and 
paid by the contractors. 

The court charged the jury that if the plaintiffs 
gave no !icense to the contractors to enter the prem- 
ises to do this work the defendants were liable for 
the injury sustained by the plaintiffs. 


Nathaniel Myers, for appellants. 
Eugene S. Ives, for respondents. 


Anprews, C. J. The entry by the contractors 
upon the premises without the license and against 
the protest of the plaintiffs was a trespass, and ren- 
dered them liable for the damages sustained by the 
plaintiffs to their possession and to the merchandise 
in the store resulting from the unlawful entry. The 
liability would extend also to any person who ad- 
vised or directed the unlawful acts. It was upon 


this principle that the court charged the jury that 
the defendants were chargeable with liability. The 
court regarded the contract made by the defendants 
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with the contractors as in law a direction by them 
to the contractors to commit the trespass complained 
of. If this view is well founded there was no error 
in the charge. But we are of the opinion that the 
construction placed upon the contract by the trial 
judge is not warranted. The Goodwins were inde- 
pendent contractors. This wasso ruled by the court 
on the trial and was conceded on the argument here. 
This fact is only important to exclude any liability 
founded on the ordinary relation of master and ser- 
vant. Where this relation exists the master may be 
liable for the wrongful act of the servant, although 
committed without his authority and even in viola- 
tion of his instructions, provided it was committed 
in the business of the master and within the scope 
of the servant's employment. Higgins v. Water- 
vliet Turnpike Co., 46 N. Y. 23. 

But where a trespass has been committed upon 
the rights or property of another, by the advice or 
direction of a defendant, it is wholly unimportant 
what contractual or other relation existed between 
the immediate agent of the wrong and the person 
sought to be charged. The latter cannot shelter 
himself under the plea that the immediate wrong 
doer did the act in execution of a contract, or that 
he came within the definition of an independent 
contractor as to the performance of the work in the 
execution of which the tortious act was committed. 
If he advised or directed the act his liability is 
established. ae 

The contract entered into between the de- 
fendants and the contractors did not, as we con- 
strue it, authorize the contractors to commit a tres- 
pass upon the premises of plaintiffs. In construing 
the contract, it is important to consider the situa- 
tion. The defendants were about to tear down the 
old building on their premises, and erect a new one 
according to plans which required an excavation of 
their lot to the depth of twenty-two feet. They had 
a lawful right to make the excavation. The exca- 
vation would probably endanger the adjacent wall 
of the building of the plaintiffs. No common-law 
duty was imposed upon the defendants to shore up 
or protect the wall from injury. The building of 
the plaintiffs had no easement of support by the 
land of the defendants. The rule of the common 
law placed the burden of protecting the wall from 
injury from the excavation upon the owners of the 
wall. The defendants were bound only to the ex- 
ercise of reasonable care in making the exeavation, 
doing no unnecessary damage. Dorrity v. Rapp, 72 


N. Y. 308, and cases cited. p 
Under the common law they had no right to en- 
ter upon the premises of the plaintiffs to shore up the 
wall, nor would they have been under any duty to 
do so, even if they were permitted by the owners of 
adjacent premises. 


The Legislature, recognizing 





the hardships imposed upon owners of improved 
property by the rule of common law, intervened by 
the act, chapter 6 of the Laws of 1855, as to the 
cities of New York and Brooklyn. By that act the 
duty was imposed upon lot-owners proposing to ex- 
cavate their lots to the depth of more than ten feet 
below the curb, to protect, at their own expense, a 
wall on or near the boundary line of adjacent prem- 
ises from injury from such excavation, “if afforded 
the necessary license to enter on the adjoining land, 
and not otherwise.” 

The contract between the defendants and the 
contractors was made under this condition of the 
law. The defendants contemplated an excavation 
on their lot more than ten feet in depth. The law 
of 1885 cast upon them the duty to protect the wall 
on the lot of the plaintiffs, ‘‘if afforded the neces- 
sary license to enter” for that purpose. The de- 
fendants made the contract, as is to be inferred, 
without having obtained the permission of the 
plaintiffs to enter upon their premises, but upon the 
assumption that the permission would be given. 
The contractors bound themselves to do the shoring 
“as required by law.”’ They were not authorized 
by the contract to enter the adjacent premises with- 
out permission of the owners and occupants. It was 
necessarily implied that they were employed to dis- 
charge the obligation imposed upon the defendants 
by the act of 1855, and it was a prerequisite that 
the consent of the owners or occupants should be 
obtained before consent could be lawfully made. 
The defendants neither in terms authorized an entry 
by the contractors as trespassers, nor can such in- 
tention be presumed. On the contrary, the con- 
tractors were to act ‘‘as required by law.” It would 
have been a complete answer to a claim by the de- 
fendants for a breach of the contract by the con- 
tractors, that the latter was unable to obtain the 
permission of the plaintiffs to enter the premises to 
do the work required, and that it could not have 
been done without such entry. If there was any 
evidence that the defendants advised or directed 
the trespass, other than that furnished by the con- 
tract, it should have been submitted to the jury. 
There was none to justify a ruling as matter of law 
that in the absence of a license to enter, the defend- 
ants were liable. 

We think the trial judge erred, and that the judg- 
ment below should be reversed and a new trial or- 
dered, with costs to abide the event. 

All concur. 

Judgment reversed. + 


———».—_—_—_<_— 


Chief Justice Fuller, in a late case, scored counsel 
for observations ‘‘ lacking in the courtesy and tem- 
perance of language due from the members of the 
bar, and as such, obnoxious to animadversion.” 
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AMBASSADOR BAYARD’S SPEECH TO 
THE BRITISH EMPIRE CLUB. 


T the Hilary dinner of the British Empire 
A Club, in London, on the 6th of March, in- 
stant, the principal guest was Hon. Thomas F. 
Bayard, the United States ambassador. Mr. Justice 
Grantham said that as a judge, he ‘‘felt greatly 
honored by being invited to meet the ambassador 
from their cousins across the water, who, though 
they were republicans, had a greater esteem for the 
law, and perhaps a greater respect for the judges, 
than even we ourselves had. Republicans as they 
were, they looked to the law as having a greater 
power in their Constitution, at any rate, than their 
House and their Senate, and which gave them the 
power to veto bills which might in the considera- 
tion of the Senate be contrary to the Constitution of 
the country.” 

Mr. Crump, Q. C., said that his own reading had 
lain considerably in the direction of the legal jour- 
nals and text-books of the United States, and he 
would say to the young men that they could get no 
higher teaching than the teaching of the law schools 
of the United States. They could receive no higher 
training than they could get from the text-books of 
the United States, and he ventured to say, that in 
the journalism and in the proceedings of the bar 
associations of the United States, they would find a 
high tone, a high morality, and a grand independ- 
ence, coupled all the time with the most profound 
knowledge of the principles of jurisprudence. To 
the younger members of the bar he would say, let 
them learn in these schools, and apply what they 
read to the practice in our courts. 

The vice-chairman gave the toast, ‘‘ The guest of 
the evening.” He said the club had entertained 
many honored guests from various parts of the 
world, but to-night they entertained the official rep- 
resentative of the only country which had con- 
quered us. But that we Englishmen and Ameri- 
cans were of one family was a fact we did not suffi- 
ciently emphasize. The quarrel by which the 
United States came into being was a parochial quar- 
rel compared with the fact that in spite of the posi- 
tion of Spain, Holland and France, all of whom 
owned greater possessions than England at the 
time the North American continent was won and 
kept by the race to which we all belonged. They 
could not but be pleased that America had sent as 
her representative to this country the most eminent 
man available. In addition to all his other claims 
upon their regard, there was the fact that he had 
long been an ornament of the profession to which 
they belonged. The conquest of arms of the Ameri- 
cans over England of one hundred and twenty years 
ago was forgotten, but the conquest the Americans 





had achieved more recently was younger and 
fresher; he was alluding to the conquest they had 
made in the arts by which human love and human 
sympathy were won. 

The toast was drank upstanding, and to the 
strains of the American national anthem. 

His excellency, the United States ambassador, in 
responding, said he was most unaffectedly glad to 
find himself present. He came for refreshment and 
he had found it. It was especially pleasant for 
him to be told that he was to meet the younger 
members of the bar and those who intended to be- 
come members of the bar, and while he felt himself 
honored to be present with a distinguished judge 
and an eminent counsel of the Queen, nevertheless 
he must make his confession, and he was glad of 
the presence of the younger men. He would ask 
what part the profession of the law took and ought 
to take in a growing and elevating civilization? His 
errand to this country, his mission here, was a very 
simple and plain one. He came to assist the honor 
and the welfare and the good relations of two coun- 
tries, not one alone. He came to prevent misunder- 
standings, he came to promote good understanding, 
he came to strengthen the ties of amity and confi- 
dence between the two branches of the race that 
live English and think English. And in looking 
around him for those things that might best assist 
the object that had brought him from his home, he 
was disposed, upon clear reflection, to say that the 
best agency for good understanding, for the re- 
moval of misunderstanding, and the promotion of a 
solid peace and amity between the two countries 
was the profession to which they belonged. Com- 
merce was a civilizing agent, the law was even more 
a civilizing agent. There could be law without 
commerce, but there could not be a safe commerce 
without law. There must be, wherever men’s bar- 
gains and contracts should run, there must be some- 
thing to make them secure. Enterprise would fal- 
ter in the face of lawlessness, and capital was a 
timid creature if it could not have something that 
should guaranty its contracts. This guaranty, as 
it seemed to him, was supplied by the whole object 
of the profession to which they belonged—the study 
of the rules of international justice; and to be an 
humble worker in the erection of the temple of in- 
ternational justice, seemed to him a worthy ambi- 
tion for any one or for all of them. The triumphs 
of force were necessarily short-lived, for they must 
carry on them and leave behind them the sting of 
humiliation in one party, the conquered, who sim- 
ply awaited the opportunity to make things even. 
But the triumphs of reason and justice and argu- 
ment were permanent, because they were satisfactory 
tothe human conscience and to the human intellect. 
These were triumphs which the profession proposed 
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—these and no other. They proposed to make that 


true in fact which was to-day simply a phrase, that 
war is ultima ratio regum. They proposed to make 
it the last, the very last. Commerce and commer- 
cial contracts, in the infinite variety of man’s en- 
gagements, could never be the subject of a code or 
find their protection or rectification in statutes. 
There must be a principle, there must be a_philo- 
sophical principle somewhere to be discovered and 
exerted to protect the manifold changes, the mani- 
fold shapes in which commercial contracts should 
exhibit themselves. The great principle that they 
all sought to uphold and represent was a principle 
of comity. It was a principle that that which was 
lawful, the contract which was justified and main- 
tained by the law where it was made, should be exe- 
cuted wherever civilization should find its force, 
provided it was not injurious to the citizens or the 
laws of the country where the enforcement was de- 
manded. The law of the contract was the law of the 
enforcement. This was a rule of comity; this was 
the rule that civilized nations reciprocally dealt out 
to each other; this was the rule that prevented eva- 
sion of the just obligation, that punished the crim- 
inal by extradition to meet the law that he had 
outraged and to be subjected to its penalties — the 
law of comity, the law that the contract, lawful in 
the place where it was made, should be sustained 
in any civilized community where it was sought to 
be enforced. These were the great principles of 
justice to which the profession to which they all 
belonged was dedicated. They proposed to follow 
everywhere the enforcement of just obligations; 
and what was the result of such a course of coope- 
rative action? It was to create a sentiment of re- 
spect, of confidence, and therefore of friendship. 
Therefore it was that he looked upon the law of con- 
tract as recognized by the profession, as recognized 
by the tribunals before whom they appeared in all 
countries, claiming simply the enforcement of hon- 
est obligations —he looked upon this law and 
this practice as the great pacificator of the age in 
which we live. The law of comity, which called 
upon every civilized nation to enforce the laws of 
every other civilized nation that were not in con- 
flict with the interests or the institutions of the 
country where the remedy was sought, this law had 
been found to be such a great civilizing agent that 
its force and its application had extended through 
the minor force of individuals until it had become 
the law of nations. The laws of argument and rea- 
son, the laws of justice as administered by trained 
men under just principles, had now become recog- 
nized as the proper controlling factors of interna- 
tional justice, and well might war be called the last 
reasoning of kings. No two countries had set to 
the world a custom so valuable, and so illustrious, 








and so dignified as had these two countriesin which 
the English language was the means of communi- 
cating their thoughts to each other. To-day, in 
view of this great fact that reason was intended to 
supplant force, and that argument should speak 
louder than guns, what became of diplomacy? What 
became of these ancient methods of chicanery and 
disingenuousness? What became of the saying of 
Talleyrand that language was invented to conceal 
thoughts? They had disappeared, and what was 
sought for to-day was not that language should 
conceal the honest thoughts of the minister or the 
envoy, but that which should be most comprehen- 
sive to display the real intention. It was the spirit 
of reason, the spirit of comity which had brought, 
and he trusted would always bring, proud and 
strong nations to the bar of a tribunal selected by 
themselves, not sitting in secret, not supplied by 
the pabulum of spies or by purchased information, 
but standing in the light of day before the world, 
before men selected because of their integrity and 
their disinterestedness. There they heard in the Eng- 
lish language argument and reason presented in its 
clearest form. They heard the language of a Web- 
ster and a Russell on one side, and of a Carter and 
a Phelps upon the other, both urging clearly, with- 
out subterfuge or the desire for concealment, the 
tights of the nations whom they represented. Here 
then it seemed to him that the profession of which 
they were members became the chief agency for the 
advancement of the human race to the higher plane 
of civilization. It was that which made him feel as 
charged to represent here the interests of his coun- 
try. Surely, with such views, with such objects, 
with such results, might they not congratulate each 
other that the profession of the law existed, and 
that the reign of law was a true reign, under 
which they served and which they sought to ex- 
pand? He would ask them to join him in drinking 
to the bar of England and of the United States, to 
the bench that was recruited from the membership 
of that bar, and then both bench and bar should 
make that which was the mother tongue of the two 
countries the expression of that justice which was 
the great preventer of wars between mankind. 








THE PREMIERSHIP, IN THE BRITISH 
CABINET. 

\HE resignation by Mr. Gladstone of the post of 

prime minister, which has so profoundly stirred 

the public mind, may well serve to concentrate the 

attention of students of the English Constitution on 

the practical workings of an institution which has 

been designated by Mr. Gladstone himself an 
‘unique creation.” 

The written law knows nothing whatever of the 

prime minister. It simply knows him as a member 
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of one or other House of Parliament, as a privy 
councillor, or as a holder of a certain office such as 
the first lordship of the treasury. In 1741 a number 
of peers drew up a protest against the government 
of Walpole on the ground that ‘‘a sole or even a 
first minister is an officer unknown to the law of 
Great Britain, and inconsistent with the Constitu- 
tion,” and that Sir R. Walpole had “for many years 
acted as such by taking upon himself the chief if 
not the sole direction of affairs.” 2 Rogers’ Protests 
of the Lords, 10.. Lord North always disclaimed 
the title of prime minister as unknown to the Con- 
stitution. Pitt must be regard as the first statesman 
whose special charge it was to direct and give unity 
to the policy of a Cabinet. The best description of 
the position of an English prime minister is given 
by the illustrious statesman who is now vacating 
that great office. Mr. Gladstone, writing in the 
North American Review for September, 1878, thus 
explains to the people of the United States, whom 
he designates ‘‘ kin beyond the sea,” the status of 
the British premier: 

‘*The breaking down of the great offices of State 
by throwing them into commission, and last among 
them of the lord high treasurership, after the time 
of Harley, Earl of Oxford, tended, and may prob- 
ably have been meant, to prevent or retard the for- 
mation of a recognized chiefship in the ministry, 
which even now we have not learned to designate 
by a true English word, though the use of the im- 
ported phrase ‘ premier ’ is at least as old as the poetry 
of Burns. Nor can any thing be more curiously 
characteristic of the political genius of the people 
than the present position of this most important 
official personage. Departmentally, he is no more 
than the first named of five persons by whom jointly 
the powers of the lord treasurership are taken to be 
exercised; he is not their master, nor otherwise 
than by mere priority their head, and he has no 
special function or prerogative under the formal 
constitution of the office. He has no official rank 
except that of privy councillor. Eight members of 
the Cabinet, including five secretaries of State and 
several other members of the government, take 
official precedence of him. His rights and duties 
as head of the administration are nowhere recorded. 
He is almost, if not altogether, unknown to the 
statute law.” 1 Gleanings of Past Years, 240. 

It will be observed that Mr. Gladstone, writing 
sixteen years ago, referred to the premiership as 
associated with the first lordship of the treasury. 
This, although a usual, is by no means a necessary 
connection. Thus Mr, Gladstone, till his resigna- 
tion, was prime minister and first lord of the treas- 
ury. During however the premiership of Lord 


Salisbury the first lordship of the treasury was held 
by the late Mr. W. H. Smith and Mr. Balfour. 
The discussion with reference to Mr. Gladstone’s 





successor as prime minister brings into prominence 
the fact that ministers have become the servants 
rather of the House of Commons, and through the 
House of Commons of the people, than of the crown. 
Mr. Bagehot, writing in 1865, while Lord Palmerston 
was still living, thus speaks: ‘‘The nation then (in 
the time of Walpole) selected the English policy, 
but the crown chose the English ministers. They 
were not only in name as now, but in fact, the 
Queen’s servants. Remnants, important remnants, 
of this great prerogative still remain. The dis- 
criminating favor of William IV made Lord Mel- 
bourne head of the Whig party when he was only 
one of several rivals. At the death of Lord Palm- 
erston it is very likely that the Queen may have had 
an opportunity of fairly choosing between two if 
not three statesmen. But asa rule, the nominal 
prime minister is chosen by the Legislature, and the 
real prime minister—for most purposes the leader of 
the House of Commons—almost without exception 
so. There is nearly always some one more plainly 
selected by the voice of the predominant party in 
the predominant House of the Legislature to lead 
that party, and consequently to rule the nation.” 
Eng. Const. 12. Mr. Gladstone takes a similar view. 
He considers the endeavor of King William IV in 
1834 to assert his personal choice in the appoint- 
ment of a ministry without reference to the will of 
Parliament to have been an injudicious, though un- 
doubtedly conscientious, use of power which tended 
not to strenghten the throne, but to enfeeble it. 
1 Gleanings of Past Years, 38-39. Mr. Freeman 
considers this development in constitutional prac- 
tice to have modified our method of expression. 
‘* We speak,” he says, ‘‘of Mr. Gladstone’s govern- 
ment or Mr. Disraeli’s government. I can myself 
remember the time when such a form of words was 
unknown, when ‘ government’ still meant ‘ govern- 
ment by king, lords, and commons,’ and when the 
body of men who acted as the King’s immediate 
advisers were spoken of as ‘ministers’ or ‘the 
ministry.’” Growth of the English Constitution, 
124. 

A novel doctrine has been advanced since the an- 
nouncement of Mr. Gladstone’s retirement, in the 
form of an article of faith that the premier must be 
in the House of Commons. For this position there 
is no foundation whatever. Since the commence- 
ment of the century twenty statesmen, including 
Lord Rosebery, have held the post of prime minister. 
Of these, thirteen have been peers, exclusive, of 
course, of Lord Palmerston, who, as an Irish peer, 
sat in the House of Commons for a British constitu- 
ency. Two prime ministers—Earl Russell and the 
Earl of Beaconsfield—have held the office first as 
members of the House of Commons, and subsequently 
as members of the House of Lords.—Zaw Times, 
London, March 10. 
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Abstracts of Recent Decisions. 

ConTRACT—CONFLICT OF LAWs.—A promise to 
pay, contained in a telegram sent from Massachu- 
setts to South Carolina, is a contract made in Mas- 
sachusetts; and no cause of action can arise thereon 
in South Carolina, as the place of making is pre- 
sumably the place of performance. Tillinghast v. Bos- 
ton & Pt. Royal Lumber Co. (8. C.), 18S. E. Rep. 120. 

CoRPORATIONS—CONTRACTS. —Defendant, a corpo- 
ration whose by-laws required the attendance of a 
majority of its directors to constitute a quorum, 
contracted with. plaintiff, a director, to purchase 
land of him, at a special meeting, at which only 
three of the five directors were present, one of them 
being plaintiff, and another his father, who also had 
an interest in the contract. Held, that such con- 
tract did not bind defendant, there being no valid 
quorum present when made. Hill v. Rich Hill Coal 
Min. Co. (Mo.), 24 8. W. Rep. 223. 

CRIMINAL LAW—PLEADING GUILTY.—The fact that 
a bailiff of the City Court privately advised the ac- 
cused to enter a plea of guilty, and that he acted 
upon this advice, is no ground for a new trial, it 
appearing that the court fully explained to the ac- 
cused his legal rights, and that he deliberately en- 
tered the plea of guilty under circumstances that 
would charge him with knowledge of its conse- 
quences. Keith v. State (Ga.), 18 8. E. Rep. 551. 

MASTER AND SERVANT—CONTRIBUTORY NEGLI- 
GENCE.— A brakeman who wilfully and unnecessar- 
ily violates a reasonable precautionary rule, known 
to him, or which he must be taken to have known, 
cannot recover for an injury of which such violation 
of the rule is the direct, efficient cause. Johnson v. 
Chesapeake & O. Ry. Co. (W. Va.), 188. E. Rep. 573. 

MUTUAL BENEFIT INSURANCE-—FORFEITURE. —The 
constitution of a mutual benefit association declared 
that, upon receiving notice of assessment, every 
member should remit the amount promptly. A no- 
tice sent to the last address given shall be consid- 
ered a legal notification. Any member who does 
not remit the amount within thirty days from the 
date of notice shall forfeit his claim to membership. 
Held, that mere failure to pay within thirty days, 
without any action taken thereon by the board of 
directors, would not cause a forfeiture of member- 
ship, since the provision is not self executory. 
Northwestern Travelling Men's Ass’n v. Schauss (Ill.), 
35 N. E. Rep. 747. 

SALE— CONDITIONAL SALE.—Defendant bought a 
harvesting machine called a ‘‘ binder,” upon the 
condition that if it did not work to his satisfaction 
he might return it. Held, that his right to reject 


was absolute, and his reasons could not be investi- 
gated. D. M. Osborne & Oo. v. Francis (W. Va.), 
18 S. E. Rep. 591. 





WILLs—aTresTATION.—Attesting witnesses to a 
will must be such as are competent at the date of 
attestation, and if then competent, their subse- 
quent incompetency, from whatever cause, will not 
prevent the probate of the will. In re Holt’s Will 
(Minn.), 57 N. W. Rep. 219. 


LAW, JAW, AND DRAW. 


Come, list to me a minute; 
A song, I’m going to begin it; 
There’s something serious in it. 
So pray attention draw! 
‘Tis all about the law! 
So pray attention draw. 
Experience, I have bought it, 
And now to you have brought it; 
Will you or not be taught it? 
I sing the charms of Law, 
LAW, Law! 
Which has met with a deuce of eclat. 
If you're fond of pure vexatfon, 
And long procrastination, 
You're just in a situation 
To enjoy a suit at law! 
When your cause Is first beginning 
You only think of winning, 
Attorneys slyly grinning, 
The while the cash they draw. 
Your cause goes on see-saw 
As long as your cash they draw. 
With Brief and Consultation, 
Bill and Replication, 
Latin and — botheration, 
While the counsel loudly jaw, 
JAW, Jaw, 
Is a very great thing in Law, 
If you're fond, etc. 


Snail-like your cause is creeping; 
It hinders you from sleeping, 
Attorneys only reaping. 
For still your cash they draw, 
DRAW, Draw, 
Is the mainspring of the Law. 
Misery, toil and trouble 
Makes up the hubble-bubble, 
Leaves you nothing but stubble, 
And makes you a man of straw, 
LAW, Law. 
Divides the wheat from the straw, 
If you're fond, etc. 


And when your cause is ending 

Your case is in no ways mending, 

Expense each step attending, 

And then you find a flaw, 
Then the judge, like any jackdaw, 
Will lay down what is Law. 

In a rotten stick your trust is, 

You find the bubble burst is. 

And though you don’t get justice, 
You’re sure to get plenty of Law, i 
And LA W, Law, 

Leaves you not worth a straw, 

If you're fond, etc. 


So, if life’s all sugar and honey, 
And fortune has always been sunny, 
And you want to get’rid of your money, 
I’d advise you to go to Law. 
Like ice in a rapid thaw, 
Your cash will melt awa’. 
Comfort ‘tis folly to care for. 
Life’s a lottery — therefore, 
Without a why or a wherefore, 
I'd advise you to go to Law, 
And LA W, Law, 
Does like a blister draw. 
If you’re fond, etc. 


—Boston Transcript. J. BLewirr. 
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— sentence is that ye be hanged,” said a 
Welsh judge to a poor criminal, ‘‘and I 
hope it may prove a warning to you.” 


The portraits of the judges formerly in the Hall 
of Clement’s Inn, which were recently sold, were 
bought by the Inner Temple. They include fine 
pictures of Sir Edward Coke, Lord Keeper Coventry, 
Sir Randolph Crewe, who was sometime speaker of 
the House of Commons in the time of James I, Sir 
Matthew Hale, and an oval portrait of Sir John 
Powell, one of the judges at the trial of the Seven 
Bishops. As Clement’s Inn was formerly affiliated 
to the Inner Temple, the acquisition of these works 
of art by that society is appropriate.—London Law 
Journal. 


For entertaining reading the proposal, if correctly 
reported, of Professor Alexander Tyndall to hypno- 
tize Mrs. Maybrick in order ‘‘ to establish her inno- 
cence” should not be overlooked. Even in the 
‘* Moonstone” the famous test of the hero tried usa 
little high; but Wilkie Collins, opium and all, never 
went as far as this. ‘‘ When hypnotized, it is im- 
possible to tell a lie,” so the professor gravely 
states. One wonders that he does not suggest the 
immediate substitution of himself for the usher, and 
hypnotism for the oath in our courts of justice. 
These professors are too modest.—Law Gazette. 


On an argument before the Supreme Court of 
North Carolina, Mr. Lanier, a very learned and very 
thorough argufier of his causes, was going “ to the 
bottom of the reason of things,” when Chief Justice 
Pearson interrupted him: ‘‘ Brother Lanier, you 
should presume that this court at least understands 
the elementary principles of law. You need not dis- 
cuss them.” Mr. Lanier, blandly raising his specta- 
cles with a placid smile, replied with great delibera- 
tion, ‘‘So—I did—your—Honors, at the last term 
of the court, and I—lost—my case—by — it.” 
‘*Umph,” said the chief justice, as he slided a little 
lower down in his seat. 


A certain lawyer's explanation of his course in 
life covered an experience as preacher, physician 
and lawyer in succession. He said that he began 
life with high ideals of doing good as a preacher of 


the Gospel, but inability to procure a sufficient sup- 
port for his family compelled a change. He then 


turned to practising medicine as a business that 
might be both benevolent and remunerative, but 
found that the gratitude of patients evaporated with 
returning health, and many forgot to pay. At last 
he took up the practice of law and found, as he said, 
by abundant success in that field that men would 
pay more to have their own way than to save soul 
and body both.— Lawyers’ General Digest. 





A Madame Caron some months since was taken by 
her husband to a dentist at Lille, to have a tooth 
drawn. Chloroform was administered in his pres- 
ence, and his unfortunate wife died. The dentist 
was condemned by the Criminal Tribunal at Lille to 
a month’s imprisonment and 500 francs fine for 
‘‘homicide by imprudence.” On appeal, the im- 
prisonment was stricken out of the sentence. There- 
upon the husband, although he had completely au- 
thorized the use of the chloroform, brought a civil 
action for damages, demanding 20,000 francs in his 
own interest and that of ason, aminor. The tri- 
bunal, considering the fact of homicide by impru- 
dence having been established by the judgment of 
the criminal court, condemned the defendant to pay 
4,000 francs damages, 1,000 to go to the husband 
and 3,000 to be put out at interest for the son until 
he attained his majority. 

The lawyer is no less a necessity to the court than 
to his client. It is related of the late Justice Miller 
that when he presided in the Federal Circuit Court 
in Chicago, the attorney for a plaintiff insisted upon 
the trial of his case, although the only attorney 
representing the defendant was too ill to attend 
court. To the insisting lawyer the court said: ‘‘ You 
need not discuss that point, we had it before us 
over in St. Louis last week. We felt constrained 
to hold that in view of the large number of lawyers 
ready to accept employment, the sickness of one of 
them is not a sufficient reason for continuing a cause. 
But to be frank with you, I ought to say that as the 
defendant was without counsel we thought we 
ought to assist him a little in his case. And to be 
entirely frank, I ought perhaps to add that we gained 
it for him.” The entry in that case for that term 
reads—‘‘ Continued on the application of the de- 
fendant with the consent of plaintiff’s counsel.” 

‘*Those who frequent the Burnley Courts,” says 
the Burnley (England) Hapress, ‘‘ are so accustomed 
to the presence of Mr. Emmett, the blind solicitor, 
that the remarkable way iu which he has overcome 
what to most people would have been an insuper- 
able difficulty does not strike them as it does out- 
siders. Says a Bradford paper: ‘A remarkable, if 
not an unprecedented, sight was witnessed in the 
Bradford Borough Court the other day, when a 
blind solicitor in the person of Mr. Emmett, of 
Burnley, appeared in an important case. Mr. 
Emmett is totally deprived of sight, and it wasa 
thoughtful feeling which prompted the stipendiary 
(Mr. Skidmore) to ask him if he would not remain 
seated all the time. This favor Mr. Emmett politely 
declined, and conducted his case in the orthodox 
manner, and what is more, with such vigor and skill, 
aided by a retentive memory and great natural 
abilities, that he gained a decision in favor of his 
client.’ ”’ 
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HE memorial of the New York State Bar 
T Association through its committee on law 
reform, to the Legislature, with reference to the 
Code of Procedure, presents for consideration a 
question which has for a long time received much 
consideration from members of the bar. The 
committee on law reform of the association 
during the past year took up the question with 
great care, and, in its report to the association 
at the annual meeting, recommended the action 
now taken by the committee, which was at that 
time given power to act in that connection by 
the unanimous vote of the association. The 
memorial therefore reflects not only the views 
of the members of the present committee whose 
names are attached to it, but the views of lawyers 
who were members of the committee during the 
past year, and united in the recommendation 
then made, among whom were, Tracy C. Becker, 
now president of the association; Edward G. 
Whitaker, chairman of its executive committee; 
C. P. Collier, George L. Stedman, William H. 
Tifft, S. C. Huntington, Jr., James Van Voast, 
E. S. K. Merrill and Earl B. Putnam, some of 
whom are not members of the committee dur- 
ing the present year — as well as the action of 
the entire association. 

David Dudley Field, who is a member of the 
committee, is now abroad, but his views are well 
known upon the subject. He is heartily in 
sympathy with any change in the way of con- 
densation and simplification of the Code, and 
the opinion of no person either in this country 
or abroad is better entitled to consideration 
upon this subject, Mr. Field having been the 
inventor, so to speak, of the original Code of 
Procedure and having seen it introduced in 
some form in twenty-five of the States of the 
Union and in Great Britain and a large number 
of her dependencies. 

VoL. 49 — No. 14 








The present Code at the time of its enact- 
ment in 1877 did not meet with general favor 
from the profession, but was adopted with a 
view to future amendment. Time has proved 
it to be in very many respects inconvenient and 
difficult in its operation. The period seems to 
have arrived when a careful revision and con- 
densation, such as is suggested in the memorial 
presented, would be of great value to the prac- 
ticing lawyer. ‘The opportunity presents itself 
to the Legislature for making provision for ac- 
tion which should be taken in a conservative 
way so as not to interfere unnecessarily with 
the present methods of practice and should be 
confined entirely to a simplification of present 
methods, rendering the practice of the law less 
technical and difficult. 


American lawyers will be interested in read- 
ing what the leading law journals of England 
have to say of Sir James Fitzjames Stephen 
since his death. The London Law Times of 


March 17 says: 


“ He was a legislator, a jurist, a controversialist, rather than 
alawyer. What practice he had at the bar, which was limited, 
lay largely outside the courts in banc, and of nisi prius. His 
mind was academic rather than practical? and, eminent as he 
was in many spheres of intellectual activity, he cannot be said 
to have been pre-eminent inany. He spread his labors over 
too wide an area to insure mastery over such a study as the 
principles and practice of the law. 

“ This being so, it is not remarkable that his elevation to the 
bench of the Queen's Bench Division in 1879 should have been 
somewhat of asurprise to the profession. Perhaps the greatest 
blot upon our judicial system is the variety of motive which 
may actuate ministers of the crown in filling judicial vacan- 
cies. Promotion to the bench may be the reward of personal 
or political service, or a tribute to private friendship. It may 
be the sop given to an influential political ally whose friend is 
in want of place. We do not suggest that the elevation of Mr. 
Stephen was the outcome of any of these motives; but it is un- 
doubtedly the fact that he did not possess that experience of 
common-law practice which many of his contemporaries did 
possess in Jarge measure, and it is also the fact that his mental 
training and his habits of thought better adapted him to the 
study and the Senate thanthe bench. The irritating intricacies 
of our technical procedure annoyed him; the jargon of the 
middle ages in which is wrapped up the law of real property 
offended him, he refused to assimilate it. The arts of the ad- 
vocate employed upon a common jury aroused his indignation 
which he was not slow to express, and in weightier matters he 
found it difficult to patiently endure the thrashing out of 
minute detail. 

“To some this may appear disparagement of a distinguished 
man. We disclaim it as such. Our only function with regard 
to the dead, and with regard to the living, who have filled or 
now fill the sacred office of a judge, is to express our view not 
of the extent of intellectual accomplishments, the width of 
culture, or the brilliancy of mind, but of fitness for the posi- 
tion. From the careers of those who are departed we learn the 
lessons to guide us in the future, and whilst we recognize all 
the sterling merits and singular gifts of Sir James Stephen, 
he was not, in our opinion, so well qualified as many who ex- 
celled him at the bar for the exacting toil of a common-law 
judgeship. 

“This is the true explanation of the absence from the re- 
ported decisions of the courts of judgments by Mr. Justice 
Stephen which mark a distinguished judge. Wonder has been 
expressed on this head, without any effort being made to find 
the cause. It is true now, perhaps, more than ever, that the 
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law isa jealous mistress, The work of a judge requires the 
devotion of all the energies of a strong mind and a strong 
nature. This it is which furnishes the most cogent argument 
against judges being allowed to remain on the bench after their 
energies begin to fail, or when age becomes advanced and 
nature demands é 

“On the other hand, as a jurist he had a clear vision, an in- 
timate acquaintance with our own and other systems of juris - 
prudence, a capacity for lucid arrangement, and a remarkable 
comprehension of the forms of language best fitted to give ex- 
pression to legal principle. His Digest of the Law of Evidence 
will remain as a model of conciseness and accuracy. Whilst 
therefore we do not place Sir James Stephen in the first rank 
of Victorian judges, we recognize his claim to the gratitude of 
jurists wherever English law is administered, and to the ad- 
miration of society as a many-sided, able, and conscientious 
writer on matters affecting some of the vital interests of the 


people.” 





The London Solicitors’ Journal says: ‘* Sir 
James Stephen has survived for less than three 
years his retirement from the bench. His 
career was singularly different from that of the 
orthodox judge of the high court. As a prac- 
tising barrister he achieved no great celebrity. 
As a political aspirant he was altogether un- 
successful. He made his mark as an author of 
digests and a draftsman of codes. His legal 
works are confined to the criminal law and the 
law of evidence, but these fields he thoroughly 
exploited. His Digest of the Law of Evidence 
is a striking contrast in size to the standard 
works which deal with the subject. In his pre- 
face he pointed to Taylor with his one thousand 
eight hundred pages and some nine thousand 
cases, to Roscoe with his one thousand five 
hundred pages and over eleven thousand cases. 
These books overwhelm the principles with the 
multitude of details. Sir James Stephen’s ob- 
ject was to extract the principles and propound 
them in a form as clear and concise as possible. 
In criminal law his works gradually covered the 
whole subject. The earliest and the latest 
volumes were the two editions of the General 
View of the Criminal Law of England. The 
first was published in 1863. Ten years later, 
when he was asked to prepare a second edition, 
he found the materials for the work deficient. 
He had neither an authoritative statement of 
the actual law nor a history of the law to which 
to refer in presenting a general view. He sup- 
plied these deficiencies by the Digest of the 
Criminal Law published in 1877, and the His- 
tory of the Criminal Law published in 1883. 
In the latter year, also, he completed his mate- 
rials by publishing the Digest of Criminal Pro- 
cedure. After this he rewrote the General 
View, which he then said contained the essence 
of what he had learnt during a long and greatly 





varied experience of thirty-six years as a bar- 
rister, a member of the Indian Council, an 
author, a draftsman, and a judge. The manner 
in which he worked naturally led him to the 
task of codifying. In India, codes are the 
recognized mode of legislating, and Sir James 
Stephen will be remembered there by his codes 
of criminal procedure and of the law of evi- 
dence. In England codification is a matter of 
at once greater difficulty and of more doubtful 
expediency. The draft evidence code was 
never really discussed, and the draft criminal 
code has been hung up for several years. 
Probably this did not trouble the author. When 
there was a chance of dividing the criminal 
code into two parts, and separating the substan- 
tive law from the law of procedure, he dep- 
recated any such interference with his work. 
‘ There is no hurry,’ he said, ‘about the matter. 
The law as it stands is perfectly well under- 
stood, and in substance requires little altera- 
tion. The use of codification would be to give 
it literary form, and so to render it generally 
accessible to all whom it concerns.’ Whatever 
form the criminal law ultimately assumes, Sir 
James Stephen will long be remembered for his 
work in expounding and simplifying it.” 


The London Zaw Journal says: “The death 
of Sir James Stephen, with its prelude of long 
illness and deep pathos, has removed from our 
midst a great jurist. His reputation lies in his 
books rather than in his record as a judge, for, 
considering his learning and powers of research, 
the number of important judgments with which 
his name is connected in the ‘ Reports’ is small. _ 
It was as an author rather than as an advocate | 
that he made his mark at the bar; it was as a 
jurist rather than as a judge that he acquired 
his wide reputation during the twelve years he 
occupied a seat on the bench. If he had a 
principle to expound, and its history to trace, 
his intellectual powers shone brilliantly, but 
whenever he had to deal with technical details 
he appeared ponderous and unhappy. To be 
at his best he required a theme. To this ex- 
tent therefore there was some truth in the say- 
ing that he was a philosopher among lawyers 
and a lawyer among philosophers. Neverthe- 
less, he was almost an ideal judge in criminal 
cases, having a remarkably keen sense of the 
relevancy of evidence, a firm grasp of facts, and 
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a power of weighing the evidence with an im- 
partiality which could never be questioned. 
What he lacked was a lightness of touch. It 
has been truly remarked that he dealt with every 
question with the tremendous precision of a 
Nasmythhammer. The preponderating quality 
of his career was strength. His mental capac- 
ity indeed was in harmony with his physical. 
On some occasions however he allowed his own 
indifference to fatigue to impose upon others a 
strain which their inferior capacity found it 
very difficult to bear. He has been known to 
begin work on circuit at five o’clock on one 
morning and continue trying cases in a crowded 
court until three o’clock in the next. Next to 
its strength the main feature of his career was 
the breadth of its interests and the variety of 
its labors. His reputation as a philosophic 
writer was alone sufficient to make his name 
well known to the public. His labors in India 
have an enduring place in the annals of that 
country, and his attainments as a jurist were 
higher than those of any of his contemporaries. 
During the latter part of his active life all his 
contributions to literature were written on the 
table on which Carlyle wrote most of his books, 
and which the famous philosopher, whose 
friendship Sir James Stephen enjoyed, be- 
queathed to him.” 


In the case of Carroll v. State, in which the 
opinion was handed down November 18, 1893, 
the Supreme Court of Texas has decided that 
for the purpose of impeachment, a witness 
may be asked whether or not he is under in- 
dictment for theft. This decision is open to 
serious objections. Many innocent persons are 
accused of crime by grand juries, and are ac- 
quitted upon trial. The indictment itself is no 
evidence of the crime having been actually 
committed; it only charges in effect that there 
is reason to believe such a crime has been com- 
mitted, and that the accused is guilty. The 
Texas court says: “While it is true that the 
question ‘has never been solemnly settled,’ as 
stated by Mr. Greenleaf (1 Greenl. Ev., $459), 
yet eminent judges at wisi prius trials began at 
an early day to permit such questions to be 
asked, and compelled the witness to answer 
them. Whart. Crim. Ev. 474. Lord Eldon, 


in speaking of the practice, thus states the law 
in his day: ‘A party cannot be called upon to 





criminate himself. It used to be said a party 
could not be called on to discredit himself, but 
in modern times courts have permitted ques- 
tions to show from transactions not in issue that 
the witnesses are of impeached character, and 
therefore not so credible.’ So that it would 
seem that, though the older authorities were 
against the practice (1 Phil. Ev. 289, 294), yet 
the current of authority soon changed in Eng- 
land and America. Indeed, in his Digest of 
the Law of Evidence (art. 129), Sir James 
Stephen states the rules of cross-examination 
as follows: ‘When a witness is cross-examined, 
he may be asked any question which tends (1) 
to test his accuracy, veracity, or credibility- 
or (2) to shake his credit by injuring his char- 
acter. He may be compelled to answer any 
such question, however irrelevant to the facts 
in issue, and however disgraceful the answer 
may be to himself, except where the answer 
might expose him to a criminal charge.’ Wils. 
Crim. Stat., § 2511. 


The University Law Review has done a use- 
ful work in collecting in its March number the 
opinions of several of the judges as to the pro- 
posal to abolish “requests to find.” Judges 
Ingraham, Andrews, Bischoff and McAdam, 
and ex-Judges John F. Dillon, Noah Davis and 
William G. Choate express opinions on this 
subject. The present system has become 
almost intolerable. Lawyers sometimes submit 
hundreds of propositions of law in a simple 
case, and under the statute the judge must con- 
sider and decide upon each separate proposi- 
tion. In some of these cases only a few of the 
points are important in reaching a decision. 
Many of these propositions are only distinguish- 
able by a shade from others offered by the same 
attorney. Judge Ingraham said that in one 
case he had one thousand four hundred pro- 
posed findings of fact and nearly two hundred 
conclusions of law submitted by an attorney in 
a single case, and he considered it a frightful 
waste of judicial time to read and pass upon 
these. Judge Andrews considers the whole 
system an intolerable nuisance. Judge Bischoff 
says that two classes of attorneys present 
voluminous requests; the ignorant attorneys 
who do not really know what they want and 
hope that some of the findings may hit the case, 
and the long-winded attorneys who hope to 
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catch the-court by reiterating requests nearly 
alike, but sufficiently unlike to give perhaps a 
chance of appeal in case of a refusal to find. 
Judge Bischoff says that there is no way to 
reach the ignorant attorney, as there is no legis- 
lative cure for ignorance, but he sometimes 
finds it effective in the case of a long-winded 
attorney to require him to point out the evi- 
dence justifying each request, and then the at- 
torney usually withdraws the greater number of 
requests which he has offered. The University 
Law Review sums up the general opinion as 
being in favor of allowing requests to find to 
be submitted, but not in favor of requiring the 
judge to pass upon them. 


Judge McAdam, of the New York Superior 
Court, is becoming standard authority on the 
various questions and legal complications in the 
domain of domestic economy. On the relations 
between landlord and tenant his decisions are 
proverbial. His court has of late had to deal 
with many marital suits, in which he is gaining 
equal distinction. His very latest record isa 
decision under which it is held that a man may 
have two wives at once under the law of this 
State without being technically guilty of bigamy. 
The same liberty is accorded a wife in the mat- 
ter of husbands. The question came up ina 
sort of Enoch Arden incident, where a second 
marriage was contracted under the mistaken 
supposition that the former spouse of one of the 
contracting parties, who had been absent or 
unheard of for more than five years, was dead. 
His decision, while recognizing the technical 
validity of the second marriage, holds that, upon 
the discovery that the first spouse is living, the 
persons joined by the second marriage cannot 
live together with any regard to propriety. 
Neither party to the latter marriage however 
can afterward be regarded in an action to annul 
the second marriage as “the innocent party,” 
entitled to the custody of the children, but the 
court may award the custody to either parent, 
as the best interests of the children require. 





Chief Justice Brickell, of Alabama, has the 
rare distinction of having been three times 
chosen for that position. He was first elected 


chief justice by the votes of his brother judges. 
Next he was elected by the people, and now he 





again holds the office for the third time by ap- 
pointment from a governor. Justice Brickell 
is conceded to be a jurist of great ability, and 
his appointment by Governor Jones meets with 
very general approval. 





OPENING OF THE FIRST TRIAL TERM OF 
THE COURT OF CHANCERY OF NEW 
YORK —SCENES AND INCIDENTS—ANEC- 
DOTE OF BROCKHOLST LIVINGSTON. 


By L. B. Proctor, Secretary New York State Bar Association. 


M(\HE ancient Stadt Huys at Albany never in all 

its long history, which extended through a 
century and a half, witnessed a more important and 
interesting event than that which took place in its 
venerable court-room, on July 25, 1786. On 
that day, in that court-room, Robert R. Living- 
ston opened the first trial term of the great 
Court of Chancery of the State of New York for 
the trial of equity causes, though it had held a few 
special terms in the city of New York, for the hear- 
ing of some unimportant ex parte motions. Notwith- 
standing the establishment of a Court of Equity 
was stubbornly resisted by the people during the 
existence of the English colonial government of the 
State of New York, a Court of Chancery was estab- 
lished in 1701; but it was so unpopular, from its 
powers being vested in the provincial governor and 
council, that its business was exceedingly limited 
until its reorganization under the State government 
in 1778. 

Equity jurisprudence, as exercised in this State 
down to its abolishment by the Constitutional Con- 
vention of 1846, was founded upon coextensive 
work, and in most respects conformable to that of 
England. This to some extent rendered it unpopu- 
lar with the people. It was the talent, learning and 
experience of Robert R. Livingston that gave the 
Court of Chancery a popular impulse in its inception. 

‘*But in the State of New York, whose rank in 
jurisprudence has never been second to that of any 
State in the Union, equity law was limited in its exer- 
cise until about the period of the reports of Caines 
and Johnson. Indeed it did not attain its full 
maturity and masculine vigor until Chancellor Kent 
brought to it the fulness of his own extraordinary 
learning, unconquerable diligence and brilliant tal- 
ent.” 

When Livingston opened the Court of Chancery, he 
was in the plenitude of his brilliant and useful career. 
He was one of those characters in the early history 
of this State, who to the sagacity and wisdom of a 
statesman united a judicial mind and method which 
gave him superiority as an equity judge, rendering 
him one of the founders of our system of jurispru- 
dence. 
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He was born in the city of New York, November 
27, 1747. His father was the celebrated William 
Livingston, colonial governor of New Jersey. He 
was educated at Kings (afterward Columbia) Col- 
lege, studied law and was admitted to the colonial 
bar, November 24, 1773. While pursuing his legal 
studies he exhibited talent and superiority of in- 
tellect, that brought him favorably before the pub- 
lic in the beginning of his practice, and commended 
him strongly to Cadwallader Colden, provincial 
governor, and his council, who with great unanimity 
appointed him recorder of the city of New York, 
then a judicial office of much importance. He took 
his seat, however, on the bench amid the stormy 
scenes that preceded the Revolutionary war. Though 
he received his official appointment from the Eng- 
lish government, it was impossible for him to re- 
strain the patriotic ardor that took possession of his 
mind. Disregarding the repeated warnings of Gov- 
ernor Colden, he gave such open and bold expres- 
sions to his political sentiments that he was sum- 
marily removed from his office, and he returned to 
the practice of his profession. 

As the law partner of John Jay he entered at 
once into a brilliant and successful professional 
career, which placed him next to his distinguished 
partner in rank at the colonial bar. Both Jay and 
Livingston were summoned from the practice of 
law into a higher and more distinguished sphere of 
action in the service of their country, which con- 
nects their names indelibly with its history. 

Livingston was a member of the Provincial Con- 
vention that assembled April 20, 1775, to choose 
delegates to represent the colony of New York in 
the Second Continental Congress of 1776, of which 
he was a member. This Congress gave the Dec- 
laration of Independence to the world. He was 
also a member of the sub-committee, composed 
of Jefferson, Franklin and Roger Sherman, who 
drafted that instrument. His eloquence, patriot- 
ism and ability aided largely in the preparation 
and adoption of the Declaration of Independence. 
But his duties as a member of the Third Provincial 
Congress of New York summoned him home to take 
part in its important deliberations, and his name was 
not affixed to the instrument he had labored so hard 
and so successfully to prepare. 

‘*Robert R. Livingston,” said Thomas Jefferson, 
ina letter to John Adams, ‘‘is in every sense a good 
and great man, one of the ablest of American states- 
men, There is a kind of profound spontaneity in 
whatever he writes or says that apparently costs him 
no effort. He has an intellectual power that is 
gentle, unpretending but resistless.”’ 

By an interesting coincidence, Livingston and 
Jay were the recipients of exalted judicial honors, 
which were conferred upon them, May 8, 1777. On 








that day, Jay was appointed chief-justice of the Su- 
preme Court of New York, and Livingston received 
the appointment of chancellor of the Court of Equity. 

It was the fortune of Jay to give to the bar of 
the State of New York the honor of seating the 
first chief-justice of our republic on the bench of its 
Supreme Court, in the person of himself. Chancel- 
lor Livingston administered the oath of office to 
President Washington, April 30, 1784. 

After occupying the bench of the Court of Chan- 
cery twenty-four years, Livingston resigned, and 
John Lansing, Jr., succeeded him. He died at Clara- 
mont, N. Y., October 18, 1813. Chancellor Livingston 
was large and well formed; his person was com- 
manding, and his bearing dignified. His counte- 
nance, as seen in his portrait in the rooms of the 
State Bar Association at Albany, is indicative of 
strong thought and intense reflection; not cold and 
abstract, but well-springs of natural affections and 
tenderness of nature easily stirred, and that, too, 
from their depths. 

But to return to the opening of the Court of 
Chancery. Precisely at ten o’clock on the morning 
of July 25, 1786, the bell in the tower of the Stadt 
Huys announced the arrival of the time for 
opening the court. According to the custom of the 
time, in opening the terms of courts the sergeant- 
at-arms of the Court of Chancery, in full ‘uniform, 
waited on the chancellor, and in procession, com- 
posed of the members of the bar, the mayor, and 
other municipal officers of Albany, and its leading 
citizens, escorted him to the court-house. The 
court-room was thronged with spectators, and the 
bar was occupied by many distinguished members 
of the legal profession. 

Amid the most impressive silence the chancellor 
took his seat; the crier made the usual proclamation, 
and the Court of Chancery was ready for trial of 
causes. 

Having thus described the presiding judge of the 
court, and the scenes of its first opening as a trial 
term, let us glance at some of the eminent lawyers 
present. 

One of the first to claim our attention is a man 
slightly below the medium height. ‘‘ His head is 
finely shaped, symmetrical and massive. His eyes are 
dark, deep set and full of life and fire. His nose is 
formed after the Grecian mold. His mouth is well 
shaped, close set, with a strong, firm, decisive 
jaw. The characteristics of his thin, spare, clean- 
cut features are penetration, force, thought and de- 
termination. There is a searching look about the 
face, even in repose. When he is moved in the 
strife of debate, there is a fire in his eyes which 
has a marvellous effect. As men listen to him, 


they feel profoundly the mastery of his strong mind, 
his imperious manner, his singular energy, and the 
flow of his powerful arguments.” 
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This is Alexander Hamilton. Young as he appar- 
ently is, he sits in the bar, entwined with the laurels 
of the soldier, the fame of the orator, and the ac- 
complishments of the lawyer. 

His practice at the bar is large and successful. He 
stands at the head of the American Bar. He ap- 
pears here to day as the counsel for his father-in- 
law, Major-General Philip Schuyler, of Revolutionary 
fame, who has an exceedingly important cause on 
the calendar. 

Three years later, Hamilton accepted the portfolio 
of the national treasury department in the cabinet 
of Washington, and his great and successful finan- 
cial policy, at once broad, comprehensive and use- 
ful, was given to the nation. 

Not far from Hamilton sits a lawyer whose ap- 
pearance attracts attention even from the most 
casual observer. Like Hamilton, he is still in the 
period of young and vivacious manhood. His hair is 
combed back from his temples, giving full view to 
a broad, high forehead. But what attracts the at- 
tention of men most strongly are his black, brilliant, 
penetrating and fascinating eyes, lighting up and illu- 
minating a face, which, once seen, is never forgotten. 
He is below the ordinary height, but his frame 
is well knit, finely proportioned and graceful. 
Like Hamilton, he has won laurels in the iron har- 
vest of war. He has faced the ‘‘ red artillery” and 
the flashing swords and bayonets of the British, on 
many a8 blood-stained field of the Revolution. Where 
‘the death bolts fell deadliest,” he faced death in 
defense of his country, and his career as an officer of 
high rank in the army was indorsed by all the 
qualities which won for the brave and accomplished 
soldier the admiration of his countrymen. 

But this lawyer and soldier was destined to face 
enemies far more terrible and relentless than British 
cannon and British bayonets—the condemnation of 
his countrymen, and hereditary denunciations; and 
yet he was the ablest lawyer, the most learned logi- 
cian that stood at the bar in the period of his active 
life. We need not perhaps say that the lawyer we 
have attempted to describe was Aaron Burr. 

An eminent and learned American jurist has re- 
cently said: ‘‘As a lawyer, Burr was the equal of 
Hamilton; as a scholar he was his superior. They 
were opposing politicians at a time when political 
hatred was intense, fierce and unrelenting. Their op- 
position to each other led to the most bitter enmity 
known in the history of theirday. As was the custom 
among such men in those days, they fought a duel,and 
as was generally the case, one of the combatants was 
killed on grounds stained with the blood of many who 
had fallen there, in conflicts universally sanctioned 
by the code of honor; and the question is, why was 
Aaron Burr denounced above all others who slew 
their antagonists with impunity on the heights of 





Weehawken, and on the many other duelling grounds 
in the nation? But careful, impartial, analytic his- 
tory is rescuing many names from contempt and 
dishonor upon which political prejudice, envy, jeal- 
ousy and narrow criticism have cast their revile- 
ments.” 

Burr was present at the court we have described 
as the opponent of Hamilton, in an important ac- 
tion entitled Philip Schuyler v. Henry Ten Eyck 
and others. It was one of the causes celébrés of the 
times, involving questions of great importance to 
the litigating parties and tothe public. The action 
was brought by Schuyler to perpetually enjoin Ten 
Eyck and the other defendants from building a pier 
and breakwater at high-water mark on the western 
bank of the Hudson at Albany. The pier at the 
southern end would abut the property of Schuyler, 
while the breakwater would, as was contended, in- 
terrupt the navigation of the river. On the other 
hand, it was insisted that the pier was a public con- 
venience, and the breakwater was greatly needed as 
a protection to the banks of the river, whose waters 
were continually wearing them away. 

Ten Eyck and those interested with him were the 
riparian owners of the lands along which the pier 
and breakwater were to be constructed. They de- 
rived their right to construct these works, particu- 
larly the breakwater, from an act of the Legislature 
of 1794, passed to protect the banks of the river, 
which, as we have said, were continually being 
washed away. 

In his complaint, Hamilton prayed for a perpet- 
ual injunction restraining the defendant from con- 
structing the pier and breakwater, on the ground 
that the act of the Legislature relied upon by the 
defendants was unconstitutional, in that it permit- 
ted an infringement not only upon a navigable river 
but upon private property, and was a purpresture 
and a private nuisance, damaging the property of 
Schuyler; and that the court had power to inter- 
fere by injunction to prevent the erection of the 
breakwater and pier, which would produce se- 
rious and irreparable injury to the property of 
Schuyler, and as they were such a nuisance, the court 
had authority to allow the injunction without wait- 
ing for the result of a trial at law. 

These were the principal grounds on which Ham- 
ilton relied, though he ingeniously interposed sev- 
eral others of much importance. Indeed the whole 
case bristled with sharp and deep legal questions. 
It was precisely a case suited to the learning and 
close reasoning powers of Burr, who revelled in the 
subtleties of the law with all the enthusiasm of a 
poet amid scenes which inspire creative fancy and 
kindle imagination. He had interposed a demur- 
rer to Hamilton’s complaint. Among his grounds 
of demurrer was that the court could not interfere 
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with an injunction, because if the breakwater and 
pier, or either of them, were purprestures or 
public nuisances, they could only be restrained 
by injunction at the suit of the attorney-gen- 
eral. Even then an injunctive remedy could 
not be obtained until it was made to appear 
by an action at law that the proposed works 
would be a public nuisance; that to warrant an in- 
junction against an alleged purpresture, it must 
clearly appear that it is such in fact, and that if it 
be doubtful whether there is a purpresture, the re- 
lief by injunction will be withheld; that in this 
case nothing appears showing that the works com- 
plained of are purprestures, except the simple alle- 
gation in the complaint, which is wholly insuffi- 
cient. 

These were some of the grounds on which Burr 
relied, though there were others of equal interest. 
His argument was in support of the demurrer, 
to which we have referred. The case admitted 
a wide range of argument on both sides, and was 
conducted with consummate ability and learning. 
But to Burr belongs the credit of suggesting the 
grounds which constituted the basis of the reason- 
ing of the chancellor in deciding the case. 

The arguments of counsel were listened to with 
the most intense interest by the court, the bar and 
spectators, for it was an intellectual contest between 
two of the greatest lawyers at the American bar. In 
his address, Hamilton rose to the highest heights of 
legal science, eloquence and practical learning. But 
his eloquence was that of the parliamentary orator, 
rather than the terse, subtle, incisive legal reasoner. 
The argument of Burr was characteristic. He in- 
dulged in no rhetorical flights. His style was pure, 
simple and severe, the vehicle of sound, unadorned 
reasoning, rendered effective by the most profound 
legal learning. 

Hamilton and Burr occupied the time of the court 
nearly the entire day. When they concluded their 
arguments the chancellor took the papers, and in 
due time handed down his decision, sustaining 
Burr’s demurrer. 

Taking another view of the lawyers in tle bar, 
attention is directed to a young advocate who, 
a few years previous to the time of which we are 
writing, began his practice in the city of New 
York. He has already gained a distinguished 
position at that bar, and is rapidly approaching 
that relation to the bar of the State which Henry 
Brougham, when quite as young, occupied to the 
English bar. It must be remembered that at the 


period of which we are writing, and for many years 
later, eloquence at the bar was a powerful motor to 
professional success, and it was cultivated with 
great assiduity. But we believe that in the use of 
pure reasoning, legal learning and concentration of 





argument the eloquence of the bar at this day is un- 
excelled. By none was the study of forensic elo- 
quence more successfully pursued than by Brock- 
holst Livingston, who sits before us in the bar. He is" 
a brother of Chancellpr Livingston, who occupies the 
bench on the occasion about which we are writing. 
He is also a brother of that eminent jurist and 
brilliant legal writer, Edward Livingston, secretary 
of state under President Jackson, and the pillar of 
his administration. Brockholst Livingston was a 
brother-in-law of John Jay. He was born in the 
city of New York, November 25, 1757. He entered 
Princeton College, where he was educated. Like 
Burr and Hamilton, he attained high distinction in 
the war of the Revolution. In 1776 he became a 
member of Major-General Schuyler’s military fam- 
ily, with the rank of captain, He subsequently at- 
tached himself to the staff of Arnold, with the rank 
of major, and he shared in the capture of Burgoyne. 
He was promoted to the rank of colonel for bravery 
in the daring charge of Arnold on the works of the 
British at Saratoga. In 1777, when Jay was ap- 
pointed minister to Spain, Livingston accompanied 
him as private secretary. On his return to his native 
country, he resumed the practice of his profession, 
with such success that he took rank at the bar with 
the ablest of American lawyers. In 1802 he was 
appointed an associate justice of the Supreme Court 
of this State. He occupied a seat on the bench of 
that court until 1807, when he was elevated to the 
bench of the Supreme Court of the United States on 
the nomination of President Jefferson. 

Thus Livingston became the judicial associate of 
Chief-Justice Marshall, Joseph Story, Bushrod 
Washington, Gabriel Duvall and Thomas Todd. 

This was “the golden age of our great Federal 
court, which, with Marshall as chief-justice, and his 
distinguished associates whom we have named, rose 
to the highest pinnacle of glory and power.” 

William Wirt, buoyant and gifted, combining 
— not perhaps in exact proportions — the great and 
the graceful, was attorney-general when Living- 
ston took his seat on the bench of the Fed- 
eral court. At a banquet tendered Living- 
ston by the members of the bar at Washing- 
ton, at which Marshall presided, Wirt welcomed 
Livingston to his new judicial duties in a speech 
of inimitable grace and beauty of thought and 
diction, in which he said: ‘‘ Your appointment 
to the bench of the Federal court, sir, was due to 
your eminent talents, profound learning and the ex- 
ample you have set of patient, thorough research in 
your career at the bar, and as a judge of the Su- 
preme Court of your great State.” 

Governor Livingston, the father of Brockholst, 
desired his son to become a minister of the Gospel in 
the faith of the Church of England, but while in 
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college an incident occurred which changed the 
father’s mind, and he decided that his son was better 
qualfied for the bar than the pulpit. 

One day, in a pleasant humor, young Livingston, 
with the assistance of a less gifted classmate, of the 
name of Sabine, imprisoned a disagreeable, irrita- 
ble, pugnosed professor of mathematics in one of 
the distant rooms of the college, where he was com- 
pelled to remain several hours, even until he made 
night hideous with his cries for relief. Terribly 
enraged at this indignity, he commenced the work 
of detecting the culprit or culprits who had thus 
imprisoned him. At length, by close and ingenious 
investigation, the professor obtained evidence 
enough to order Livingston and Sabine to appear 
before the faculty. Sabine was first examined, but 
so faithfully did he obey Livingston’s instructions 
to remain silent that nothing of importance could 
be elicited from him. Then came Livingston’s turn, 
and he was plied with all manner of questions, 
which he managed to answer so adroitly that noth- 
ing positive was established against him. 

‘Mr, Livingston,” said the pugnosed professor, 
in his peculiar, snarling manner, ‘‘ this great crime, 
sir, my cruel and inhuman imprisonment, which 
makes my blood boil to think of, lies between you 
and Mr. Sabine; that is certain. Now, sir, what 
have you to say to that?” 


‘*That I am delighted with what you say, profes- 
sor,” said Livingston. 

** Delighted with what I say, sir! 
glory in your abomination, do you? Delighted with 


And so you 
what I say—you—you—ras—. What do you mean, 
sir?” 

‘*T mean just what I said. I really am delighted 
to hear you say that this great crime lies between 
Sabine and myself. I have had some fears that you 
suspected that it lay on one or both of us, but it 
seems that you think it only lies between us,” said 
Livingston, with ludicrous composure. 

This answer was equivalent to the ablest defense. 
It convulsed the entire faculty with laughter, except 
the astonished professor, who appeared like an 
italicized exclamation point in an old-fashioned 
spelling-book—a mark of wonder and surprise. 
Livingston and his friend were acquitted, and this 
incident made the former a lawyer, and gave to the 
bench of the State and nation a learned, accom- 
plished and illustrious judge. No one was more 
delighted with the sharp and sagacious answer of 
young Livingston than his father, and he decided 
that hisson should become a lawyer instead of a 
preacher. 

Among the other great lights of the profession 
present at this term of the Court of Equity were 
Abraham Van Vechten, the father of the bar of the 
State of New York, Josiah Ogden Hoffman, John 
V. Henry, Elisha Williams and John Van Ness 





Yates, whose names and fame live in the history of 
their country. 

Thus was opened the first trial term of the great 
Court of Chancery of the State of New York, with 
Robert R. Livingston presiding. That court had 
existed under our State government over seventy 
years. Its adjudications are acknowledged prece- 
dents in equity wherever equity law is revered. We 
may say, without exaggeration, that “no equity 
judge has left a nobler monument of intellectual 
strength, undeviating impartiality and integrity, 
than Reuben H. Walworth, its last chancellor. If 
in his demeanor on the bench he was sometimes 
open to criticism, it was that only which has been 
applied to kindred genius, that he was prevented, 
by his inconceivable rapidity in anticipating the 
reasonings of counsel, from judging at all times 
their real force. This criticism however never ap- 
proached his mature decisions embraced in the 
eleven volumes, which to-day are living fountains 
of equity jurisprudence. Never perhaps were so 
many decisions made where so few were inaccurate 
as to facts or erroneous in law as are the decisions 
in these reports.” 

Though the Court of Chancery passed away under 
the innovations and reforms of modern times, “ it is 
pleasant to reflect that it fell without imputation on 
its history, its purity and usefulness, and that no 
court was ever under the guidance of judges purer 
in character, more learned or more intuitively im- 
bued with the spirit of true equity than those who 
sat on its bench.” 

It has passed away, but statesmen, judges, law- 
yers, scholars and historians will always apostrophize 
it in the language of a great Roman orator, speak- 
ing of the Forum, ‘* Semper honos, nomenque tum, 
laudesque manebunt ”—‘‘Thy honor, thy renown and 
thy praise shall be everlasting.” 


— 


AMENDMENTS AND NEW LAWS OF 1894. 


[Former numbers 12 and 13 of the JouRNAL give 
amendments by General Laws of 1894, prior to one 
note in this issue. ] 

These are now laws, except where specially noted 
as not taking effect until a date given. 


PENAL CODE. 

Section 640, subdivision 8, amended by chap. 164, 
L. 1894, to read as follows: 

8. Unlawfully takes or carries away or interferes 
with or disturbs by any means the oysters or other 
shell-fish of another, legally planted upon the bed 
of any river, bay, sound or water of this State, or 
removes, pulls up or destroys any stake or bmoy des- 
ignated or marking out any legally planted oyster 
bed of another, is guilty of a misdemeanor; and 
any oysters planted upon the bed of any waters of 
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this State leased by the shell-fish commissioners 
shall be deemed legally planted, and evidence that 
any boat or vessel has been used for the purpose of 
taking, carrying away or interfering with such 
oysters shall be presumptive evidence of guilt as 
against the owner, master or crew of guch vessel. "@ 

Section 288 amended by chap. 171, L. 1894, by 
adding at end of said section, subdivision 5, viz. : 

5. No institution shall be incorporated for any 
of the purposes mentioned in this section except 
with the written consent and approbation of a jus- 
tice of the Supreme Court, upon the certificate in 
writing of the State bourd of charities approving of 
the organization and incorporation of such institu- 
tion. The said board of charities may apply to the 
Supreme Court for the cancellation of any certificate 
of incorporation previously filed without its ap- 
proval, and may institute and maintain an action in 
such court through the attorney-general to procure 
a judgment dissolving any such corporation not so 
incorporated and forfeiting its corporate rights, 
privileges and franchises. 

Section 290a is repealed by chap. 171, L. 1894. 
This chap. 171, L. 1894, also repeals section 206, 
chap. 661, L. 1893, known as the Public Health 
Law. 

NEw Laws, 

Chapter 166, L. 1894, relating to the recording of 
the public records, papers or documents, or matter 
required by law to be recorded by public officers. 

§ 1. The public officers of this State or of any 
municipal corporation therein, having charge of the 
recording of public records, papers, documents or 
matters now required by law to be recorded in their 
respective offices, are hereby authorized and em- 
powered to use typewriting machines for recording 
the same. 

AGRICULTURAL Law. 

Section 25 amended by chap. 143, L. 1894, to read, 
viz. : 

§ 25. Regulations in regard to condensed milk. —No 
condensed milk shall be made or offered or exposed 
for sale or exchange unless manufactured from pure, 
clean, healthy, fresh, unadulterated and wholesome 
milk from which the cream has not been removed 
either wholly or in part, or unless the proportion of 
milk solids shall be in quantity the equivalent of 
twelve per centum of milk solids in crude milk, and 
of which solids twenty-five per centum shall be fats. 
No person shall manufacture, sell or offer for sale or 
exchange in hermetically sealed cans, any condensed 
milk unless put up in packages upon which shall be 
distinctly labelled or stamped the name of the per- 
sons or corporation by whom made and the brand 
by which or under which it is made. When con- 
densed milk shall be sold from cans or packages 
not hermetically sealed,.the vendor shall brand or 





label such cans or packages with the name of the 
manufacturer of the milk contained therein. 


County Law. 

Section 69 amended by chap. 163, L. 1894, to . 
read, viz.: 

§%69. The board may upon the application of any 
town or towns liable to taxation for constructing, 
building or repairing any highway or bridge therein 
or upon its border, pursuant to a majority vote of 
the electors of such town or towns, at an annual 
town meeting or special town meeting called for 
that purpose upon the written request of the com- 
missioners of highways, and town board .of such 
town or towns authorize such town or towns to 
construct, build or repair such highway or bridge 
and to borrow such sums of money for and on the 
credit of the town or towns as may be necessary for 
that purpose, and to lay out, widen, grade or ma- 
cadamize such highway, or to purchase for public 
use any plankroad, turnpike, toll road or toll bridge 
in such town or towns, and may authorize the com- 
pany owning the same to sell the same or any part 
thereof, or the franchises thereof, or to pay any debt 
incurred in good faith by or in behalf of such town 
or towns for such purpose. If such highway or 
bridge shall be situated in two or more towns in the 
same county, the board shall apportion the expenses 
among such towns in such proportion as shall be 
just. 

AMENDMENTS OF Existinc Laws. 

Section 7, chap. 244, L. 1887, amended by chap. 
161, L. 1894, to read, viz. : 

§ 7. The said council shall meet on the third 
Tuesday of April of each year, and choose out of 
their own body a secretary, treasurer and collector, 
to hold their respective offices until others are ap- 
pointed in their stead, agreeably to the provisions 
of this act; and in the case of any vacancy in the 
office of warden, such vacancy shall be filled by the 
company in which it occurs, at a special election 
held for that purpose; and in case of a vacancy oc- 
curring in the office of secretary, treasurer or col- 
lector, such vacancy shall be filled by the council at 
the next meeting. 


Sections 2 and 3, chap. 113, L. 1883, as amended 
by chap. 281, L. 1884, are amended by chap. 172, 
L. 1894, viz. : 

§ 2. All the provisions of the Condemnation Law 
relative to the appointment of commissioners, their 
powers, duties, fees and expenses, shall be applica- 
ble to the appointment of, and the powers, duties, 
fees and expenses of the commissioners appointed 
in pursuince of the provisions hereof; but it shall 
be the duty of said commissioners in assessing and 
ascertaining the damages sustained by property- 
owners adjoining such street or highway to take 
into consideration and to ascertain the value of any 
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benefits or advantages to the property in conse- 
quence of the alteration of the grade; and in all 
cases the value of such benefits or improvements shall 
be offset against and deducted from the damages; and 
no person or property-owner shall be entitled to re- 
cover any damages who shall, in writing. request or 
assent that the said grade of any such street shall 
be changed or altered. 

§ 3. All damages ascertained and determined un- 
der the provisions of this act, together with the 
costs of such proceedings, shall be a charge, when 
allowable, upon the village, town or other munici- 
pality chargeable with the maintenance of the street, 
highway or bridge so altered or changed; but no 
property-owner or person instituting” proceedings 
to recover damages under the provisions of this act 
shall be entitled to costs, unless the claim for such 
damages shall have been first presented to and re- 
jected by, or neglected to have been adjusted for 
thirty days after presentation by the trustees or other 
proper officers of said village, town or municipality, 
nor in case such trustees or other proper officers 
shall have made an offer to settle or compro- 
mise such claim, which offer is declined by said 
property-owner, unless he shall recover more than 
is so offered; and in case he fails to recover any 
damages, or less than offered, he shall be liable for 
the costs of such proceeding. When either party is 
entitled to costs under this section, they shall be 
the same costs, and at the same rates as prescribed 
in the Condemnation Law, and the court may grant 
an additional allowance of costs to the prevailing 
party at the same rates as provided by the Condem- 
nation Law. 

REPEALED. 

Section 290a, Penal Code, repealed by chap. 171, 
L. 1894. 

Section 206, chap. 661, L. 1893, repealed by chap. 
171, L. 1894. 


ATTORNEY — DISBARMENT. 


IDAHO SUPREME COURT, FEBRUARY 6, 1894. 
In RE BADGER. 


When an attorney persuades a person to appear in the United 
States land office and make oath to an affidavit relating to 
desert-land entries, and to falsely personate and represent 
herself to be another person, who had prior thereto made 
a desert-land eutry at such office, he will be disbarred. 


NFORMATION for the removal of J. W. Badger 
as an attorney of the Supreme Court of Idaho. 


Huston, C. J. 


Information was filed against the 
respondent by Hon. George Ainslie, on behalf of 
the bar association of the third judicial district, 
under the provisions of title 4, page 429, of the Re- 
vised Statutes of Idaho, charging him with viola- 
tion of his oath as an attorney, and of his duties as 
an attorney, and of being guilty of false representa- 











tion and fraudulent practices as an attorney, and of 
his duties as such, and of being guilty of false rep- 
resentation and fraudulent practices as an attorney, 
involving moral turpitude, in this: ‘‘(1) That the 
said J. W. Badger, being then employed as an at- 
torney in and about certain matters relating to des- 
ert-land entries in thie United States land offite at 
Boise City, Idaho, did on or about the 16th day of 
February, A. D., 1893, at Boise City aforesaid, cor- 
ruptly instigate, suborn and persuade one Aldora 
Abbott to be and appear in the land office aforesaid, 
and subscribe and make oath to an affidavit to be used 
in said land matters, and to falsely and fraudulently 
personate and represent herself to be one Cordelia M. 
Wing, who had prior thereto made a desert-land entry 
at said office, all of which more fully appears by ref- 
erence to the complaint of C. 8. Kingsley, subscribed 
and sworn to before Jonas W. Brown, United States 
commissioner, on October 21, 1893, a copy of which 
said complaint is hereto attached, and marked 
‘ Exhibit A,’ and made a part of this information.” 
The matter was referred to a committee composed 
of three members of the bar of this court, to take 
testimony and make report of the findings. This 
duty has been performed by said committee, and 
the court has carefully and thoroughly examined the 
report of the committee, and the evidence upon 
which said report is based, and has duly considered 
the arguments of counsel upon the report and evi- 
dence, and will now give the result of its delibera- 
tions: 

There is no duty imposed upon a court more im- 
portant than that of preserving, to the best of its 
power and ability, the professional integrity and 
purity of its bar. Courts are established for the 
administration of law and justice. The attorneys 
who constitute its bar are an integral part of the 
court. Without them the court would be a dead 
engine, so far as the accomplishment of the ends of 
its creation go. The duties and obligations im- 
posed upon the judges of courts are no more bind- 
ing or obligatory than ure those to which their po- 
sition constrains the attorneys who constitute the 
bar of the court. The professional conduct of each 
and every member of the bar is a matter in which 
all are specially interested. No member has the 
right, nor should be permitted, to so conduct him- 
self in his profession as to bring reproach upon the 
guild. There was a time when any scoff or jibe the 
poet or the romancer saw fit to cast upon the lawyer 
was received, without question, as deserved oblo- 
quy. But that rule has never obtained in this coun- 
try. The history of the legal profession in this 
country is the history of the republic. America can 
proudly and fearlessly challenge comparison of her 
lawyer sons with any that the worid has ever pro- 
duced. No grander models can be found for the 
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student of the law than our own country presents. 
And it should be the earnest desire and endeavor of 
every member of the profession that the standard of 
professional excellence be not lowered. That 
unworthy members will be found in the ranks is in- 
evitable; ‘‘for where’s the palace whereinto foul 
things sometimes intrude not?” While the stand-. 
ard of ability and integrity of the American bar is 
second to none, it is to be regretted that defections 
from the line of professional duty are becoming dis- 
turbingly frequent. Perhaps, under all the circum- 
stances, this is less a matter of surprise than regret. 
Lawyers are only men, and subject to the same in- 
fluences that act upon other men; and it would per- 
haps be unjust to expect that in an age and a country 
where the worship of the golden calf has become the 
accepted and almost universal creed, the legal pro- 
fession alone should be excluded from the shrine. 
But the lawyer, if he is a lawyer in the true accepta- 
tion of the term, will ever temper his devotion at 
that altar with the recognition of those eternal 
truths which he has drawn from the fountain head 
of jurisprudence. I cannot myself conceive how a 
man with ordinarily honest instincts, who has been a 
careful and thoughtful student of Coke, Blackstone, 
Kent and Story can ever be induced to resort to 
unscrupulous and dishonest methods in the practice 
of his profession. It may be that it is to the lack of 
familiarity with the writers mentioned that some of 
the looseness so painfully apparent in the practice 
of some members of the profession is attributable. 
Perhaps another reason for the lowering of the pro- 
fessional standard may be found in the monstrously 
heretical idea which many, both professional and 
profane, have of what constitutes true professional 
success. To be a lawyer is and should be under- 
stood and recognized as being well versed in the 
law, and possessed of ability to make a just and 
proper application thereof to the facts in a given 
case. It is an erroneous and unreliable rule which 
gauges the ability of a lawyer by the number of 
cases he wins in the courts of first instance. The 
true test should be, did he show that he was thor- 
oughly conversant with the law of the case, and did 
he ably and honestly make a just and proper appli- 
cation of the law to the facts, and not the simple in- 
quiry, “ Did he get away with the case?” No matter 
what the means resorted to may have been, though 
to reach it he may have been obliged to 


‘* Distort the truth, accumulate the lie, 
And pile the pyramid of calumny.” 


The attainment of the end sanctified the means, 
no matter how unprofessional, dishonest or vile. 

And I apprehend it is an overweening desire for 
temporary and ephemeral success unrestrained by 
knowledge or recognition of those ethical princi- 
ples which underlie all the writings and teachings of 





the fathers of the profession, that much of the moral 


decadence of the legal profession is attributable. 
The lawyer who, to secure success, either for him- 
self or his client, will violate, wilfully and know- 
ingly, either the express or implied obligations of 
his professional oath, is on a par with the minister 
of the Gospel who, to gratify his avarice, would 
drag the pure vestments of the altar through the 
turbid pools of mercenary traffic, or, to encompass 
an unholy ambition, would ‘‘hang the tatters of a 
political piety upon the cross of an insulted Saviour.” 
The restraints which both the common and civil 
laws laid upon lawyers in matters of compensation 
for their services have been greatly relaxed, but the 
reasons which prompted this relaxation were benefi- 
cent, and the action should not be made to serve the 
purposes of oppression or cupidity. There is no 
reason why a lawyer should not acquire wealth as 
well as another, if he does it honestly and legiti- 
mately; but as his temptations, in the way of op- 
portunity, are greater than others, so are his obli- 
gations to keep strictly within the lines of probity 
and integrity. And that in so doing he is adopt- 
ing the course best calculated to insure success, all 
experience verifies. Go through the ranks of the 
profession, in this country or elsewhere, and it will 
be found to be a rule, with scarcely an exception, 
that the successful members of the profession are 
those who have practised upon lines of strictest 
integrity, and it is a matter of just pride to the 
profession that deviations from the line of duty are 
exceptional. The rule given by Burns to his young 
friend Aiken may well be adopted by every mem- 
ber of the profession as a check upon his zeal either 
for the acquisition of pecuniary results or the at- 
tainment of professional success : 
” Tet that aye be your border; = 

Its slightest touches, instant pause — 

Debar all side pretenses; 

And resolutely keep its laws, 

Uncaring consequences.” 

Had the respondent in this case been governed 
by such a rule, the painful duty imposed upon this 
court would have passed by us. 

Mr. Badger, stand up. As one member of this 
court, I can assure you I entertain for you only feel- 
ings of the profoundest commiseration. I will not 
add to the painful humiliation of your position by 
commenting upon the circumstances of your case, 
further than to say that the court has carefully and 
critically examined the evidence upon which the 
findings of the committee are based, and we ap- 
prove and adopt them. It isthe order and judg- 
ment of the court that you deliver to the clerk of 
this court the certificate of admission as a member 
of the bar of this court heretofore issued to you, 
and that your name be stricken from the roll of at- 
torneys of this court. 

Morean and Suxtivan, JJ., concur. 
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ACCIDENT INSURANCE-—WHAT IS MEANT 
BY “EXTERNAL, VIOLENT AND ACCI- 
DENTAL MEANS.” 


KENTUCKY COURT OF APPEALS, SEPT. 16, 1893. 


AMERICAN AccIDENT Co. v. REIGART. 

A policy of insurance against injury or death, through exter- 
nal, violent and accidental means, should be liberally 
construed in favor of the insured, so as to carry out the 
intention of both parties to it; and when the language of 
the policy is susceptible of two interpretations, that which 
will sustain and cover the loss must be adopted. 

Where the policy provides that the liability shal! arise when 
the death or injury “is through external, violent and ac- 
cidental means,” it was not intended to cover only inju- 
ries resulting from external force or violence. The lan- 
guage requires that the means through which the accident 
occurred should be external, but not the injury itself 
should be external. Therefore the liability arises when 
the death of the insured resulted from the accidental 
lodgment of a piece of beefsteak in his windpipe when he 
was attempting to swallow it. 

Such accident is the result of violent means when it results 
from unnatural as distinguished from natural causes. 
When the answer traversed plaintiff's allegation that the 
death of the insured was caused by external, violent and 
accidental means, the burden was on plaintiff, although 
the traverse was made in such terms as to be of question- 
able validity. The defendant will not be heard to say that 
its own traverse was insufficient, and that therefore the 

burden of proof was not on plaintiff. 


Thomas H. Hines and Whittaker & Robertson, for 
appellant. 


Cochran & Sons, John F. Lacey and Edward W. 
Hines, for appellee. 


Pryor, J. The appellee, Julia J. Reigart, the 
widow of Thomas I. Reigart, instituted this action 
in the Mason Circuit Court to recover $5,000 upon 
an accident policy issued by the American Accident 
Co., of Louisville, Ky., to said Reigart, and made 
payable to his wife if she survived him. 

Her husband lost his life by eating a piece of 
beefsteak, that, in the attempt to swallow it, a cci- 
dentally passed into his windpipe, choking him to 
death in a few moments. 

By the terms of the policy the insurance was 
made payable for injury or death received through 
external, violent and accidental means. That the 
death of the insured was accidental is conceded, 
but it is contended thatthe contract of insurance 
only embraces accidental injury, caused by external 
violence or accidents, brought about by means ex- 
ternally violent. 

It is argued that the act of chewing or eating 
food is natural and harmless, and if in eating, a part 
of the food passes into the windpipe, causing death, 
it cannot be said that death was produced by means 
of external violence or force. In other words, that 
the plain meaning of the language of the policy, 
‘through external, violent and accidental means,” 
is that the accident causing death must have been 
caused by an external force. 

The court below said, in effect, to the jury, plac- 
ing a different construction on the contract, if the 
death was accidental, and caused by the passing of 





the steak into the windpipe, they should find for 
the plaintiff. 

The rule laid down by Mr. May, in his work on 
Insurance (3d ed.), section 175, is as follows: “No 
rule in the interpretation of a policy is more fully 
established or more imperative and controlling than 
that which declares, in all cases, it must be liber- 
ally construed in favor of the insured, so as not to 
defeat, without a plain necessity, his claim to in- 
demnity which, in making the insurance, it was his 
object to secure. When the words are, without 
violence, susceptible of two interpretations, that 
which will sustain and cover the loss must in pref- 
erence be adopted; and we might add that no 
construction should be placed upon such contracts 
as would defeat the intention of both parties, as it 
is manifest, if the interpretation given the language 
of this policy by counsel for the defense is adopted, 
it would defeat the intention of both the contract- 
ing parties. 

The doctrine of this court, as announced in 
Hutchcraft’s Ex’r v. Travellers’ Ins, Co., 87 Ky. 300, 
where the authorities were reviewed on the question 
there presented, recognizes fully this rule of con- 
struction, and that regard must be had to the pur- 
pose sought to be accomplished by both the par- 
ties. 

This appellant is an accident insurance company, 
and its policies are termed accidental policies, and 
the very object of insuring in such companies is to 
obtain indemnity where an injury or death results 
from accident. 

While the policy provides that the liability arises 
where the injury “is through external, violent and 
accidental means, independent of all other causes,” it 
was not designed that there should be such external 
violence as a fall, a kick or a blow on the flesh as 
would cause death or an injury before the liability 
of the company could arise. 

This language was inserted in the contract to 
protect the company against hidden or secret dis- 
eases, resulting in injury, where there was no mani- 
festation of harm to the external body. They were 
not attempting to restrict their liability to a partic- 
ular kind of accidents, but were guarding the con- 
tract by the use of such terms as would prevent lia- 
bility for injuries not originating from accidental 
causes, and that were liable to occur at any time 
from natural causes. : 

If the steak had been putrid, causing the stom- 
ach to revolt at it, or so tough as to interfere with 
digestion, or to completely stay the operations of 
nature in such a manner as to produce disease, no 
one would contend that the pain or the disease was 
the result of accident, or that the terms of this pol- 
icy embraced such a case; but where the substance 
causing the death is visible, and placed in the 
mouth of the assured, lodging by accident in the 
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windpipe instead of the stomach, producing injury 
or death, it is as much an accident as if the assured 
had taken arsenic under the belief that it was some 
harmless medicine. 

There is no external force or violence from the 
poison, and the injury internal in its character, and 
yet the authorities hold that the insurance company 
is liable in such a case. Healy v. Mutual Accident 
Co., 133 Ill, 556. 

It is plain, we think, that the means, or that 
which caused the injury, should be external, and 
not that the injury should have been external. 

It is said however that if the injury is not to be 
external, that the death must have resulted from 
‘violent and accidental means.” It is universally 
understood, when it is said ‘‘that one died a vio- 
lent death,” that it was unnatural—a death not oc- 
curring in the ordinary way—and in fact the defini- 
tion of the word ‘‘ violent” is unnatural, and in 
using this word the insurance company was at- 
tempting to prevent the insured from asserting a 
claim where the injury or death was the result of 
some natural cause. 

In the case of Paul v. Travelers’ Ins. Co, 112 
N. Y. 472, on a similar policy, it was held ‘‘ that a 
death unnatural, the result of accident, imports an 
external and violent agency as the cause.” This 
same view was taken by tle Illinois Supreme Court 
in the case of Healy v. Mutual Accident Associa- 
tion, already cited. 

A similar construction to the verbiage of like 
policies has been heretofore given by courts of last 
resort, and if companies organized as this is in- 
tended that actual external force, causing the acci- 
dent, must be shown before recovery could be had, 
it would be easy to so frame the language of the 
policy as to leave no doubt as to its mearing. The 
instructions below were proper, and in our opinion 
the widow is entitled to recover. 

Another ground of reversal is the refusal of the 
court below to give to appellant's counsel the con- 
cluding argument. e 

A demurrer had been overruled to the petition, 
which in effect was a decision for the plaintiff, if 
the accident occurred as alleged. The legal ques- 
tion was therefore settled; but there were two de- 
fenses to the claim: First, adenial that the accident 
causing death happened as alleged by the plaintiff; 
second, that the deceased was under the influence 
of intoxicating drinks when the accident occurred, 
and that by an express provision of the policy this 
exempted the appellant from liability. 

The proof failed to sustain the second ground of 
defense, and the denial that the accident was caused 
as alleged was the only issue of fact that the appel- 
lee was required to establish. 

The overruling of the demurrer did not dispense 








with the necessity of the plaintiff's showing that the 
death of the intestate was caused by the accident 
as alleged, and while the sufficiency of the answer 
may be questioned by reason of the manner in 
which the denial is made, still it was the appel- 
lant’s defense, and it attempted by it to place the 
burden on the plaintiff, and will not be allowed now 
to say that because its pleading was bad the burden 
was not on the plaintiff. 
The judgment below must be aftirmed. 


_ jo 


CODE OF CIVIL PROCEDURE. 


MeEmoRIAL BY THE NEw York State Bar Asso- 
CIATION. 


To the Legislature of the State of New York: 

The New York State Bar Association respectfully 
call the attention of your honorable body to the 
following facts with reference to the Code of Civil 
Procedure, and the desirability of action thereon: 

First. The original Code of Procedure, consisting 
of four hundred and seventy-three sections, and 
covering all general matters of practice, has been 
increased by the addition of rules relative tospecial 
actions and proceedings and enactments as to the 
organization of the courts, together with rules of 
evidence, until as the Code of Civil Procedure of 
1877 and 1880, it contains thirty-three hundred and 
ninety-seven sections, and others must be added 
regulating procedure as to mechanics’ liens, receiv- 
erships, general assignments and other matters, in 
order to complete a system of practice. 

Second. By including provisions not only for the 
organization of courts of record, but minute details 
as to their powers, and the duties of officials con- 
nected with them, with rules for the government of 
inferior tribunals, and enactments as to the admis- 
sibility of evidence, it has become cumbrous and 
unwieldy as a Code of Procedure, and is so arranged 
as to render it inconvenient as to form and difficult 
for reference and examination. 

Third. Many provisions of the substantive law 
have been included in different portions of the work 
relative to procedure, interfering with its symmetry 
as a system of practice, and giving unnecessary 
labor to the practitioner in referring to such enact- 
ments. 

Fourth. Very many of the provisions and sections 
of the Code have been so construed and interpreted 
by judicial decision that it is necessary to carefully 
examine a number of authorities to find the precise 
meaning placed upon the language used by the 
courts; this, in most instances, where a clear and 
explicit statement of the rule finally adopted could 
be readily made. 

Fifth. Very many of the provisions are re-enact- 
ments of statutory provisions, which should be much 
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condensed and the proceedings rendered less com- 
plex and intricate. In other instances the Wode is 
exceedingly diffuse and minute in detail, embarrass- 
ing rather than aiding in the administration of jus- 
tice. 

Sixth. Its classification of topics is neither scien- 
tific nor practical; and is misleading and perplex- 
ing alike to the student and practitioner. 

In view of these considerations, we respectfully 
request that provision be made by law for an exam- 
ination by competent and authorized authority as to 
whether it is desirable that the Code of Procedure 
should be simplified and revised, separating those 
portions relative to organization of the courts from 
that part relative to actual practice therein and 
from the matters relating to the admissibility of 
evidence, leaving the practice substantially as at 
present, but more simple and less technical. 

This action is taken pursuant to a resolution 
adopted by a unanimous vote at the last annual 
meeting of the association, adopting the report of 
the committee on law reform, which report con- 
tained the following recommendation on this sub- 
ject: 

“ Your committee is of the opinion that a careful examina- 
tion should be made by competent authority of the provisions 
of the present Code of Procedure, as to the necessity and pro- 
priety of a partial revision and with a view to its condensa- 
tion and simplification, and to inquire whether a reargument 


upon a more scientific basis would not make it more valuable 
and convenient.’’ 


The association referred the matter back to the 
committee, with power. 

We respectfully request that legislation may be 
had to that end, and a sufficient provision made to 
defray such clerical and other necessary expenses 
and disbursements as may be incurred in such ex- 
amination and report on behalf of the association. 

April 1, 1894. J. NEwTon Frero, 

Chairman. 
G. M. Diven, 
Henry H. Seymour, 
CHARLEs T. SAxTON, 
JouN CUNEEN, 
CHARLEs A, CoLLin, 
A. H. Sawyer, 
Louis M. Brown, 


R. F. WiLkrxson, 

Joun J. Luyson, 

Z. 8. WESTBROOK, 

Irvin W. NEar, 

JosEPH Mason, 

ADELBERT Moot, 

Wo. B. HornsLowe_er, 

GARRET GARRETSON, 
Members Committee on Law Reform, New York 

State Bar Association. 


a 


The news comes from Madrid that the public 
prosecutor has applied to the Court of Cassation for 
a warrant of arrest against Senor Zapata, senior of 
the Madrid judges, who is charged with complicity 
in a will forgery. A barrister named Lumbrebras, 
a solicitor named Fazini, and the testator’s servant, 
in whose favor the will was executed, are already in 
custody. 





A TESTAMENTARY RHYME. 


[A considerable personal estate passed under the following 
will, which was proved in Doctors’ Commons in 1737, a grant 
having been made of administration, with the wil) annexed, 
to the next of kin.] 

The 5th day of May, 

Being airy and gay. 

And to hyp not inclined, 

But of vigorous mind, 

And my body in health, 

T'll dispose of my wealth. 

And I'm to leave 

On this side the grave 

To some one or other, 

And I think of my brother, 

Because I foresaw 

That my brethren-in-law, 

If I did not take care, 

Would come in for their share, 

Which I nowise intended 

Till their manners are mended, 

And of that God knows there's no sigu. 

I do therefore enjoin, 

And do strictly command, 

Of which witness my hand, 

That naught I have got 

Be brought into hotch-pot, 

But I give and devise 

As much as in me lies 

To the son of my mother, 

My own dear brother, 

To have and to hold 

All my silver and gold, 

As the affectionate pledges 

Of his brother, Joun HEpGEs. 
jn 


DIVORCE IN OKLAHOMA. 


5 bev following is a copy of a circular letter, omit- 
ting the address and signature, which has been 
recently received by many lawyers of New York 
city: 
Perry, O. T., March 12, 1894. 
To , Attorney at Law, New York: 

Dear Sir: Since the Legislature of the State of South Da- 
kota changed the law last winter of that State, lengthening 
the residence required before bringing suit for divorce from 
three to six months, Oklahoma Territory has been attracting 
attention as a divorce centre. 

For the information of the general public and the profession 
in other States, I have concluded to issue this circular letter, 
containing briefly the important features of the Divorce Law 
of this Territory 

The statutes of Oklahoma Territory require ninety days’ 
previous residence before commencement of action, as in 
South Dakota before the change of law. Divorces in this 
Territory may be granted for any of the following causes: 

1. When either of the parties had a former husband or wife 
living at the time of the subsequent marriage. 

2. Abagdonment for one year. 

3. Adultery. 

4, Impotency. 

5. When the wife at the time of the marriage was pregnant 
by another than her husband. 

6. Extreme cruelty. 

7. Fraudulent contract. 

8. Habitual drunkenness. 

9. Gross neglect of duty. 

10. The conviction of a felony and imprisonment in the pen- 
itentiary therefor subsequent to marriage. 

The ninth ground, *‘ Gross neglect of duty,” covers a wide 
field. Service upon a non-resident defendant may be made 
personally or by publication. There is no statute requiring 
corroborative proof, as in South Dakota, and there is the fol- 
lowing provision: ** When the parties appear to be in equal 
wrong the court may,in its discretion, refuse to grant a 
divorce,” from which it may be inferred that the court could 
grant a divorce where the parties were both at fault. 

Oklahoma has a beautiful climate, and Perry is the largest 
and most enterprising town in the Territory. Should you 
have clients wishing relief in this respect, I should be pleased 
to correspond with yuu or them on the subject. 





Very sincerely yours, etc. 
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NEW COLUMBIA LAW PROFESSORS. 


HE growing popularity of Columbia Law School 
and the increasing opportunities which it offers 
to earnest students have determined the trustees of 
the college to make an important increase in the 
teaching force of that department. The faculty has 
heretofore consisted of four professors of law, whose 
work has been supplemented by the services of 
several lecturers upon special topics.. The trustees 
have increased the teaching faculty to six by creat- 
ing and filling two new professorships of law. 

This action on the part of the trustees is significant 
of their high appreciation of the work which the 
faculty has accomplished in carrying the school 
through the crisis of its reorganization and in build- 
ing it up again, as well as an earnest of their deter- 
mination to keep the institution in the high state of 
efficiency to which it has been brought. It demon- 
strates moreover that the new order of things in the 
Columbia Law School has passed beyond the stage 
of experiment and is an accomplished fact, which 
the friends of that institution regard with confidence 
and satisfaction. 

The new professors are George F. Canfield and 
Henry P. Starbuck, both of this city. Neither of 
them has been connected with any other law school as 
teacher, but both have been very successful lecturers 
in the school which they now enter as professors. 
Mr. Canfield is a member of the well-known firm of 
Wilmer & Canfield of Wall street. He has been in 
practice in this city for fifteen years and has enjoyed 
an extensive and lucrative practice. Mr. Starbuck 
has been in active practice in New York since 1876. 
He has for many years enjoyed a high reputation as 
an able and successful lawyer. Mr. Canfield has 
lectured in the law school for two years on ‘‘ Doc- 
trines Peculiar to New York Law,” and Mr. Star- 
buck is conducting a course in the school this year 
on ‘*Common Law Pleading.” Both of the new 
professors are known as men of culture and learning 
as well as able lawyers, and they will be a distinct 
acquisition to the force of instruction in Columbia 
College.—New York Times. 


MISTAKEN IDENTITY. 


ISTAKES of identity do happen more often than 
skeptical juries believe. A little boy named 
Leonard Grimes was charged, some days ago, before 
Mr. Cook, at the Marylebone Police Court, with 
having stolen a book containing a collection of 
stamps, the property of a gentleman named Cole. 
Cole also kept a confectioner’s shop, to which came 
Leonard Grimes, so it was said; as a favored cus- 
tomer he was shown the stamp book, the product of 
Mr. Cole’s leisure, by Miss Cole, the philatelist’s 
daughter. While this young lady was serving an- 








other customer the supposititious Grimes disap- 
peared, and also the stamp book. Miss Cole deposed 
to these facts, and was as certain about them as most 
women are when they are wrong, and the unfortunate 
Leonard Grimes was convicted and only out on his 
father’s recognizances, by the clemency of the mag- 
istrate who tried the case. In the next act however 


virtue is triumphant, and the real culprit, another 


boy altogether, confesses his guilt. He was not 
even very like. The fact is, in these cases of iden- 
tity, people are apt to jump toa conclusion, and 
assume, unconsciously, the evidence necessary to 
justify it. Most fortunately for Leonard Grimes, a 
timely confession saved him from a very cruel posi- 
tion.—Law Gazette, London, March 10. 





Aew Books aud Aew Editions. 


PRINCIPLES OF ComMON-LAW PLEADING. 

A Brief Explanation of the Different Forms of Common-Law 
Actions, and a summary of the most important principles 
of pleading therein, with illustrations taken from cases. 
By Joun J. McKetvey, of the New York bar. New York: 
Baker, Voorhis & Co. 


This treatise, intended mainly for the use of stu- 
dents of the law, is a condensation of the rules re- 
lating to common-law pleading as given by Chitty 
and Stephens, being adapted tothe necessities exist- 
ing in the law schools for briefer treatment of the 
subject than that given by the authors named. It is 
what it claims to be, a summary of the main princi- 
ples of the subject, carrying the student through the 
forms of actions and declarations in the different 
common-law actions, giving the rules relative to 
demurrers and dilatory pleas, and those applicable 
to answer, either by traverse of the declaration or 
by way of confession and avoidance. From it the 
student may obtain a clear notion of the general 
requisites of pleading at common law, and of the 
more important rules by which it is governed. The 
illustrative cases are those used by Professor Ames 
in his collection of cases upon that subject, pub- 
lished some years ago. The work may well be 
adopted as a manual on the subject of which it treats. 

The following are grounds for which divorces are 
said to have been granted by the Italian courts: 
For calling his wife’s sister a thief; for beating his 
wife’s pet dog; for constantly chewing tobacco; 
for cutting his wife’s curls without her consent; for 
refusing to take his wife out for a walk; for refus- 
ing to sew on her husband’s trousers buttons; for 
forcing his wife to sit up until after midnight; for 
the wife staying in bed until noon; for refusing to 
let her husband go too near the kitchen fire ona 
cold day; for dragging her husband out of bed by 
the beard; for the wife strulling around town and 
shopping instead of attending to her domestic 
duties. 














THE ALBANY LAW JOURNAL. ; 




















'T\HE second trial of William R. Laidlaw’s suit for 

damages from Russell Sage for using him as a 
shield at the time of the Norcross bomb explosion oc- 
cupied the attention of Judge Patterson and a jury 
in the Supreme Court for four days, and resulted in 
a verdict for the plaintiff for $25,000. 


An eminent English lawyer once produced an un- 
expected effect in addressing the jury in a riot case. 
Said he: ‘*Gentlemen, the ruffians you behold in 
the dock went up to the —— Hotel, filled them- 
selves with drink, and, with others, emerged from 
the house like bees, each with a battle-axe in his 
hand!” 


An equally famous lawyer, afterward a judge, 
while descanting on the crimes of a peccant butler, 
whose ideas of meum et tuum in regard to his em- 
ployer’s liquors were not altogether in accordance 
with the laws of the land, and who endeavored to 
explain the mystery of the departed spirits by the 
production of damaged and vacuous carafes, said: 
‘*To sum up, gentlemen, the miserable prisoner, 
although treated with every kindness by the family 
whom he so basely served, was all the time feather- 
ing his nest with his master’s broken bottles! ” 


Judge Emery delivered a little advisory address 
to the lawyers of the Waldo bar recently. In sub- 
stance it was to caution them against placing too 
much reliance upon the accuracy of clerks of courts 
in making entries. He said the best of clerks are 
liable to err and it is the duty of each lawyer to 
see personally that the right entry is made. He 
cited a case that happened ina neighboring county. 
There were two divorce cases on the same page of 
the docket. In one was decreed a divorce not 
granted in the other. In the rush of business the 
clerk entered on the docket a divorce in the wrong 
case. The divorced parties afterward began living 
together again. The parties not divorced, but 
thinking they were separated, afterward married 
other partners and had children. It was fifteen 
years before the mistake was discovered, and alaw- 
suit was the result.— Republican-Journal, Belford, Me. 


‘*There was an old justice of the peace in Maine 
who administered law with great firmness, if not 
with invariable logic,” said a merchant, ‘‘and who, 
in the goodness of his heart, was always prepared 
to not only take out his costs in trade, but also to 
trade out a small judgment and produce cash him- 
self for the benefit of the plaintiff. The result of 
this was of course, that in the long run bad debts 
swamped up the entire emoluments of his office, but 
he kept no books of his own and never observed the 
fact. On one occasion I was brought before him ina 
case in which $40 was claimed on the ground that 





an agent of mine had pledged my credit. It was 
rather a delicate question of law, and it is not very 
surprising that the good man made what I con- 
sidered a mistake and decided against me. I was 
young at the time and demurred considerably at the 
judgment. This hurt the good man’s feeling, and 
leaning forward, he said to me in a stage whisper: 
‘Don’t fret; the court will take it out in trade to 
oblige you.’ "—-St. Louis Globe-Democrat. 


Perhaps the best specimen of wit that has en- 
livened a Hamilton county court in many a day was 
that emitted like a flash from John Coffey, the at- 
torney, who has been guilty of a good many things 
that have disturbed the serenity of bench and bar. 
Mr. Coffey was counsel in a case which had already 
been postponed some two or three times at his re- 
quest. It was before Judge Outcalt. Again Mr. 
Coffey asked for postponement. The court reminded 
him that it had already been postponed several times 
at his request. ‘* Have you good grounds for wish- 
ing another postponement?” asked the court. 
‘*Yes, sir, I have,” replied Coffey. ‘‘ What are 
they?” asked the court. ‘‘Coffey grounds, your 
honor.” ‘‘Coffee grounds,” repeated the judge. 
‘Yes, sir,” said John. Then the judge got on his 
dignity and admonished the lawyer that he was 
trifling with the court. ‘‘ Your honor,” said Mr. 
Coffey, ‘‘ there was a small addition to my family 
last night and I submit, your honor, that that is 
good grounds for asking for a postponement.” Did 
John get his postponement? Well, rather. And 
Judge Outcalt nearly fell from the bench. ‘‘ Coffey 
grounds! "— Cincinnati Times-Star. 

‘It takes a Western man to be original,” said 
Representative Mercer, of Nebraska, yesterday. ‘‘I 
received a letter the other day regarding a pension 
case. In it was inclosed the card of a citizen of 
Auburn, who announced himself upon it as ‘a good 
one horse lawyer.’ On the other side of the card he 
had printed a number of original definitions, which 
I think are good enough to reproduce.” Thereupon 
Mr. Mercer handed the Post man a card, on which 
was printed: Law—The last guess of the Supreme 
Court. Criminal laws--Nets made to catch the 
little rascals and let the larger ones escape. They 
differ from fish nets. An honest judge—The noblest 
work of man. Lawyers—Men who handle the com- 
mercial interests of the world without bond; the 
most trusted and distrusted; praised when they win, 
dispraised when they lose, and who live benigno 
numine. Dishonest clients make dishonest lawyers. 
The demand creates the supply. Going to law is 
like going to a church fair—you take your chances 
and pay for them. ‘*I thought a man who was as 


honest as this lawyer seemed ought to be helped,” 
said Mr. Mercer, ‘‘ and I hunted up the status of his 





pension the very next day.” — Washington Star. 
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HERE is a current story about a negro 
prisoner who, when asked “Are there 

any more jurymen who have a prejudice against 
you?” replied, “No, sah, de jury am all right, 
but I want to challenge the judge.” This is 
generally regarded as a jest, but in Missouri it 
may be a frequent reality. A law allowing an 
accused person to swear away his case from the 
legally elected judge on the ground of, prejudice, 
without calling for any proof of the existence 
of such prejudice, was passed at the instigation 
of a member of the Legislature of that State 
who happened at the time to have a client in 
jail for train robbery and feared that the local 
judge was opposed totrain robbery. It has 
since been used to the point of shameful abuse, 
and in St. Louis, the Globe- Democrat says, it is 
now being used to cheat the ends of justice, 
and at the same time to envelop the career of 
Judge Edmunds in a cloud of suspicion of un- 
fairness which is quite unjust to that gentle- 
man. Nearly all the important criminal cases 
are being sworn away from Judge Edmunds on 
the ground of prejudice, and when investiga- 
tion is made it appears that the reason for the 
accusation is the belief — or rather, the simple 
assertion —that in the trial of criminal cases 
Judge Edmunds is inclined to lean too strongly 
toward the State’s side. ‘It is easy to see how 
the reputation of an honest and upright judge 
can be injured by a law like this. A number 
of lawyers conspire against him, swear their 
cases away from him, and make the public be- 
lieve that he is incapable of conducting a trial 
impartially. When questioned on the subject, 
these lawyers «say that all they want is a fair- 
minded judge. But the fact is that a fair- 
minded judge is the very thing they do not 
want. The law should be repealed, or if not 


repealed it should be so amended as to require 
proof of prejudice in addition to the mere as- 
sertion which is now sufficient. 


VOL. 49 — No. 15. 





The Western Law Times of Canada remarks 
that not long ago courts generally seemed to be 
only too willing to extend the doctrine relieving 
a master from all tortious acts of his servant, 
done beyond the scope of his authority. The 
doctrine was carried to an extreme, and it really 
looked as though any corporation could put a 
ruffian in a position of trust and if he chose to 
kick or club any one half to death the master 
was not liable, practically because the servant 
was not told to doit. The idea appeared to be 
that if you went into a street car and the con- 
ductor differed with you as to the annexation 
of Hawaii he could throw you out of the win- 
dow with impunity; or if you_went into a Pull- 
man car and the porter didn’t happen to “like 
your face,” he could proceed to chop you up 
with his razor or kick you off the platform with- 
out even going through the formality of stop- 
ping the train. 

These propositions of law do not seem to be 
quite sound. The courts in this country, at 
least, have been restricting the theory, and in 
the recet case of Fitzsimmons v. Milwaukee, L. 
S. & W. Ry., 57 N. W. Rep., it was held that 
even though an engine driver violates an ex- 
press rule of the company by running his en- 
gine without orders from the train despatcher, 
the company will be liable to a passenger for 
injury caused by such misconduct. There is 
another late case where a theatre manager was 
held responsible for the acts of his “ bouncer,” 
Dixon v. Waldrow, 35 N. E. R. 1;,and see 
also Ritchie v. Waller, 28 Atl. Rep., on the 
same line. 


The competency of photographs as evidence 
is one of the novelties in modern law as to which 
there is still some difference of opinion. In 
the case of the United States v. Lot of Jewelry, 
59 Fed. Rep. 684 (January 9, 1894), it was 
held that it is competent for the purpose of 
proving the identity of a person alleged to have 
passed under different names in different places, 
to show a photograph to witness who knew the 
person passing under the names, respectively, 
and allow each to testify that it looked like the 
man he had so known. _ The court, Benedict, 
D. J., says on this point: 

“During the trial it became important for 
the government to show that a man named 
Vollkringer, who had a stock of jewelry in a 
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store in Paris, of which the jewelry proceeded 
against is shown to have been a part, came to 
New York, as a passenger, by the steamship 
New York, under the name of Flamant. In 
order to prove this, a witness who knew Vollk- 
ringer in Paris, was shown a photograph of a 
man, and he testified that Vollkringer’s appear- 
ance corresponded with the picture in the 
photograph. Another witness, who had known 
the man called Flamant at the hotel in New 
York, on being shown the same photograph, 
testified that Flamant’s appearance corres- 
ponded with the photograph. When the 
photograph had been taken, and whether or 
not it was taken from Vollkringer, did not ap- 
pear. This line of testimony was objected to, 
but, it seems to me, without good reason. It 
was only another, and more definite, method of 
proving the appearance of the man Vollkringer, 
and of the man who called himself Flamant. 
The resemblance of feature could surely be 
proved, to show that the man Vollkringer and 
the man called Flamant were the same person. 
Such testimony would not of course be con- 
clusive, but in my opinion, it was some evi- 
dence pertinent to the inquiry then in hand.” 


The law of assessments on corner lots is of 
interest in every city, because of the question 
whether, when a lot of that kind is improved 
on the long side, the assessment should or 
should not be limited to the frontage. The 
Common Pleas of Hamilton county, Ohio, re- 
cently had such a case before it, Zurner v. City 
of Cincinnati, reported in the Weekly Law 
Bulletin for April 2, 1894. The plaintiff was the 
owner of a lot lying on the north-west corner 
of John and David streets, being twenty feet 
on John street and 81.70 feet on David street. 
David street had been improved under pro- 
ceedings duly taken, and all assessment to pay 
expense of the improvement had been made on 
said lot at $—— per foot for its entire length 
on David street. The plaintiff claimed that 
the assessment should be at said rate on but 
twenty feet, and cited Haviland v. City of Colum- 
bus, 30 W. L. Bull. 108. The court say: “I 
am satisfied that the lot fronts on John street. 
It is claimed however by the defendants that 
the lot is built upon, used and occupied with 
reference to David street, and that it should 








therefore be assessed for its full length: Citing 
the Haviland case, W. L. Bull. 110; also Sand- 
rock v. City of Columbus, 8C.C. R. 79. The 
part of the building on John street is used as a 
store, with large entrance door and show- 
window. In the part of the house on David 
street are four windows and a door on the first 
floor. It seems to me the building is used and 
occupied with reference to John street —that 
is, the business part of the building. The door 
on David street, for entrance to the dwelling 
portion of the building, is incidental to such 
uses of the building on John street. 

“In the case of Sandrock v. City of Columbus, 
the court say, the Supreme Court held in the 
Haviland case that a corner lot may not have 
two fronts. C.C. R. 80. If that be correct, 
clearly the John street part of the lot is the 
front. It appears, in the Sandrock case that two 
houses were built fronting on the lengthwise 
side of the lot. C. C. R. 81. I think there- 
fore, the reason in that case is not in point in 
this case. I think the plaintiff is entitled to the 
relief asked; that the assessment should be on 
twenty feet only.” Decree accordingly. 


Chief Justice Howe of Wyoming has written 
a letter in which, after stating that he has no 
agency in the enactment of the law giving 
women suffrage, and expressing his dislike of 
the notoriety given him by being the first judge 
to open court with women jurors, he says: 
“With all my prejudices against the policy, I 
am under conscientious obligation to say that 
these women acquitted themselves with such 
dignity, decorum, propriety of conduct and in- 
telligence as to win the admiration of every 
fair-minded citizen of Wyoming. They were 
careful, painstaking, intelligent and conscien- 
tious. They were firm and resolute for the 
right as established by the law and the testi- 
mony. Their verdicts were right, and after three 
or four criminal trials, the lawyers engaged in 
defending persons accused of crime began to 
avail themselves of the right of peremptory 
challenge to get rid of the female jurors, who 
were too much in favor of enforcing the laws 
and punishing crime to suit the interests of 
their clients. After the grand jury had been in 
session two days the dance-house keepers, gam- 
blers and demi-monde fled out of the city in 
dismay to escape the indictment of women 
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grand jurors. In fact, I have never in my 
twenty-five years of constant experience in the 
courts of the country seen more faithful, in- 
telligent and resolutely honest grand and petit 
jurors than these.” 


Alexander III of Russia, determined appar- 
ently on living upto his surname of the “ Peas- 
ant Czar,” has just given orders for the putting 
into execution of an elaborate and carefully 
considered scheme of providing State-paid at- 
torneys for the people. The duties of these 
crown lawyers will consist in the gratuitous de- 
fence of the poor, especially of the peasantry, 
in criminal and civil actions. Alexander is of 
the opinion that wherever the State appoints a 
public prosecutor, it ought also to provide a 
public defender, free of cost, for the accused 
persons, if they happen to be poor or in strait- 
ened circumstances, and that if the State pays 
the lawyers who accuse, it ought also to re- 
munerate the counsel who defend. In many 
countries the presiding judge often assigns the 
defence of pauper prisoners to lawyers present 
in court. But this applies only to criminal 
cases, and inasmuch as these ex-officio counsel 
receive no pay for the work thus undertaken, 
in the majority of cases the interests of the poor 
prisoner have to suffer. Emperor Alexander’s 
plan of appointing defending counsel at a fixed 
rate of remuneration by the State obviates this 
drawback. ; 


The Court of Civil Appeals of Texas has 
held that the statute of limitations may be 
pleaded by a foreign corporation which does 
business within the State. In New York the 
opposite rule has been laid down on the ground 
that the foreign corporation is absent from the 
State and therefore is not entitled to plead the 
statute. The Supreme Court of the United 
States sustained the opinion of the New York 
court on the ground that a State court could 
construe its own statute. The opinion in the 
New York cases has however been frequently 
criticised, and only Nevada seems to have 
adopted the same rule. In Illinois, Connecti- 
cut, Alabama, California, Vermont and some of 
the Federal courts it has been held that where 
acompany could be sued at all times and served 
with process within the State it could avail it- 
self of the statute of limitations to bar an action 





against it. 


No more certain indication of the increasing 
business of the Michigan Supreme Court exists 
than is found ‘in the fact that the official re- 
porter, Hon. W. D. Fuller, has recently com- 
pleted his fortieth volume during aterm of less 
than seven years, while his predecessors issued 
only fifty-eight in all.. These forty volumes 
contain four thousand one hundred and twenty 
cages, and over twenty-six thousand pages of 
text. One hundred and forty-six cases are re- 
ported in volume 97. Many of these contain 
extended references to the precedents cited by 
counsel on either side, and foot-notes with 
valuable annotations of prior decisions. 





The powers of the court to limit arguments 
of counsel in a civil cause, is a matter of con- 
siderable importance to the profession. That 
the power exists may be admitted, but that it 
should not be arbitrarily exercised may be as- 
serted. In the case of Sylvester v. Jerome, 34 
Pac. R. 760, upon the final hearing the argu- 
ment was limited to forty-five minutes for each 
side, and this restriction is assigned for error. 
Commenting upon the question raised, the 
court says: “The fixing of a limitation upon 
arguments of counsel is a matter almost en- 
tirely within the discretion of the trial courts, 
and, unless such discretion has been greatly 
abused, this court will not be justified in inter- 
fering. The parties, in the court below, pre- 
sented several applications for the dissolution 
of the injunction prior to the final hearing, and 
no doubt the questions involved were freely 
discussed upon these interlocutory applications, 
so that a lengthy argument upon the final hear- 
ing was not required. Be this as it may how- 
ever we are not prepared to say that the time 
allowed was not sufficient to fully present the 
questions at issue.” 


Rather an amusing and good illustration 
of the kind of cases which the English courts 
had to try when wagers were enforcible, is 
Hussey v. Cricket, 3 Comp. 168. There the 
plaintiff and the defendant were dining one 
evening with others at Furnival’s Inn Hall. 
The two entered into a wager of a “ Rump and 
dozen,” as to which was the elder. Each ap- 


pointed one gentleman to name a day:on which 
the registers of baptism should be produced, 
and to order a dinner for the “ Rump and 





252 


THE ALBANY LAW JOURNAL. 








dozen.” The two gentlemen named appointed 
a day and ordered a dinner, which was paid for 
by one of them, but the money was repaid him 
by the plaintiff. Plaintiff won the bet, but the 
defendant refused to attend the dinner. Plain- 
tiff sued to recover the amount he had paid; 
while for the defendant it was urged that the 
wager was of a frivolous, immoral nature,and that 
at most plaintiff could only recover his share of 
the entertainment. The plaintiff contended 
that the wager relating to both parties them- 
selves was not void, asif it related to a stranger; 
that it was not of an immoral nature, as “it 
was for the public benefit, to promote con- 
viviality and good humor;” that the plaintiff’s 
loss of a share in a good dinner was not a 
frivolous loss in the eye of the law. Indeed it 
appeared from a quotation from the Roman 
Law that that very universal system of juris- 
prudence, while discouraging wagers in general, 
recognized an exception where the terms of the 
wager bound either party to provide any form 
of conviviality. Mansfield, C. J., having con- 
fessed himself judicially ignorant of the mean- 
ing of the term “Rump and dozen,” parol 


evidence was admitted to explain this exceed- 
ingly patent ambiguity. The term, as explained 
by the witnesses, seemed, at any rate, to bring 
the case within the Roman Law, it being stated 
to signify a good dinner and plenty of wine for 


all present. Upon this state of the facts the 
judges decided that there was nothing immoral 
in sitting down to a good dinner, therefore ad- 
judged the wager to be valid. The court, in 
spite of the fact that defendant had not par- 
taken of the dinner, ordered him to pay for the 
whole of it. 


The country and State have lost an earnest 
advocate and learned lawyer by the death of 
Hon. Augustus Schoonmaker of Kingston, 
which occurred Tuesday, April 10, 1894. 
Judge Schoonmaker was born March 2, 1828, 
at Rochester, Ulster county, was educated in 
the district schools and began teaching in 1849. 
In 1851 he was elected superintendent of 
schools and later he became a member of the 
Kingston board of education. Judge Schoon- 
maker commenced the study of law in 1851, 
was admitted to the bar in 1853, and was elec- 
ted county judge in 1863 and again in 1867. 
During his tenure of office he was impartial 





and conscientious in his decisions, able and 
upright in his official career. Judge Schoon- 
maker was elected senator from Ulster and 
Greene counties in 1875, and in the per- 
formance of the duties of his office, espe- 
cially as a member of the judiciary, he became 
known throughout the State as an eminent 
jurist and careful legislator. In 1887, Judge 
Schoonmaker was elected attorney-general of 
the State, and his many valuable opinions, 
among them one against the release of William 
M. Tweed from imprisonment, and another in 
the Erie Railroad litigation, marked him as a 
lawyer of distinguished ability. Governor Cleve- 
land appointed the judge one of the three civil 
service commissioners in 1883, with John Jay 
and Henry A. Richmond, and later President 
Cleveland, in 1887, designated the judge as the 
inter-state railroad commissioner, from the State 
of New York. Theend of sucha life of useful- 
ness, and of such a distinguished career, deprives 
the people of the country and State of the valued 
attributes which Judge Schoonmaker possessed 
to such aremarkable degree. Time often effaces 
the memory of deeds, yet to the bar and to the 
people Judge Schoonmaker’s life and achieve- 
ments will always be thought of for the good 


accomplished. 


ARE CAPTIVE CHAMELEONS DOMESTIC 
ANIMALS, UNDER THE STATUTE FOR 
PREVENTION OF CRUELTY? 


BEFORE C. AIME DUGAS, ESQ., POLICE MAGISTRATE, 
MONTREAL, CANADA, FEBRUARY 17, 1894. 


In RE Racry, INFORMANT. 
N application for a warrant. 


R. D. MceGibbon, Q. C., Honorary Solicitor for the 
Canadian Society for the Prevention of Cruelty to 
Auimals, filed the following brief or factum: 

I beg to submit that a warrant should issue for 
the apprehension of Philip Graetz for cruelty to 
animals, under section 512, subsection A, of the 
Criminal Code of Canada, upon the information of 
Inspector Racey, of the Society for Prevention of 
Cruelty to Animals. 

The information alleges specific cruelty to six 
lizards, stated to be ‘‘domestic animals,” and to 
have been exposed for sale by the defendant, as 
‘*pets, ornaments and toys.” 

The question, whether a warrant should issue in 
view of the fact that it is questionable whether 
‘*lizards” are ‘‘ domestic animals” or not, arises. 
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I submit that enactments such as the provisions 
of the Criminal Code relative to cruelty to animals 
are entitled to a liberal construction, according to 
their spirit and intention. 

In Grise v. State, 37 Ark. 456, the court said: 
‘Such acts are to be construed to give them, if 
possible, some beneficent effect. So construed, this 
class of laws may be found useful in elevating hu- 
manity, by enlargement of its sympathy with all 
God’s creatures, and thus society may be im- 
proved.” ; 

In Scott v. Legg, 2 Exch. Div. 42, Baron Cleasby 
said: ‘‘The scope of the act being ascertained, the 
words are to be construed as including every case 
within that qbject, if they can by any reasonable 
construction, although they point primarily to an- 
other or more limited class of cases.” 

The fact that the purport and objects of the 
Cruelty to Animals Act are of the most beneficent 
character, and appeal to every humane instinct, en- 
titles them to this broad and liberal construction 
and interpretation. 

Nothing would seem to be clearer than that the 
object of this act would include such an act as that 
charged, viz., cruelty to dumb animals, sold and 
used as pets and ornaments, and that irrespective of 
the consideration whether lizards generally are 
‘*domestic animals ” or not. 

These special “lizards” reduced to captivity, 
domesticated and tamed to such a degree as to ena- 
ble persons to sell them for pets or ornaments of 
personal attire, must, it seems to me, be within the 
scope of the term ‘‘ domestic animals,” as employed 
in the statute. 

The word “ domestic ” is susceptible of a multi- 
plicity of definitions, but, I contend, is used in this 
statute as synonymous with ‘‘ tame,” and as the op- 
posite of “ wild.” See subsection C. 

Surely the Legislature did not intend to confine 
the operation of the statute to the conventional do- 
mestic animals of everyday conversation, and to 
permit the most wanton cruelty to other creatures, 
especially because they were tamed—reduced to 
captivity—had become the subjects of property and 
ownership, part and parcel of one’s household goods 
and personal effects, either as a toy, pet or jewelry, 
the species to which they belong, was not popularly 
included among the ‘‘ domestic animals.” 

The intention of the act, as submitted, is to in- 
clude within its benevolent operation all animals 
under man’s control and government, all those 
which become his property and require his care, at- 
tention and kindness. Especially is this the case 
when the animal, even in its wildest and most abso- 
lutely natural condition, is of a gentle and kindly 
disposition, as these little lizards are. In no proper 
sense of the word can they be said to be ‘‘ wild,” or 





any thing but ‘‘ tame,” and therefore ‘‘ domestic.” 

They are not vicious, and the very purpose for 
which they are sold distinguishes them as tame, and 
not wild or ferocious. 

In this view, then, I contend that the informant 
is entitled to the benefit of any doubt—at this stage 
of the case, in respect to the issue of the warrant— 
leaving to us, at the trial, to remove by argument, 
scientific evidence and further authority, any hesi- 
tation your honor may entertain about including 
these lizards as ‘‘ domestic amimals.” 

When the information was lodged, your honor 
raised a difficulty to which I would refer. It was 
that lizards, not having been in the contemplation 
of the Legislature at the time of the enactment of 
the Cruelty Act, could not be fairly included in its 
scope. a 

To this I would reply, that ‘‘except in some few 
cases, where a statute has fallen under the principle 
of excessively strict construction, the language of a 
statute is generally extended to new things which 
were not known and could not have been contem- 
plated by the Legislature when it was passed. This 
occurs when the act deals with a genus, and the 
thing which afterward comes into existence is a 
species of it.” Endl. Interp. Stat., § 112. 

In addition, it may be observed that the prosecu- 
tion is in a position to prove that a few lizards were 
sold in Montreal even prior to the enactment of the 
Criminal Code. 

It is difficult to find any authority exactly in 
point, defining what domestic animals are, but I 
venture to think that Colam v. Paggett, 12 Q. B. 
Div. 66, is in point. 

In that case, under a similar statute, respondent 
was charged with cruelly ill-treating, abusing and 
torturing certain animals, to-wit, five linnets. The 
justices found, as a fact, that the linnets were ill- 
treated, as alleged. It appeared that they had been 
caught by the respondent nearly twelve months be- 
fore, and were used by him in bird-catching as decoy 
birds. They were kept by him in cages in his house 
when not so used, and had been trained by him as 
decoy birds. The justices doubted whether the lin- 
nets were domestic animals within the meaning of 
the act, and therefore dismissed the information; 
but the question being brought before the Queen’s 
Bench Division, it was decided by that court, Baron 
Huddleston delivering the judgment, that they were 
domestic animals. Baron Huddleston said: “ Re- 
garding the term ‘domestic animals,’ these words, 
I think, would include any pet bird, such as a par- 
rot, canary or linnet, and it seems to me that lin- 
nets kept as these were are clearly domestic animals 
within the meaning of the act.” 

Although the courts have held in one instance 
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that where wild animals are kept in captivity for a 
short space of time for hunting purposes, and then 
released, such as wild rabbits used for coursing pur- 
poses, these animals are not, during their limited 
captivity, domestic animals within the meaning of 
the act. I venture to argue that the case of a lizard, 
of a tame disposition naturally, used as these ani- 
mals are proposed to be used, necessarily in and 
about the habitations of the proprietors, is within 
the decision of Colam v. Paggett, at all events suf- 
ficiently so to justify your honor in granting’ the 
warrant. 

The Imperial Dictionary defines ‘‘domestic” as 
follows: ‘‘ 3. Living near the habitations of man; 
tame; not wild; as ‘domestic animals.’” And the 
verb ‘‘domesticate:” ‘3. To accustom to live near 
the habitation of man; to tame; as to domesticate 
wild animals.” 

The Century Dictionary, whilst not defining the 
adjective ‘‘ domestic ” as “tame,” yet says of the 
verb ‘‘domesticate:” ‘‘To convert to domestic 
uses, as wild animals or plavts; tame or bring un- 
der cultivation; reclaim from a state of nature.” 

Rolland de Villarque, Dictionnaire du Droit Civil, 
Vo. animaux, No. 3, after explaining the divisions 
of animals in Roman law, says: ‘‘ Toutefois il est 
une autre division que est plus frequente, plus pra- 
tique, si l’on peut l’exprimer ainsi: C’est celle des 
‘animaux domestiques,’ et des ‘animaux feroces et 
malfaisants’ (Code Penal, 485). Cette dernier di- 
vision rentre plus spécialment dans notre législation 
criminelle.” 

Stroud’s Judicial Dictionary, voce “ Domestic Ani- 
mals,” says: ‘‘An animal (whether a quadruped’ or 
not, and not absolutely fere nature), which, either 
by habit or by special training, lives in association 
with man, is a ‘domestic animal.’” Thus, linnets 
trained as decoy birds are domestic animals. Colam 
v. Pagget, ubi supra. And so isacock. Bridge v. 
Parsons, 32 L. J. M. C. 95; 3 B. & 8. 282; 7 L. T. 
784; 27 J. P. 231. Parrots may become, but un- 
acclimatized parrots are not. Swan v. Saunders, 50 
L. J. M. C. 67; 29 W. R. 538; 45 J. P. 522; 44 L. 
T. 424. Nor semble, is a performing bear a domes- 
tic animal. 2858. J. 746. But see the remarks of 
the London Law Times, cited below. 

Under the French Penal Code there would appear 
to be a class intermediate between domestic and 
wild animals, viz., ‘‘animaux apprivoisés,” those 
tamed or kept in captivity, and these are protected 
equally with the ordinary domestic animals, yet it 
is said: ‘‘ L’expression ‘ animaux domestiques’ pre- 
sente donc, dans le code pénal, un sens qui peut 
differer de celui qui’y attacherait un naturaliste. 
Elle ne comprend pas seulment les espéces dont 
la domesticité est la plus incontestable, comme 
dit le rapport, c’est-a-dire celles qui semblent avoir, 





de tout temps, été asservies 4 l’homme et attachées 
a son habitation, mais aussi les espéces que Vhomme 
est parvenu a détacher d’une race primitivement 
et naturellement sauvage, en leur faisant aquérir 
des moeurs entiérement domestiques. Dés qu’une 
espéce est soumise a l’homme, de telle maniére, que 
les individus qui en naissent prennent désormais 
naturellement des habitudes domestiques, cette 
espéce doit étre reputée domestique et il importe 
peu qu'elle dérive d’une race qui est restée sauvage 
ou qui a été sauvage en d’autre temps.” Pandectes 
Belges, voce Animal No. 203. 

I submit that the intermediate class, ‘‘ animaux 
apprivoisés,” being nearly allied to the first divis- 
ion, should be included in it under our law. In 
support of this view, I would cite a decision of the 
Cour de Cassation, March 28, 1876, noted in Pan- 
dectes Belges voce Animal, 243, where it was decided 
that the term ‘‘ domestic animals” should be taken 
in a very broad and liberal sense, and that it in- 
cluded bees. 

Commenting upon the unreported decision above 
referred to, holding that a performing bear was not 
a domestic animal, the London Law Times said: “‘A 
bear, whether tame or not, scarcely comes within 
the everyday acceptance of the words ‘domestic 
animals.’ At the same time, when a bear is tamed 
or kept in captivity, it seems unreasonable to ex- 
clude him from the protection clearly given by the 
statute to every other animal likely to become do- 
mesticated within the reach of English law. We 
think Mr. Hanney, who tried the case, can hardly have 
given sufficient weight to the recent case of Colam v. 
Paggett. That case decides that a linnet, kept in 
captivity, and used as a decoy in snaring other birds, 
is within the statute. The reasoning of the judg- 
ment, if we remember rightly, though it does not 
appear from the report, was founded upon the ety- 
mology of the word ‘domestic,’ which was de- 
scribed as covering any animal or thing attached to 
or located ina domus. By parity of reasoning, a 
bear kept on precisely the same footing as many 
large dogs, and engaged every night in a perform- 
ance at a theatre, would certainly seem to be enti- 
tled to the privileges of ‘domestic animals,’ even if 
his habits were not, strictly speaking, domesti- 
cated.” See 29 Alb. L. J. 204. 

Reference might be made to other works, includ- 
ing the Dictionary of Larousse, but the result would 
appear to be that any animal which lives near the 
habitation of man, or is tame and not wild, or is 
kept or controlled by its owner, either for use, pro- 
tection, ornament or pleasure, as a part of his es- 
tablishment, is a domestic animal in the eyes of the 
criminal law, and is entitled to the benefits of its 
benign provisions. 

Adverting for a moment to the suggestion that 
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the word “animal” does not include lizards or 
other reptiles, a glance at the dictionary or at a treatise 
of Zodlogy will be sufficient to dispose of this idea. 
“Animal” means ‘all animals,” and every member 
of the animal kingdom is embraced in the term 
used in the Criminal Code. Reptiles or saurians are 
a class of animals, and, provided they are domestic, 
come under the sections of the Code. 

Thus, gold-fish, according to my view, kept in a 
globe in a private conservatory or aquarium, could 
not be tortured or abused without subjecting the 
offender to the penalties imposed. In fine, it mat- 
ters not what living being it may be, so long as it is 
capable of feeling at all (which, of course, must be 
proved), provided it is kept in or about a man’s 
house or person, as his property, and under his con- 
trol and dominion, for any of the purposes so fre- 
quently hereinbefore enumerated, the law was made 
for its protection, and the assistance of the statute 
can be invoked to punish cruelty practised unnec- 
essarily upon it. 

I therefore request that, upon the information of 
Inspector Racey, a warrant may issue in order that 
the matter may be brought before the court. 


Dueas, Police Justice. Application has been 
made before me to issue a warrant against one Philip 
Graetz, for having wantonly, cruelly and unneces- 
sarily ill-treated, abused and tortured certain do- 
mestic animals, that is to say, six lizards, otherwise 
known as American chameleons, by exposing the 
said lizards for sale as pet ornaments and toys, with 
rings fastened around their necks, to which chains 
and pins were attached; by depriving the said liz- 
ards of their natural and proper food; by exposing 
them to cold; by confining them in paper boxes, 
and depriving them of their natural warmth and 
sunshine, to which they are accustomed. 

The law punishes ill-treatment of cattle, poultry, 
dogs, ‘‘ domestic animals” or birds. Section 512 
of the Criminal Code of Canada provides that 
‘« Every one is guilty of an offense, and liable on 
summary conviction to a penalty not exceeding $50, 
or to three months’ imprisonment, with or without 
hard labor, or to both, who wantonly, cruelly or 
unnecessarily beats, binds, ill-treats, abuses, over- 
drives or tortures any cattle, poultry, dog, domestic 
animal or bird.” Here it is alleged that the cruelty 
was exercised toward domestic animals, to-wit, the 
six lizards in question; and therefore I have to de- 
cide whether such reptiles fall under the general 
definition of domestic animals. A very able factum 
has been produced by Mr. McGibbon, in order to 
convince me that the fact of those animals being 
bought, or having been bought and sold as pet or- 
naments and toys, makes of them the animals which 





the law has in view under the wording “ domestic 
animals,” 

I must declare immediately that I cannot come to 
such a conclusion. Whatever sympathy, person- 
ally, I may have for animals generally, whether 
wild, tame or domesticated, and whilst I heartily 
approve of whatever is done to prevent any unnec- 
essary cruelty toward them, I cannot see that I can 
make of a lizard, a chameleon, or any other reptile, 
such, for example, as frogs, toads or snakes, an ani- 
mal which may be considered a domestic animal in 
the true sense of the word. 

The craze which temporarily may exist in having 
possession of such a beast, whether actuated by cu- 
riosity, by the novelty of the thing, or by the desire 
to make a study of an animal really interesting in 
its nature and its habits, does not, for the time 
being, at all events, make it fail within the cate- 
gory of those animals which have been domesticated 
in this country. I admit that the category of 
animals which can be submitted to domestica- 
tion can be extended or diminished in number, ac- 
cording to circumstances and localities, but it is 
not sufficient in order to be considered as hav- 
ing been brought to domestication, that on account 
of the root of the word, animals should make them- 
selves our guests in our homes, whether by or 
against our will and interest, for instance, rats, 
mice and flies. I find in one of our French books a 
definition of what has in recent times been ac- 
cepted as a true definition of what is a domestic 
animal : 

‘* Would a bird, which has just been taken 
away from a wild life and put in a cage; or would 
a wolf, which has just been chained, be considered 
as domestic animals for the only reason that they 
are fed in the house? No. They are only captive, 
and even, if later, and without their immediately 
running away, we could open the door of the cage 
of one or unfasten the chain of the other, they 
would then still only be tamed, private, but not do- 
mestic. Domesticity is manifestly more than the 
state of taming, as taming is more than simple cap- 
tivity; in other words, domestication is the art of 
taming the wild species. And to realize the posi- 
tion completely enough, so that they will reproduce 
themselves usefully in our midst, and when so re- 
producing themselves, they will adapt themselves 
toall our needs. Domesticity is the result of do- 
mestication.” 

Concluding therefore that whatever has been done 
with the lizards or chameleons in question, I cannot 
find that they have been yet brought under the defi- 
nition which I have just cited, I believe that the 
law as it exists does not intend to go so far as to 
reach the present case, and I refuse to grant the 
warrant asked for. 
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MANDAMUS TO THE HEAD OF AN EXECU- 
TIVE DEPARTMENT OF THE GOVERN- 
MENT. 


COURT OF APPEALS OF THE DISTRICT OF COLUMBIA, 
MARCH 5, 1894. 


Unirep Srarss, ex rel. Toe INTERNATIONAL Con- 
TRACTING Co., v. DanteL S. Lamont, Secretary of 
War. 


The secretary of war having ordered the rejection of all bids 
for certain work, and directed that it be readvertised, ap- 
pellant, whose proposal had been approved by the local 
engineer and approved and authorized to be accepted by 
the chief of engineers but rejected by the secretary, be- 
came a bidder at the second letting of the work, the price 
being considerably reduced, and was awarded the contract 
and work was commenced under it. Subsequently it in- 
stituted legal proceedings, praying for a writ of mandamus 
to compel the secretary of war to execute and deliver to it 
the contract for the work in accordance with its first pro- 
posal. The Special Term denied the writ and dismissed the 
petition. Held, that this ruling must be affirmed. 

The government, in rejecting the first proposal and readvertis- 
ing the work, put the appellant to its election, to stand by 
its first proposal and take the chance of maintaining it, or 
to waive all claim or pretension thereunder and become a 
new bidder on the second offer of the work; and having 
elected to make a second proposal, it is bound by such 
election. 

Section 3744, R. 8. U. S., requires that contracts of the char- 
acter of that alleged in this case shall be in writing and 
signed by the contracting parties. Until so reduced to 
written furm and signed, in the manner prescribed by the 
statute, the contract is not complete. This requirement is 
not dispensed with by the act of March 23, 1883, nor that 
of August 11, 1888. In this case, the written agreement 
provided by the statute was not signed and executed by 
either of the parties. 

The action of the local engineer and chief of engineers in ap- 
proving the proposal did not conclude the secretary of war. 
It was the duty of the latter to review the whole ground, 
and if he saw reason, before the formal contract, accord- 
ing to the statute, was completed, for the rejection of ap- 
pellant’s proposal, to reject it and refuse to complete the 
contract. In doing this, he was in the exercise of judg- 
ment and discretion that cannot be controlled by the 
courts, 

Mandamus will not lie in a case where its effect is to direct or 
control the head of an executive department in the dis- 
charge of an executive duty involving the exercise of judg- 
ment and discretion. 

The specifications for the work having declared that conditions, 
ete., attached to proposals would be liable to render them 
informal and cause their rejection, and reserved the right 
to reject any and all bids, and the appellant in its proposal 
having departed from the specification as to the time for 
doing the work, the secretary of war had the right and 
power to reject its proposal. 


PPEAL from order of Special Term of Supreme 
Court of the District of Columbia, at law, by 
Cox, J., denying writ of mandamus and dismissing 
petition. 
A. 8. Worthington, for appellant. 
A. A. Birney, U. S. Attorney, for appellee. 


Auvey, C.J. This is an application by the ap- 
pellant for a writ of mandamus to the secretary of 
war of the United States, requiring that official, as 
the head of the department, to execute or cause to 
be executed and delivered to the appellant a certain 
contract, the blank form of which is appended to 
the petition as part thereof. 

It appears that Congress, by the river and harbor 





appropriation bill of July 13, 1892, made appropria- 
tion for the improvement of Gowanus bay channels 
in the harbor of the city of New York; and the 
money was required to be expended ‘‘under the 
direction of the secretary of war and the supervision 
of the chief of engineers.” 

Specifications of the work proposed to be done, 
accompanied with general instructions to bidders 
and the conditions for letting the work, were duly 
prepared under the supervision of Col. Gillespie, of 
the corps of engineers of the United States, at the 
engineer’s office in New York, and sealed bids or 
proposals were advertised for, to be opened on the 
14th of September, 1892, at the engineer’s office in 
New York. By the advertisement, all persons de- 
siring to bid for the work were informed that speci- 
fications, blank forms, and all available information 
would be furnished on application to the office. The 
general instructions and conditions embraced in the 
specifications, with reference to which all bids were 
required to be made, contained some thirty-five 
articles or clauses. And among these we find the 
following provisions: 


**17, Any conditions, limitations or provisos at- 
tached to proposals will be liable to render them in- 
formal and cause their rejection.” 

‘23. The United States reserves the right to re- 
ject any and all bids, and to waive any informality 
in the bids received; also to disregard the bid of 
any failing bidder or contractor known as such to 
the engineer department.” 

‘25. The contract which the bidder and guar- 
antors promise to enter into shall be, in its general 
provisions, in the form adopted and in use by the 
engineer department of the army; blank forms of 
which can be inspected at this office, and will be 
furnished, if desired, to parties proposing to put in 
bids. Parties making bids are to be understood as 
accepting the terms and conditions contained in 
such form of contract.” 

‘*28. A copy of the advertisement, specifications 
and instructions will be attached to the contract and 
form a part of it.” 

And, in regard to the time within which the work 
was required to be done, the specifications declared 
that ‘‘ work must be commenced on or before Octo- 
ber 1, 1892, and be completed on or before Decem- 
ber 31, 1893.” 


The appellant was one of several parties who 
made proposals; and it proposed to do the dredging 
of the different channels of the bay at the rate of 
19.7 cents per cubic yard, scow measurement. And 
in the proposal it says: ‘‘One of the said dredges 
with its scows to commence operations within ninety 
days of the awarding of the contract, and the other 
dredge to commence operations nine months there- 
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after, and the entire work to be completed on or 
before June 1, 1894.” Thus, by this proposed 
modification of the limitation of time, as prescribed 
in the specifications, the term for doing the work 
was extended six months. It was further provided 
in the proposal, that in the event of an epidemic 
prevailing in the locality, the appellant reserved the 
privilege of ceasing the work until prudent to re- 
sume. But whose judgment was to determine the 
question of the prudence as to when the work 
should be suspended, or when to be presumed, was 
left entirely indefinite. It was with this proposal 
to take the work that the appellant offered readiness 
to execute the blank form of contract appended to 
the specifications, referred to in the proposal. 

The appellant was the lowest bidder for the work; 
and its proposal was approved and recommended 
for acceptance by the local engineer at New York, 
and it was approved and authorized to be accepted 
by the chief of engineers at Washington, and the 
appellant was so notified. But the secretary of war 
(Elkins) declined to accept or approve the bid, and 
ordered its rejection. In regard to the action of the 
secretary of war, upon the subject-matter then pend- 
ing, and before any contract had been signed or exe- 
cuted by any of the parties thereto, the appellant 
in its petition alleges: 

‘*But said secretary of the department of war, 
after hearing the relator, and overruling its plea and 
claim that he had neither power nor jurisdiction to 
recall or reconsider said acceptance of the relator’s 
said proposal, refused to either execute or cause to 
be executed formal articles of agreement between 
the relator and said government for the doing of 
said work in Gowanus bay, and on the contrary, in- 
structed the chief of said corps of engineers not to 
enter into any such articles of agreement, or to 
recognize in any way the rights of this relator under 
its said proposal and the acceptance thereof as afore- 
said, giving as his reasons for this action: First, 
that said acceptance of the bid of the relator was 
not properly made, and was not binding on the 
government; second, that said bid and the bid of 
the W. H. Beard Dredging Company, thereafter 
named and referred to, which was the next lowest 
bid, were irregular and improper, and that neither 
should be accepted; and, third, that all said bids 
should be rejected, and the work should be read- 
vertised.”’ 

The work was readvertised, as directed by the 
secretary of war; and the time for doing the work, 
under the new advertisement, was for commence- 
ment on the 5th of April, 1893, and the completion 
on August 1, 1894. The time for opening the bids 
under the new advertisement was December 21, 1892. 

At the second letting of the work, under the new 
advertisement, the appellant became a bidder for 





the work, and was the lowest bidder therefor; the 
proposal then made was to do the same work pro- 
posed to be done in the former proposal, at the rate 
of 13.7 cents per cubic yard, scow measurement. 
The amount of work covered by each of the pro- 
posals was about nine hundred thousand cubic yards ; 
and the price of the work in the last proposal was 
less in the aggregate than the first by nearly sixty 
thousand dollars. This last proposal was duly ac- 
cepted on the part of the government, and the con- 
tract for the work was duly awarded and formally 
executed, and the appellant has entered upon the 
performance of the work, and has already performed 
a considerable part thereof under the contract based 
upon the second bid or proposal of the appellant 
made as just stated. 

It is alleged that at the time this last bid or pro- 
posal was made, the appellant notified the engineer 
in charge that it did not, by making the second 
proposal, waive any rights that had accrued to it 
under the first proposal. But it is not perceived 
how this can alter the effect of the last bid, and the 
contract based thereon. 

It is also alleged that legal proceedings had been 
taken against Stephen B. Elkins, the former secre- 
tary of war, to assert the rights of the appellant 
founded upon the first proposal and alleged accept- 
ance thereof, but that such proceedings abated in 
the Supreme Court of the United States, upon the 
retirement of said Elkins from the position of secre- 
tary of war. That thereupon demand was made 
upon the respondent, the present secretary of war, 
for the execution of the contract based upon the 
first proposal, alleged to have been accepted.. But, 
according to the allegation, the present secretary 
wholly rejected the request; and did so for the rea- 
son, as he stated, that his predecessor had declined 
to enter into such contract and “for the additional 
reason that the appellant is ‘‘now under contract to 
do the work for about two-thirds the amount named 
in its first proposal, and that he saw no justification 
for entering into another contract with the appellant, 
or for paying: it $100,000 more than its contract 
calls for.” 

The prayer of the petition is that the writ of man- 
damus may issue to the present secretary of war, 
commanding him, in his official capacity, to execute 
or cause to be executed articles of agreement in the 
form of the blank contract furnished to the appel- 
lant from the office of the engineer and filed with 
its proposal of September 14, 1893, and to permit 
the appellant also to execute such articles of agree- 
ment, and thereupon to deliver the same to the 
appellant. 

The respondent, the present secretary of war, in 
obedience to the rule to show cause, appeared and 
demurred to the petition. And it was thereupon 
stipulated by the parties that the rule to show cause 





258 


THE ALBANY LAW JOURNAL 





should be considered as embracing the facts set 
forth in the petition, and should be taken as and 
stand for an alternative writ of mandamus, to which 
the demurrer should be considered as tiled. 

Upon hearing the demurrer, the court below dis- 
charged the rule to show cause, and dismissed the 
petition; from which order this appeal is taken. 

Upon this statement of the case three questions 
arise for consideration : 

1. Whether the appellant is not effectually con- 
cluded, as to any supposed rights it may have had 
under its first proposal for the work, by making the 
second proposal therefor, and entering into the con- 
tract upon the basis of such last proposal. 

2. Whether, as there was no contract made and 
executed as required by the statute, the whole sub- 
ject-matter was not within the judgment and dis- 
cretion of the secretary of war, as to the right of 
having the formal contract executed, and therefore 
not the subject of mandamus. 

3. Whether, by the terms and conditions under 
which the first proposal was made, there was not 
full reserved right and power in the secretary of 
war to disapprove and reject the bid or proposal of 
the appellant? 

1. With respect to the first of these questions, 
the position of the appellant is certainly anomalous. 
Upon the rejection by the secretary of war of the 
first proposal by the appellant the latter elected to 
become bidder at a second letting of the work, and 
at a different price, and has not only entered into 
the formal contract as required upon the basis of 
the second bid, but has partly executed the work 
under that contract; and it now seeks to revert 
back to its first proposal, and to have that formu- 
lated into a regular binding contract upon the 
United States, and thus have two subsisting con- 
tracts for the same work, and calling for compensa- 
tion at essentially different rates. To justify this 
there must be shown to exist some peculiar and 
extraordinary element in the transaction that would 
take it out of the ordinary course of affairs, and 
warrant a legal construction of the facts that does 
not often arise. There is no pretense that there was 
any mistake that led the appellant into the making 
of the second bid or proposal and the entering into 
the contract awarded thereon for doing the work. 
Nor is there the slightest ground for contending 
that there was duress, either legal or moral, which 
coerced the appellant into making the second bid, 
and complying with the terms of the specifications 
and conditions prescribed to those who desired to 
contract for doing the work, at prices supposed to 
be profitable to themselves. ‘ 

The government, in rejecting the first proposal 
and readvertising the work for new proposals, put 
the appellant to its election, either to stand by its 
first proposal, and take the chance of [maintaining 





it, or to waive all claim or pretension thereunder, 
and become a new bidder under the second offer of 
the work. This election the appellant made. If it 
did not intend to stand by the second bid or pro- 
posal in good faith, it ought to have refrained from 
bidding altogether at the second offer. A remedy 
was then open to it, and which would have afforded 
adequate redress, if the present claim was well 
founded. For, as said by the Supreme Court, in 
the case of Board of Liquidation v. McComb, 92 U. 
S. 521, 541, when a plain ministerial duty is threat- 
ened to be violated by some positive official act, 
‘fany person who will sustain personal injury 
thereby, for which adequate compensation cannot 
be had at law, may have an injunction to prevent 
it. In such cases the writs of mandamus and in- 
junction are somewhat correlative to each other.” 
The court is not asked to displace the contract made 
on the second bid by the contract to be executed 
under the first proposal made; but the two contracts 
are according to the contention of the appellant, to 
coexist, and the government to be held bound upon 
both, and made to respond for the difference in the 
price of the work between the two contracts. This 
cannot be done upon any well-recognized principle 
of law. If the appellant had any valid objection to 
the provision of the contract that it actually signed, 
it should have refused to sign it. But, ‘‘ having 
made it and executed it, the mouth of the appellant 
is closed against any denial that it superseded all 
previous arrangements.” Parish v. United States, 
8 Wall. 489, 490. 

2. The second question presented is equally con- 
clusive as the first against the contention of the ap- 
pellant, though upon broader grounds. The con- 
tract initiated under the first proposal by the 
appellant for the work, was never completed, as re- 
quired by the statute, and therefore was never bind- 
ing upon the government. R.S., U.S8., section 
3744, which embodies the act of Congress of June 
2, 1862, chap. 93, provides that: 

‘*Tt shall be the duty of the secretary of war, of 
the secretary of the navy, and of the secretary of 
the interior to cause and require every contract made 
by them severallyon behalf of the ‘government, or 
by their officers under them appointed to make such 
contracts, to be reduced to writing, and signed by 
the contracting parties with their names at the end 
thereof, a copy of which shall be filed by the officer 
making and signing the contract in the returns 
office of the department of the interior as soon after 
the contract is made as possible, and within thirty 
days, together with all bids, offers and proposals to 
him made by persons to obtain the same, and with 
a copy of any advertisement he may have published 
inviting bids, offers or proposals for the same. All 
the copies and papers in relation to each contract 
shall be attached together by a ribbon and seal, and 
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marked by numbers in regular order according to 
the number of papers composing the whole return.” 

All contracts, of the class and character of the 
one alleged in this case, are required by the section 
of the statute just recited to be in writing and 
formally signed by the contracting parties; and in 
effect this provision of the statute prohibits and ren- 
ders unlawful any other mode of making such con- 
tracts. Clark v. United States, 95 U. S. 539; South 
Boston Iron Co. v. United States, 118 id. 37, 42. 
The contract is not complete until reduced to 
written form and signed by the contracting parties 
in the manner prescribed by the statute; and it is 
not within the power of the court, on mandamus, to 
declare that to be a completed and binding contract 
which the statute declares in effect shall not be 
so without certain formalities. These formalities 
are intended for the protection of the government, 
and to preclude all contentions as to what shall be 
regarded as valid contracts to bind the government. 
But all the beneficial uses and protection afforded 
by the statute would be nullified, if the courts were 
to assume the right or power to compel the agents 
of the government to give form and effect to alleged 
contracts, notwithstanding the mandatory effect of 
the statute upon the validity of the contract, and 
the opposition of the government’s agents. In this 
case, no written agreement, such as that contem- 
plated by the statute, was signed and executed by 
either of the parties. The local engineer, and the 
chief of engineers, it is true, both appear to have 
approved of the proposal of the appellant, and to 
have accepted the proposals so far as they were 
competent, and the appellant was notified of the 
fact. But the ultimate decision of the matter rested 
with the secretary of war. Indeed, this application 
against the secretary alone concedes his authority 
to be paramount, and nothing that was done, either 
by the local engineer in New York, or the engineer 
in chief in Washington, concluded the action of the 
secretary of war. It was the duty of the latter to 
review the whole ground, and if he saw reason, be- 
fore the formal contract, according to the statute, 
was completed, for the rejection of the proposal of 
the appellant, to reject it, and refuse to complete 
the contract. United States v. Adams, 7 Wall. 463. 
And in doing this he was in the exercise of judg- 
ment and discretion that cannot be controlled by 
the mandate of the courts. 

It is certainly the well settled principle of the 
decisions of the Supreme Court of the United States, 
that the writ of mandamus may issue where the 
duty, which the court is asked to enforce, is plainly 
ministerial, and the right of tae party applying for 
it is clear, and he is without any other adequate 
remedy. But it is settled doctrine that the writ 
will not issue in a case where its effect is to direct 
or control the head of an executive department in 





the discharge of an executive duty, involving the 
exercise of judgment or discretion. This principle 
runs through all the cases in the Supreme Court, 
from Kendall v. United States, 12 Pet. 524, and 
Decatur v. Paulding, 14 id. 467, to the recent case 
of Redfield v. Windom, 1387 U. 8S. 636, 644. 

In the case of United States v. Black, 128 U. 8. 
40, it was said by the Supreme Court, speaking 
through the late Mr. Justice Bradley: ‘‘The court 
will not interfere by mandamus with the executive 
officers of the government in the exercise of their 
ordinary official duties, even where those duties re- 
quire an interpretation of the law, the court having 
no appellate power for that purpose; but when they 
refuse to act in a case at all, or when, by special 
statute, or otherwise, a mere ministerial duty is im- 
posed upon them, that is, a service which they are 
bound to perform without further question ; then, if 
they refuse, a mandamus may be issued to compel 
them.” 

The cases upon this subject have been fecently 
reviewed and the principle clearly stated, in the 
case of Noble v. The Logging R. Co., 147 U. S. 
165, 171; 20 Wash. Law Rep. 565. 

It would seem to be too clear for question, that 
to examine and determine the question, whether the 
proposal of the appellant was sufficient, and con- 
formed to all the specifications and conditions under 
which it was made for doing the work, did, of 
necessity, require the exercise of judgment and dis- 
cretion. It was certainly more than the perform- 
ance of a mere ministerial duty. Indeed, the very 
object of investing the secretary of war with power 
of directing the making and of approving these con- 
tracts was that he should exercise judgment and 
discretion in the matter for the protection of the 
government. And, upon the assumption that there 
was the exercise of judgment or discretion in the 
final rejection of the proposal of the appellant, the 
question, whether the successor of the then secretary 
of war would have the power to reverse that final 
determination of his predecessor, and direct the 
execution of the contract alleged, might be one of 
doubtful determination. The question arose and 
was discussed in some of its bearings in the case of 
Noble v. The Logging R. Co., supra; but we are 
not required to discuss or decide the question here. 

It has been urged on the part of the appellant, 
that the section 3744 of the Revised Statutes of the 
United States has been modified by the subsequent 
legislation of Congress, as shown by the act of 
March 23, 1883, and the act of August 11, 1888, to 
the extent of dispensing with the formal execution 
of the contract as a prerequisite to its legality or 
binding effect, after accepting the proposal for 
doing the work or performing the service advertised. 
But we do not so read the provisions in the statutes 
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referred to. They confer on the secretary of war 
the powers of regulation and of prescribing forms 
for letting the work, but there is nothing that dis- 
penses with the requirement that the contract shall 
be reduced to writing and signed by the parties 
thereto in accordance with the provision of the sec- 
tion 3744, Revised Statutes. There is nothing in 
these later statutes that essentially conflicts with 
the former provision, and they stand well together. 

3. Lastly, the third question presented must also 
be resolved against the contention of the appellant. 
As we have seen, in the instructions and specifica- 
tions for the work, it was declared that any con- 
ditions, limitations or provisos attached to proposals 
would be liable to render them informal, and cause 
their rejection. And, by another article, right was 
yeserved to the government to reject any and all 
bids, and to waive any informality in the bids re- 
ceived. The proposal filed by the appellant de- 
parted from the terms of the specifications in respect 
to the time for doing the work. The specifications 
required the work to be commenced on or before 
October 1, 1892, and completed on or before Decem- 
ber 31, 1893. Whereas, the proposal for doing the 
work was that the work should be commenced 
ninety days after the awarding of the contract, and 
the entire work to be completed on or before the 
1st of June, 1894—thus extending the time for doing 
the work six months. Under the reserved right of 
rejection the secretary of war had the right and 
power to reject the proposal of the appellant; and 
nothing had been done by either the local engineer 
or engineer-in-chief that deprived him of that power. 
His authority was paramount. 

It follows that the order of the court below deny- 
ing the writ of mandamus and dismissing the peti- 
tion must be affirmed. 


JOHN GRAHAM~—HIS DEATH AND A BRIEF 


SKETCH OF HIS CAREER AS A CRIMINAL 
LAWYER. 


OHN GRAHAM, the famous lawyer, whose leg 
was amputated on Sunday April 8, died the 
next morning at four o’clock in his apartments at 
the Metropolitan Hotel. He had been suffering 
from gout and a gangrenous affection in the right 
leg. Before the operation, which lasted eight 
minutes, the patient was very courageous and cool. 
He smiled and said, looking at the crowd in the 
room: ‘‘Gentlemen, are we about to hold a politi- 
cal convention?” Those were his last words. 

John Graham was born in Beekman street, New 
York, September 14, 1821. At eleven he entered 
Columbia College upon a special examination, and 
was graduated before he was fifteen. He was vale- 


dictorian of his class. He began the study of the 
law in his father’s office, but his father dying in 





1889, he entered his brother’s office to finish his 
studies. He got his license in 1842. Both his 
father and brother, David Graham and David Gra- 
ham, Jr., were noted as lawyers for the defense in 
criminal cases, His father died while trying the case 
of Ezra White, accused of murder, and David Gra- 
ham, Jr., defended Amelia Norman, who stabbed 
to death her lover on the steps of the Astor House, 
and Polly Bodine, accused of killing her sister-in- 
law and the latter’s child on Staten Island, getting 
the latter acquitted and saving the life of the for- 
mer by getting a verdict of manslaughter. David 
Graham was the author of ‘‘Graham on New 
Trials,” and David, Jr., of ‘‘Graham’s Practice,” 
both standard works. 

One of the earliest cases of note in which John 
Graham appeared was with his brother in the de- 
fense of John S. Austin, a member of the Empire 
Club, for the murder of Shea. He also defended 
Donaldson. The first case however in which he ap- 
peared, that attracted the attention of the whole 
country, was the defense of Daniel E. Sickles for the 
killing of Francis Barton Key, in Washington, on 
Feb. 27, 1859. Sickles had studied law with 
David Graham, Jr., and other students there at that 
time were Enoch L. Fancher, Henry L. Clinton 
and Nathaniel Jarvis, Jr. James T. Brady, Stanton 
Bradley and Peter Cagger were the other lawyers 
for Sickles. Eleven years later, while defending 
Daniel McFarland for killing A. D. Richardson, 
whom McFarland shot in the Zribune office on Nov. 
25, 1869, Mr. Guaham said : 

‘¢ This is the third occasion within twelve years 
on which, although a single man myself, I have had 
the distinguished honor conferred upon me of ‘up- 
holding and defending the marriage relation. 
Within that period the three most exciting trials 
have occurred in this country which have ever oc- 
curred, and it has been my privilege to appear in 
every one of these.” 

The intervening trial to which he referred was 
that of the action brought for divorce by ‘‘ Hand- 
some” Peter Strong against his wife, a daughter of 
John Austin Stevens, in which she was accused of 
undue intimacy with Strong’s brother. Mr. Graham 
appeared for Mrs. Strong, and established her inno- 
cence. In that trial he was assisted by Elbridge T. 
Gerry, as he was in the McFarland trial. 

But Mr. Graham had been successful even before 
the Sickles case, for one day, before he was forty 
years old, he told his mother he had made and 
spent $100,000 in the ten years before that time. 
That he got big fees may be inferred from the fact 
that he returned a $10,000 retainer to help defend 
Edward 8. Stokes for killing Jim Fisk, because he 
could not agree with Stokes’s family about the con- 
duct of the case. 

Among the other famous cases in which he acted 
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were the Arnold divorce case, the celebrated Hunt | 


divorce case, the first trial of Tweed, the defense of 
General Alex. Shaler, and of Jaehne, the boodle al- 
derman. 

He occupied the place of prosecutor in a capital 
case but once. He argued the case of Rogers be- 
fore the Court of Appeals, carried to that court on 
the question whether intoxication is an absolution 
for the crime of murder, and secured Rogers a con- 
viction and hanging. He never ceased to be sorry 
for this. ‘I have defended many a man for noth- 
ing,” he said afterward, ‘‘ to clear my conscience of 
the burden of sending Rogers to the gallows.” 

He might have prosecuted many another man, 
perhaps, but for James,Gordon Bennett, the elder, 
who bitterly opposed him when he was a candidate 
for the place of {district attorney against N. Bow- 
ditch Blunt in 1850. The upshot of that campaign 
was that Graham attacked Bennett on the street, 
was defeated in the election, and determined never 
again to be a candidate for any public office. 

He was a member of the Law Institute, but would 
never join any of the bar associations or social clubs, 
and he never married. Perhaps his reason for not 
marrying was best expressed by himself in that same 
speech in the McFarland case, where he spoke of 
his having been selected many times to defend and 
uphold the marriage relation. 

“ Why is it,” he asked, ‘‘ when praetically I could 
not enter into the sympathies of such a relation, I 
have been selected for this distinguished office? I 
cannot divine, unless it is that I regard marriage as 
a sacrament, and if I thought less of it, I might 
probably have contracted it before now.” 

Mr. Graham's great strength lay in the logic of 
his defenses. ‘‘ He assumed,” said one who knew 
him well, ‘‘that no person of ordinary good stand- 
ing in society would take life by violence, who was 
not so goaded by the surrounding circumstances as 
to make it seem to him that he had no redress left 
except such as lay in his own hand. To bring out 
in the examination of witnesses every one of these 
points, and then to put them together in his ad- 
dress to the jury in such a way as to make every 
man of the twelve believe that he would have acted 
just as the prisoner had acted, was the-secret of his 
success. Added to this was great courage. ‘This 
is murder,’ he cried in the McFarland case, ‘or it is 
nothing. We want no disagreement of this jury; 
we want no verdict of a crime in less degree. It is 
murder or it is nothing.’ ” 

For many years Mr. Graham lived at 11 East 
Forty-seventh street, but since 1885 he had lived at 
the Metropolitan Hotel. He was in active practice 
up to the time of his death, with an office at 231 


Broadway. 
John Graham was a striking person, as distinct in 








the individuality of his person as he was in the 
place he held because of his mental powers in his 
profession. Short and stout, with broad shoulders, 
with no neck to speak of, and a massive head, he 
added to this resemblance to a gnome of the moun- 
tains by wearing a wig of Scotch-red hair, which 
curled down upon his shoulders. Few men remem- 
ber him when he did not wear this wig. In early 
manhood he became bald on top of his head, and he 
was very sensitive about it. His choice of a pecu- 
liar style of wig, and his sticking to that style 
all through his life, was indicative of a conservatism 
which was indicated in the styles of all his gar- 
ments and in many of the customs of his life. His 
hats, his shirts, his outer clothing and his shoes 
were always of one style and from one set-of makers. 
His low-cut shirts with Byron_collars were said to 
cost him $25 apiece, and his shoes, always square- 
toed, of patent leather, with pearl buttons and 
brown cloth tops, cost $17 a pair. His feet were 
small and his hands were very soft and white. Over 
his wig he wore brown derby hats. He wore box 
coats of extra length, with a flower in his button- 
hole, and his fancy ran to snuff color for summer 
and blue for winter. His trousers were always 
made with a stripe down the outside seam. 

Under his wig was a head as big as General Ben- 
jamin F. Bulter’s, with a broad, full forehead, and 
large, strong features, which lit up in conversation 
with a kindly child-like smile. He was five feet six 
inches tall, with a chest measuring nearly fifty 
inches, and was of great strength. He was one of 
the old members of Five Hose, and upon one occa- 
sion, backing up to the hind end of the hose cart, 
he lifted it with his hands and carried it sidewise 
some distance, holding up a weight of one thousand 
two hundred pounds in doing so. In later years he 
could hold out at arm’s length a fifty-six. pound 
dumb-bell and with a pencil held in the same hand 
write his name on a wall. 

He came of North of Ireland stock. His father, 
David Graham, was originally a Cameronian 
preacher, and was born at Coleraine. The father 
came here in 1808, and had a church for some time 
at Pittsburgh. He left preaching for the bar and 
studied law in this city with Thomas Addis Emmets 
and was practising in this city as early as 1820. 
David Graham, Jr., his eldest son, was also a lawyer 
and a prominent Whig politician. The elder Graham 
was eloquent, and John Graham never got over his 
admiration of his father.—WNew York Sun. 


In Crim v. Town of Philippi (W. Va.),.it was held 
that an injunction is the proper remedy to prevent 
municipal officers from collecting taxes assessed 
against persons or property which the municipality 
has no legal right to tax. 
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AMENDMENTS AND NEW LAWS OF 1894. 


[Former numbers 12 13 and 14 of the JouRNAL 
give amendments by General Laws of 1894, prior to 
ones noted in this issue.] 

All are new, except where specially noted as not 
taking effect until a date given. 


Cope oF CiviL PROCEDURE. 

Section 213, amended by chap. 218, L. 1894, viz. : 

Of the copies of each volume of the reports, fur- 
nished to the secretary of state, he must deliver one 
to the clerk of each county, for the use of the 
county, deposit one in the office of the attorney- 
general, deliver one to the clerk of the Court of Ap- 
peals, for the use of that court, and one copy for 
each judge thereof, deliver one to each justice of 
thé Supreme Court, and deposit three copies in the 
state library. 

Section 250, amended by chap. 118, L. 1894, by 
adding at end of present section the following: 

‘*He must cause a copy of each volume of the re- 
ports, as soon as printed, to be delivered to each 
judge and justice of the Court of Appeals, the Su- 
preme Court and the Superior City Courts, during 
his term of office.” 

Section 813, amended by chap. 200, L. 1894, by 
adding at end of present section the following: 

‘Tt shall be lawful for any party of whom a bond 
or undertaking is required to agree with his sure- 
ties for the deposit of any or all moneys for which 
such sureties are or may be held responsible with a 
trust company authorized by law to receive de- 
posits, if such deposit is otherwise proper, and for 
the safe-keeping of any or all other depositable as- 
sets for which such sureties may be held responsi- 
ble, with a safe-deposit company authorized by law 
to do business as such, in such a manner as to pre- 
vent the withdrawal of such moneys and assets, or 
any part thereof, except with the written consent 
of such sureties, or an order of the court made on 
such notice to them, as it may direct. 

‘*This act shall take effect September first, eigh- 
teen hundred ninety-four.” 

Section 941, amended by chap. 203, L. 1894, viz. : 

An act, ordinance, resolution, by-law, rule or 
proceeding of the common council of a city, or of 
the board of trustees of an incorporated village, or 
of a local board of health of a city, town or incor- 
porated village or of a board of supervisors, within 
the State, may be read in evidence, either froma 
copy thereof, certified by the city clerk, village 
clerk, clerk of the common council, clerk or secre- 
tary of the local board of health, or clerk of the 
board of supervisors; or from a volume printed by 
authority of the common council of the city, or the 
board of trustees of the village or the local board 
of health of the city, town or village, or the board 
of supervisors. 





This act shall take effect September first, eighteen 
hundred and ninety-four. 

Section 1404, amended by chap. 202, L. 1894, by 
striking out whole of last sentence and inserting 
“in place thereof ” provided, however, that nothing 
herein contained shall be so construed as to pre- 
vent the husband and wife from jointly conveying 
or mortgaging property so exempt. 

Section 251¥ amended by chap. 211, L. 1894, by 
striking out in first sentence, words ‘‘of Kings 


county.” 
CopE oF CRIMINAL PROCEDURE. 


Section 849 amended by chap. 221, L. 1894, by 
adding at end of present section the following: 

Until the determination by the magistrates, if 
not admitted to bail, the defendant must be de- 
tained in custody of an officer or be committed to 
the common jail for detention in the same manner 
as a prisoner arrested in a civil cause. 

This act shall take effect September first, eighteen 
hundred and ninety-four. 


~—__— 


A LAW CLERK DISGUISED AS A ROMAN 
SOLDIER SERVES A JUDGE'S ORDER. 
pe WEBSTER BLUMENTHAL is not yet 

out of his teens, but he has succeeded in doing 
a brilliant piece of detective work. He is a clerk 
in the office of bis brother, Lawyer Blumenthal, who 
is counsel for Zimmerman & Forshay, bankers. 
They have an old judgment against Mrs. Rosalie 
Schoenberg, wife of the manager.of the Thalia 
Theatre. This they have been trying to collect for 
a long time, and have been making efforts to get 
Mrs. Schoenberg up for examination in supplement- 
ary proceedings. 

It was one of the orders for this examination that 
the deputy sheriffs and others were unable to serve, 
but which Daniel Webster Blumenthal succeeded 
in serving. The lawyer asked his young brother if 
he could not serve the papers. The lad took them 
and sailed up to the Thalia Theatre. He noticed a 
sign outside saying that supes were wanted. He 
called on the stage manager and was engaged to 
play the part of a Roman soldier in ‘‘ Julius Cesar,” 
which a great German tragedian was playing there. 
He performed the part satisfactorily several nights 
before he discovered Mrs. Schoenberg. The curtain 
fell on the death-scene one night, and Mrs. Schoen- 
berg ran out upon the stage to give some orders. 
One of the soldiers stepped up to her and pulled 
from his tin breast-plate a legal document and 
handed it to her. It was young Blumenthal, and 
so Mrs. Schoenberg had been served with the order 
requiring her to show cause why she should not be 
punished for contempt. Mrs. Schoenberg did not 
appear, and now Justice Fitzsimmons has issued a 
peremptory order requiring her to appear on April 
16, or be punished.—New York Letter. 
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Abstracts of Recent Decisions. 


ADMIRALTY — JURISDICTION —- MARITIME CON- 
TRACTS—LEASE OF WHARF.— The jurisdiction of 
admiralty in cases of contract depends primarily 
upon the nature of the contract, and is limited to 
contracts, claims and services purely maritime, and 
touching rights and duties appertaining to commerce 
and navigation. A lease of a wharf, supposing it 
valid, is not a maritime contract in any proper sense, 
but is a contract relating to realty, and must be per- 
formed on land. The only contracts relating to 
wharves that are of a maritime character are those 
for wharfage, for wharf service rendered to vessels, 
and such claims are due to the lessee, and not to 
the lessor of the wharf. The court below was right 
in dismissing for want of jurisdiction a libel in ad- 
miralty to recover rent alleged to be due under a 
contract of lease of a wharf, such a contract not 
being one cognizable in admiralty. Upper Potomac 
Steamboat Co. v. Blake & McKibben (S. Ct., D. 
Col.). 

GRANT OF LAND BOUNDED ON HIGHWAY OR RIVER 
GIVES TO CENTRE, UNLEss.—A grant of land bounded 
on a highway or river carries the fee in the highway 
or river to the centre, provided the grantor at the 
time owns to the centre, and there are no words or 
a specific description to show a contrary interest. 
Gump v. Sibley (Ct. App. Md.), 12 Daily Record, 
277. 

NEGOTIABLE INSTRUMENTS.—The plaintiff being 
in the possession of a negotiable note, properly in- 
dorsed, it will be presumed that he owns and ac- 
quired the note in good faith for full value in the 
usual course of business before maturity, without 
notice of any circumstance that would impeach its 
validity ; and where the defendant, who is the maker 
of the note, claims that the plaintiff does not so hold 
it, it devolves upon him to prove his claim. First 
Nat. Bank of Cobleskill v. Emmett (Kans.), 35 Pac. 
Rep. 213. 

TRIAL — CROSS-EXAMINATION OF WITNESS. — A 
party, in cross-examining a witness, cannot go be- 
yond the subject-matter of his examination in chief, 
except to show his bias or prejudice, or to lay the 
foundation for discrediting his evidence, by show- 
ing that he had made prior contradictory state- 
ments. Within these limits, the law permits the 
examinations of the witness as to every fact touch- 
ing the matter to which he testified on his examina- 
tion in chief, so that his temper, leanings, relation 
to the parties and the cause, his intelligence, accu- 
racy of his memory, his disposition to tell the truth, 
his means of knowledge, his general and particular 
acquaintance with the subject-matter, may be fully 
interrogated. Wendt v. Chicago, St. P., M. & O. Ry. 
Co. (S. Dak.), 57 N. W. Rep. 226. 





Correspondence. 


THe OKLAHOMA Divorce Law. 
Editor of the Albany Law Journal: 

A circular letter from the new town of Perry, con- 
cerning the divorce laws of Oklahoma Territory, as- 
sumes to offer a safe and speedy place for the sever- 
ing of the marriage tie to those who are wearied of 
the bonds of matrimony. 

Permit me, an old New York lawyer, now located 
in the practice of the law in ‘‘ beautiful Oklahoma,” 
to say to my former brethren of the New York bar 
that while said circular letter is true as to the 
causes for which divorces may be granted by the 
courts of this Territory, it is deceptive and sup- 
presses the fact that a decree of divorce granted by 
our courts does not become effective and operative 
until six months after the granting of the decree. I 
quote from our statutes as follows: 


“ Paragraph 4551, § 672. It shall be unlawful for either party 
to such divorce suit to marry any other person within six 
months from the date of the decree of divorcement; and if notice 
be filed and proceedings in error be commenced as hereinbe- 
fore provided, then it shall be unlawful for either party to such 
cause to marry any other person until the expiration of thirty 
days from the day on which final judgment shall be rendered 
by the Appellate Court on such appeal; and every person 
marrying contrary to the provisions of this section shall be 
deemed guilty of bigamy, and such marriage be absolutely 
void.” 

* Paragraph 4553, § 674. Every decree of divorce shall recite 
the day and date when the judgment was rendered in the cause, 
and that the decree does not become absolute and take effect 
until the expiration of six months from said time.” 


A careful reading of the statutes on the subject of 
‘*divorce,” and my. own observation of the care 
exercised by the courts here in the trial of divorce 
cases, lead me to the opinion and belief that a de- 
cree of divorce for the causes enumerated in the 
statutes and referred to in the circular letter, is as 
difficult to obtain here as in New York; the causes 
for divorce are more numerous it is true, but the 
way is just as hard here as there, and when you take 
in consideration the fact that it is possible under 
the practice here to get a contested cause continued 
for at least a year before being obliged to go to 
trial, and a judgment by default in an uncontested 
cause continued for at least a year before being ob- 
liged to go to trial, and a judgment by default in 
an uncontested one to be set aside at any time ad 
infinitum after its rendition, with the additional 
fact that an unsuccessful contestant in a divorce 
suit has four months after filing his notice of appeal 
within which to commence proceedings in error to 
reverse the judgment, and after the appeal is per- 
fected the Appellate Court may not sit but once a 
year to hear the appeal, and then may not hand 
down its decision for another six or twelve months, 
it is not only possible but probable that a divorce 
suit in this Territory can be lengthened out bya 
determined contestant from the ninety days so se- 
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ductively displayed in the letter referred to, to al- 
most or quite as many months. 

I am credibly informed that our good governor 
has set inquiries on foot as to the identity of the 
author and promulgator of that letter, with a view 
of presenting him to our courts for such action as 
shall be thought appropriate to the enormity of the 
offense, and a consensus of opinion seems to be that 
our Supreme Court would most severely discipline 
the offending person. L. B. TREADWELL. 

Oxianoma Ciry, O. T., March 31, 1894. 





Rotes. 


A woman was summoned before a magistrate in 
Scotland for slandering her neighbor. She was fined 
a guinea, or fourteen days’ imprisonment. She paid 
her fine and then asked the court if a person risked 
imprisonment for thinking. ‘‘Certainly not,” said 
the magistrate. ‘‘ Very well, then,” screamed the 
lady, ‘‘I think just the same about her character 
yet!” 


In England salespeople in retail dry goods stores, 
or as they are called there, ‘‘drapers’ shops,” are 
known as ‘‘assistants.” They are not described as 
salesmen, saleswomen or salesladies, and are never 
spoken of as clerks, a clerk in England being in- 
variably one engaged in office work. In the majority 
of instances the employees of dry goods stores in 
England are boarded and lodged by their employers. 
Many prosperous storekeepers there have their 
homes over their stores and offices, and asmall army 
of assistants find accommodation there also. The 
wants of these assistants are attended to either by 
the wife of their employer or by a housekeeper. 
Their health and morals are carefully looked after, 
and in sickness they often receive kind attention 
and nursing. 


Reg. v. Powell, 2 Den. C. C. 403, illustrates an 
anomaly of the common law. The prisoner there 
was charged with burglariously entering a dwelling- 
house with intent to steal certain ‘‘goods and 
chattels.” What the prisoner really went after was 
a mortgage deed, and Chief Justice Jervis held— 
quite rightly no doubt—the indictment bad, the 
mortgage deed as asecurity being a chose in action. 
Observe, had it been paid off, the parchment and 
wax would then have been a mere chattel. This 
nice distinction recalls Hale’s ruling as to homicide 
in the commission of a felony—which Lord Bram- 
well not long ago held to be still law—that if a man 
feloniously shoots at a tame duck, misses it and 
kills a man, this is murder, but it is not murder if 
the duck is a wild one. 


During the course of a trial at Derby Assizes on 
Saturday, Mr. Justice Hawkins made some strong 








comments on the fact that the prisoner had been 
arrested immediately on leaving prison. After the 
prisoner had been acquitted on the charge of larceny, 
for which he was tried, the judge said that it was 
too common a practice to arrest a man on the prison 
steps. Every thing that was known against the 
prisoner ought to be brought to the knowledge of 
the judge at the time of trial, and a man ought not 
to be arrested directly he came out of prison for an 
offense committed before that for which he had just 
suffered. It was a disheartening thing for a man to 
be taken into custody the moment he left prison. 
The learned judge’s remarks caused much applause 
in court.—Solicitors’ Journal, London, March 3. 


A new custom in divorce suits in which the wife 
is the defendant is becoming comme il faut in Eng- 
land. The outraged husband claims heavy damages 
from the co-respondent, with the avowed inten‘ion 
of settling the proceeds on the erring wife. There 
have been two cases in point this week. The wife 
of a lawyer eloped with an army officer. A few 
days iater she begged her husband to take her back. 
Yer lover had become cruel. He refused to take 
her back, but brought suit, and the sympathetic 
jury gave him $7,500 for the benefit of the disap- 
pointed woman. A well-known manufacturer dis- 
covered a liaison between his wife and Count Sofia 
de Leucia. She, too, confessed, but was not for- 
given. The relentless husband told the jury that 
his wife would profit by whatever verdict they as- 
sessed against the Count. The response was still 
more generous. A fund of $12,500 was awarded to 
the wife as a solace, with the decree nisi against 
her. The opinion of co-respondents on this new 
order of things has not been made public.—London 
Letter to the New York Sun. 


A trial by a judge alone of an action for breach 
of promise of marriage is perhaps unprecedented. 
The lady, whether she be plaintiff or defendant, 
does not usually forego the advantage which the 
chivalrous feelings that dwell in the breasts of a 
British jury give to one of her,sex. It happened 
however at the Newcastle Assizes, in a consolidated 
action for breach of promise and seduction, that the 
plaintiffs had omitted to give notice of their desire 
to have the cause tried with ajury. An application 
was made to Mr. Justice Lawrance, after the Assizes 
had begun, to alter the mode of trial; but the 
learned judge was then powerless to grant the ap- 
plication, as the defendant’s counsel wisely refused 
to consent, The case was tried by Mr. Justice Col- 
lins, who gave judgment for the defendant on the 
question of the promise to marry, and for the seduc- 
tion awarded the plaintiff the small but, under the 
peculiar circumstances of the case, adequate sum of 
£10.—London Law Journal, March 10. 
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HE maxim /n pari delicto potior est conditio 
possidentis [or defendentis| is well recog- 
nized, and has been acted upon in many cases 
in which the courts have refused to assist one 
party to an illegal transaction as against the 
other. 
Court of Appeal in England, in Re Thomas 
(reported elsewhere), shows that this maxim is 
not of universal application. The point arose 
thus. An application was made by a client 
against his former solicitor for an order that the 
solicitor should deliver a bill of costs and a cash 
account of moneys paid to him by the client for 
the purposes of some litigation, and that the 
bill should be taxed and the account settled by 
a master. One of the defenses set up by the 
solicitor was, that the work which he had been 
employed by the client to do was illegal, on the 
ground of champerty and maintenance, and that 
therefore no assistance ought to be given by 
the court to either party as against the other. 
The Court of Appeal (affirming the decision of 
Mathew and Collins, JJ.) overruled this objec- 
tion. Lindley, L. J., who delivered the judg- 
ment of the court, said that it was startling to 
have such a defense set up by a solicitor and 
officer of the court against his client, who was 
invoking the jurisdiction of the court to compel 
him to deliver his bill of costs and cash ac- 
count. And the learned lord justice made use 
of the following vigorous language, which de- 
serves to be quoted: “Is the court to listen to 
a solicitor who, after acting for and advising 
his client, and taking his money, is mean 
enough to denounce him and set up the illegality 
of the client’s conduct as a reason why the 
court should not call its own officer to account ? 
Or is the court judicially to hold that, although 
it may strike such a solicitor off the rolls, it 
cannot legally compel him to do that which 
every man with a spark of honor would do with- 
out hesitation, viz.: account to the client who 
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has employed him? We emphatically protest 
against any such notion. The court expects 
and exacts a high standard of honor on the part 
of solicitors to their clients, and ought not to 
listen, and will not listen, to such a scandalous 
defense as that set up in this case.’’ His lord- 
ship added that the doctrine laid down by Lord 
Mansfield in Holman v. Johnson, Cowp. 343, 
and acted upon by the Court of Appeal in Scott 
v. Brown (1892), 2 Q. B. 724, had never been 
applied, and ought not to be applied, to the ex- 
ercise of the jurisdiction of the court over its 
officers. The Solicitors’ Journal says that 
solicitors will cordially acquiesce in the high 
standard thus exacted by the court for the 
regulation of their conduct, which indeed only 
represents the standard by which, in the great 
majority of cases, they are guided in their deal- 
ings with their clients. 


A certain brand of whiskey known as “ Cana- 
dian Club,” found great favor at the time of 
the Chicago Exhibition, and seems to have taken 
such a hold on Chicago whiskey drinkers, that 
one or two firms bought up empty bottles bear- 
ing the popular label, and filled them with 
decoctions of their own. The proprietors of 
the genuine “Canadian Club ” brand would ap- 
pear to be without a remedy, as the law, although 
it recognizes geographical names as valid trade- 
marks, only does so when such names are used 
in a purely arbitrary sense. “A merely geo- 
graphical name is held not to be a valid trade- 
mark upon the principle that no one hasa right 
to appropriate to his exclusive use the name of 
a region so that others in the same region can- 
not produce or sell a like product.” 


One of the cases decided by the Court of 
Appeals last week is of interest on the question 
of the proper basis for fixing an attorney’s fees. 
Samuel H. Randall, who has been a practising 
lawyer in New York city for many years, sought 
to recover the amount of the fees which he 
alleged were due to him for services rendered 
to George W. Packard. Mr. Packard had sub- 
scribed to a large amount of the stock of the 
Perry Stove Company, and was afterward anx- 
ious to be relieved from his subscription. He 
applied to Mr. Randall, and after many con- 
sultations and some correspondence, the sub- 
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scription was cancelled and some property 
which had been turned over to the stove com- 
pany was returned to Mr. Packard. Mr. Ran- 
dall received a retaining fee of $1,000 and other 
sums, amounting in all to $2,000. He brought 
suit for $23,000, declaring that Mr. Packard 
had expressed himself as willing to pay $25,000, 
and that his services were worth that amount. 
He had been at work on the case for about 
three months. He secured the testimony of 
three elderly members of the bar, who declared 
that the services were worth $25,000. On the 
other hand, Hamilton Harris and Simon W. 
Rosendale, of Albany, both of whom had been 
consulted regarding some aspects of the case, 
and John M. Scribner, William J. Curtis and 
Jacob M. Miller, of New York, who are well- 
known members of the bar, declared that Mr. 
Randall’s services were not worth more than 
$2,500. Some of them said that if it were true, 
as Mr. Randall asserted, that he had saved his 
client $70,000, which otherwise he would have 
lost, the compensation might well have been 
more than $2,500. The jury awarded Mr. 
Randall $10,000, in addition to the $2,000 
which he had previously received, and the ver- 
dict has been sustained by the appellate courts. 
The Court of Appeals has also affirmed the 
order denying the motion for a new trial, based 
on the ground that Mr. Randall had committed 
perjury in giving his evidence. He was asked: 
“Were you ever disbarred in Boston?” and 
answered, “ Never.” An order of court was 
produced, made in Boston thirty years ago, in 
which a judge directed that Mr. Randall be not 
allowed to practise law. The courts held that 
as Mr. Randall declared that this was not a 
legal disbarment, he might have given his an- 
swer without perjury. 


Law book publishers, says the Wew York 
Tribune, are as a rule fairly prosperous, but it 
is difficult to believe that their profits can be as 
large now as in the earlier days of legal litera- 
ture. Law books are published on the smallest 
subdivisions of legal principles. A two-volume 
work on chattel mortgages, and one of equal 
size on extraordinary reliefs, a $6 book on tax 
titles, and others almost equally expensive on 
water rights, quasi-contracts, subrogation and 
collateral attacks were among the works issued 





last year. A large volume has already ap- 
peared this year on “ Judicial Interpretation of 
the United States Tariff Tax,” and new edi- 
tions of a well-known author on chattel mort- 
gages and liens cover three volumes. A new 
volume on intoxicating liquors is not intended 
for the bartender but for the legal practitioner. 
A new and large series of elementary treatises is 
promised from one of the large law publishing 
houses of the West. Few lawyers now attempt 
to purchase any considerable portion of the 
new books published, and it seems a question 
whether competition will not cause the finan- 
cial ruin of some of the most prolific publishers. 
The magazines and the books on the lighter 
phases of the law seem to be among the more 
successful publications. 


The question whether a criminal trial can 
under any circumstances proceed with only 
eleven jurors, has usually been decided in the 
negative. In this State, where a defend- 
ant consented to the absence of one of the 
jurors, the verdict was nevertheless set aside. 
Two recent decisions under different jurisdic- 
tions have dealt with the right to discharge one 
of the impanelled jurors. In the United 
States District Court in Kentucky, while a trial 
for a misdemeanor was in progress, one of the 
jurors received a telegram stating that his wife’s 
mother was dying. He appealed to the judge 
to excuse him, and the three attorneys for the 
defendant signed a written consent that the 
trial should proceed before the remaining eleven 
jurors. The trial continued for three days 
afterward, the defendant sitting close to the 
jury-box. At the end of the trial, and after his 
conviction, the defendant asserted that he had 
never consented to the discharge of one juror, 
and that his attorneys had acted without his 
knowledge. His attorneys also said that they 
had not informed their client of their action. 
The trial judge, in a long opinion referring to 
several cases, says that in murder trials the 
presence of twelve jurors cannot be waived, 
but in trials for misdemeanor the defendant 
might waive the right to a full number of 
jurors. In the case before him however he 
said that the attorneys might have kept the de- 
fendant in ignorance of their action in excusing 
the juror, and he allowed a new trial. The 


Supreme Court of Georgia has decided by a 
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majority vote in a recent case that a judge in 
the trial of a capital case had the right to dis- 
charge a juror whose mother had died while 
the case was on trial. The judge, after dis- 
charging the juror, declared a mistrial, and at a 
subsequent trial overruled a plea of former 
jeopardy. The minority judge in the Supreme 
Court held that the trial judge had no right to 
discharge the juror. He says: “When the 
mother of a juror dies, pending the trial of a 
capital case, the true necessity which arises is 
absence from the funeral, not absence from the 
trial. The juror being set apart and dedicated 
to the work of delivering the accused from 
deadly peril, is to be regarded as if in a far 
country, or confined in chains which cannot be 
broken. His public trust denies indulgence to 
his private sorrow. The sacred duty to the 
dead is cancelled by the more sacred duty 
which he owes to the living.” 





It is well rooted in the legal mind that the 
word “month” in mercantile contracts is always 
understood to mean a calendar month, and now 
an English court at Birkenhead has decided in 
the case of Ryan v. Manchester Ship Canal Pon- 
toons and Dry Dock Co., what is to be under- 
stood as a “day” in such contracts. The evi- 
dence in the case showed that in the month of 
January of the present year, communications 
by letter and telegram passed between the 
plaintiff and the defendant company, with ref- 
erence to hiring a steam launch, with the result 
that the defendants agreed to take her at 44a 
day, with attendants. The plaintiff stated that 
he meant a day of twelve hours, whilst the de- 
fendants claimed that it meant one of twenty- 
four hours. At the outset the defendants 
raised an objection that as the contract was in 
writing and unstamped, the plaintiff could not 
sue on it, and further that as the document was 
a charter-party it could not be stamped after- 
ward even on payment of the penalty. After 
hearing arguments of counsel upon this pre- 
liminary objection the judge held that as the 
defendants had not specifically agreed to take 
the launch at the price mentioned in the plain- 
tiff’s telegrams, the contract itself was not com- 
plete on the telegrams and letters, and there- 
fore was partly verbal and partly written. For 








this reason he overruled the objection as to 
non-stamping. He also held that, looking at 
the nature of the transaction, the documents 
did not amount toacharter-party. The action 
then proceeded on its merits. In support of 
the plaintiff's case expert evidence was given, 
that in the steam tug trade of Liverpool, a 
“day” meant a day of twelve hours, and that 
if a tug or launch was employed after that time 
she was entitled to be paid overtime. The de- 
fendants, on the other hand, called witnesses, 
who gave it as their opinion that a day meant 
twenty-four hours. In giving judgment the 
court held that no custom establishing twenty- 
four hours as a day had been proved, and hav- 
ing regard to the evidence given by the plain- 
tiff, and to the fact that the launch was hired 
with attendants, and that there was no accom- 
modation on the launch for the men to sleep at 
night, and only two men were sent with her, a 
day must be considered one of twelve hours. 
The launch having been worked by the defend- 
ants on the canal at night-time as well as dur- 
ing the day, they must pay for any time occu- 
pied beyond the twelve hours at the rate for 
which the twelve hours were charged. 


A prominent lawyer of New Orleans has an 
elephant on his hands, not the figurative article, 
but a real live elephant. It came about in this 
way; Davis’s circus has been exhibiting in the 
lower portion of that city. Business has been 
bad and the employees’ salaries became in 
arrears. The people had to live and the ani- 
mals had to be fed, consequently money must 
be had. Davis in his troubles consulted the 
lawyer, who agreed to advance the necessary 
funds, taking the elephant as security. What 
is bothering the attorney just at present is what 
to do with the beast as it is eating him into 
poverty. 


It is noted that the opinions recently written 
in the Court of Appeals have been much shorter 
than in the earlier days of the court, and the 
evidence of great industry shown by the large 
number of decisions last week gives promise 
that cases will not be allowed to accumu- 
late on the calendar as rapidly as has been 
feared, 
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DEATH OF DAVID DUDLEY FIELD. 


AVID DUDLEY FIELD arrived home at New 
York on Wednesday, April 11, from England 
and Italy, having celebrated his eighty-ninth birth- 
day in Rome, February 13. He sailed from Genoa 
on the Columbia, March 29. The rough voyage 
‘* prostrated everybody on board except Mr. Field.” 
The veteran jurist in his ninetieth year showed to 
better advantage than any other passenger. On 
landing he was ushered into a warm room, where 
the customs inspector examined his baggage. Then 
he went out into the wintry storm, entered a cold 
carriage and was driven to his home, 22 Gramercy 
Park. He went up to his room unassisted, and 
afterward ate a hearty dinner, and received callers. 
At 8:30 on Thursday morning his bell awoke his 
attendant, who found Mr. Field had experienced a 
chill. His doctor was summoned, who found his 
temperature one hundred and two degrees and his 
respiration forty to the minute. His physician 
stayed with him to the end. The Sun says: 


At Mrs. Field’s request Dr. Frank Delafield was called in 
consultation. During the evening Mr. Field sank into a stupor. 
At ll Pp. mu. hecould not speak, although he seemed to under- 
stand what was saidtohim. At 3 4. m., Mr. Field was sinking. 
He would stop breathing entirely for a minute, and then re- 
sume faintly at first and then more regularly, only to lose 
power to breathe again for a minute. At 3:30 Pp. m., the pause 
was longer than a minute, and the doctor said, “ He is dead.” - 


Lady Musgrave of East Grinstead, Sussex, Eng- 
land, his only surviving child, was notified by cable 
of Mr. Field’s death. 

David Dudley Field was the oldest son of the 
Rev. David Dudley Field. He was born in Haddam, 
Conn., February 13, 1805, graduated at Williams 
College in 1825, and was admitted to the bar in 
New York in 1828. He owed none of his position 
or prominence to politics or office. He devoted his 
life to his profession and was the pioneer in reform- 
ing the common-law procedure of the courts and 
doing away with antiquated forms. He succeeded 
in having many of his reforms adopted in this 
State. Asa whole, or in part, they were afterward 
adopted in a majority of the States of the Union, 
and his system formed the basis for the radical re- 
form of procedure in England. Down to 1865 Mr. 
Field was engaged in work of this character. In 
1866 he brought before the public in England his 
proposal for a reform of the law of nations, and in 
1873 presented his ‘‘ Outlines of an International 
Code.” 

He had been a democrat until the Fremont cam- 
paign, but from that time until after the war he was 
arepublican. In the exciting times following the 
Tilden-Hayes election and contest Mr, Field was in 
Congress and took a prominent part in the settle- 
ment of the difficulty, being one of the leading sup- 
porters of the cause of Mr. Tilden. Mr. Field was 


a man of profound learning, of varied attainments 





and of brilliant intellect. His mental faculties were 
unimpaired at the time of his death, although he 
was in the ninetieth year of his age, and he was en- 
gaged upon his autobiography. ‘‘My one great 
ambition,” said he, ‘‘is to have my codes adopted 
all overthe world. They are written and published. 
It is only a question of time when they will be ac- 
cepted.” It was as the great lawyer and codifier of 
the law that he compelled the world’s admiring 
notice and assured to himself a place in its remem- 
brance. ‘‘ Not only was he in his day facile princeps, 
at the head of the bar, in learning and ability be- 
yond the province and compass of any other lawyer 
in America,” remarked Judge Pryor from the bench 
in announcing his death, ‘‘ but he has contributed 
to promote law reform by imparting to our profes- 
sion the accuracy and symmetry of a progressive 
science.’”” Then the judge went on to say that if at 
any time in recent years one had asked the question 
in any civilized land, ‘“‘ Who is the greatest Ameri- 
can lawyer?” the prompt reply would have been, 
‘*David Dudley Field.” This sounds like the lan- 
guage of extravagant eulogy, but it is the sober 
truth. Of his three brothers, one is Justice Field, 
of the Supreme Court of the United States, another 
the late Cyrus W. Field, the father of the Atlantic 
cable, and the third, the Rev. Henry M. Field, like 
his father, a clergyman and historian. 





CONTRACT NOT TO PRACTISE MEDI- 
CINE—BREACH. 


NEW YORK COURT OF APPEALS, NOVEMBER 28, 1893. 


GREENFIELD Vv. GETMAN. 

An agreement of a physician, with a purchaser of his busi- 
ness, not to practise medicine or surgery, providing that 
to practise medicine or surgery shall mean to prescribe 
for, to compound medicine for, advise or visit auy sick 
person, or to perform any act required of a person legaliy 
qualified to practise medicine or surgery, specifying $1,500 
as liquidated damages for a violation thereof, and made in 
pursuance of an agreement to execute merely a contract 
not to practise medicine or surgery, will be held to pro- 
hibit merely the practise of medicine and surgery, and not 
to have been violated by a single visit in consultation on a 
person in extremis, when no charge was made, though a 
small fee was paid, or by prescribing for a few persons 
without charge, who came to his drug store for medicine. 


PPEAL from Supreme Court, General Term, 
Fourth Department. Action by Melvin L. 
Greenfield against George W. Getman and another, 
executors of Jacob F. Getman, deceased. From a 
judgment of the General Term (21 N. Y. Supp. 475) 
affirming a judgment for plaintiff, defendants ap- 


peal. 


Matteson & De Angelis (P. C. J. De Angelis, of 
counsel), for appellants. 


Fish & Burke (R. J. Fish, of counsel), for respond- 
ent. 
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Maynarp, J. The plaintiff has recovered in this 
action for an alleged breach of a covenant with de- 
fendants’ testator not to practise medicine or sur- 
gery within a prescribed territory for a period of 
five years. For convenient description the defend- 
ants’ testator will be referred to as the “ defendant.” 
The contracting parties were physicians and sur- 
geons at Durhamville, Oneida county. The defend- 
ant had been practising medicine at that place for 
ten or twelve years, and the plaintiff had but re- 
cently moved there, when, on April 11, 1884, they 
entered into an agreement by the terms of which 
they were to practise medicine and surgery as co- 
partners for the term of one year, at the expiration 
of which, the contract provided that the defendant 
would execute to the plaintiff a valid written agree- 
ment and ‘guaranty that thereafter he would not 
practise medicine or surgery at Durhamville, or 
within a radius of five miles thereof, or if he did, he 
would forfeit and pay to the plaintiff a sum double 
the consideration named in the agreement, with an 
amount double the fees usually charged in such 
cases, 
so to be executed was the sum of $500 then paid by 
the plaintiff; and it was stipulated that in case of 
failure to execute such agreement, the defendant 
should forfeit and pay to the plaintiff the sum of 
$1,500 as liquidated damages agreed on by the par- 
ties. At the expiration of the year the further 
agreement was made by the defendant, in which he 
covenanted that he would not practise medicine and 
surgery for five years either in the town of Verona, 
Oneida county, or the town of Lenox, Madison 
county, in which towns the village of Durhamville 
is situated. , 

The agreement then contained the following pro- 
vision: ‘‘ Second. It is mutually agreed by and be- 
tween the parties hereto that to practise medicine 
and surgery as above mentioned shall be construed 
to mean to prescribe for, to compound medicine for, 
advise or visit any person sick or disabled, or to 
perform any act or service which the laws of the 
State of New York at present require to be done by 
a person legally qualified to practise medicine and 
surgery.” : 

The agreement further provided, that owing to 
the impossibility of obtaining sufficient evidence on 
which to base the measure of damages for a viola- 
tion of it, the defendant should forfeit and pay to 
the plaintiff the sum of $1,500, which was not to be 
regarded as a penalty for such violation, but as a 
measure of liquidated damages agreed on by the 
parties. After the execution of this agreement the 
defendant remained’ at Durhamville for nearly a 
year, but did not practise his profession, and no 
claim was made for any breach of the agreement 
during that time. He then removed to the village 


The special consideration of the agreement’ 





of Oneida, in the town of Lenox, and two miles dis- 
tant from Durhamville, and entered into partner- 
ship there with another in the business of selling 
drugs, books, stationery, law blanks, wall paper, 
pictures and picture frames, and artists’ materials, 
in which he was engaged until 1889, when he retired 
from the business, and died in July of that year. 
The plaintiff purchased drugs at the store, and it is 
not shown that he made any objection to the con- 
duct of the business by the defendant. 

After the latter’s death the plaintiff presented a 
claim against his estate to the executors of his will 
for the sum of $1,500, damages for the breach of 
the defendant’s covenant not to practise medicine 
and surgery, and upon its rejection brought this ac- 
tion. 

During the four years and over which intervened 
between the execution of the agreement and the 
death of the defendant only nine different acts were 
proven which, it is insisted, constituted the breach 
complained of, and made his estate a debtor to the 
plaintiff in the sum of $1,500. The first of these 
occurred in April, 1887, when he attended as coun- 
sel with two other physicians upon a person in ez- 
tremis, for which he made no charge, but was paid 
and accepted a small fee. This was the only pro- 
fessional visit proven. In all the other cases the 
persons prescribed for came to the drug store, and 
were furnished with medicines suitable for their re- 
spective ailments. Some of these medicines were 
what is known as ‘‘ patent remedies,” and such as 
are kept in stock and for sale at all drug stores. No 
charge was made for medical advice. Only the 
medicines were paid for, and the aggregate of all 
was less than $10. ; 

It is not contended by the plaintiff that this proof 
is sufficient to establish the fact that the defend- 
ant was engaged in the practise of ‘‘ medicine ” and 
‘surgery ” within the prohibited period or radius, 
according to either the popular or legal signification 
of these terms; but it is insisted that the parties 
have, by their agreement, defined what shall con- 
stitute such practice, and that the performance by 
the defendant of a single act, such as is described 
in the second paragraph of the article above quoted, 
rendered him liable for the full amount of damages 
recoverable for a breach of its conditions. Un- 
doubtedly the parties might so stipulate, and they 
would be bound by their contract, and the courts 
could not refuse to enforce it; but before such a 
meaning should be given to an agreement of this 
kind, it should appear, upon a fair and reasonable 
interpretation of its provisions, in the light of the 
circumstances under which it was made, and of the 
evident intent and object of its execution, that no 
other inference is justly permissible. 

While the law, to a certain extent, tolerates con- 
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tracts in restraint of trade or business when made 
between vendor and purchaser, and will uphold 
them, they are not treated with special indulgence. 
They are intended to secure to the purchaser of the 
good-will of a trade or business a guaranty against 
the competition of the former proprietor. When 
this object is accomplished, it will not be presumed 
that more was intended. Construing this agree- 
ment in accordance with its obvious purpose, we 
think the definition in paragraph two of the acts, 
which shall be construed to constitute the practice 
of medicine and surgery, did not enlarge the mean- 
ing of that term, but was regarded by the parties as 
a specification of the things which, if systematically 
or habitually or frequently done, would be a breach 
of the agreement. Ifthe plaintiff's contention pre- 
vails, it would follow that the visitation of a 
single patient, and as an act of charity, would ren- 
der the defendant liable for the full penalty of the 
contract. Even the filling of a physician’s pre- 
scription would be a breach, if this literal and tech- 
nical construction is to be adopted, for it would be 
a compounding of medicine for a sick person, and 
thus within the description of the prohibited acts. 
It was evidently the purpose of the second para- 
graph of the agreement to explain and illustrate the 
meaning of the generic terms employed in the first 
paragraph, and not to subvert or destroy their ordi- 
nary signification. 

Effect should be given to both paragraphs ; other- 
wise the first was superfluous. A covenant not to 
do any act described in the second would have been 
sufficient. The agreement should also be read in 
the light of the previous one by which the defend- 
ant had bound himself to execute it, and which spe- 
cifically described the terms of the obligation he 
was to assume, and which supplied the considera- 
tion for it, That required a guaranty not to prac- 
tise medicine and surgery, and nothing more. 
There was no hint or suggestion of a covenant 
which would render the defendant liable for an iso- 
lated act, which would not in law be deemed to 
constitute the practice of medicine. Unless the 
language employed in the later agreement imports 
an irreconcilable variance, it will be presumed that 
the executed covenant was not intended to have a 
different meaning or a wider scope from that re- 
quired by the terms of the agreement which com- 
pelled its execution. 

It was not necessary to wait until the expiration 
of the five years named in the contract before as- 
serting a claim to the liquidated damages. If the 
respondent’s contention is sound, the making of a 
single professional visit, or the giving of medical 
advice in a single case, constituted a breach of the 
entire covenant, and rendered the defendant liable 
for the full sum stipulated. No more could be re- 
covered if the defendant made daily calls upon the 





sick and administered professional treatment to all 
who applied for relief. Neither reason nor justice 
favors such a view of the rights of the parties un- 
der this contract. 

The defendant was not restrained by his covenant 
from engaging in the business of a druggist. At the 
present day the occupation of a pharmacist and that 
of a physician are essentially distinct. An agree- 
ment not to engage in the one does not preclude the 
party from engaging in the other, so long as the one 
is not used as a cover for the operations of the other. 
There is no sufficient evidence in the record to sup- 
port the conclusion that the defendant made use of 
his business as a druggist for the fraudulent pur- 
pose of escaping liability for a violation of his cov- 
enant. The business was conducted in the usual 
manner, and the plaintiff suffered no damage on that 
account. 

The judgment must be reversed, and a new trial 
granted, with costs to abide the event. 

All concur. ~ 





THE MEASURE OF DAMAGES. 


NEW YORK CITY COURT, GENERAL TERM, DECEMBER, 
1893. 


SrrakoscH v. WRAY. 


The true measure of damages for violating contract to take 
board and lodging is not what the parties agreed to pay 
but what the plaintiff lost in consequence of the breach. 


PPEAL from judgment entered on verdict in 
favor of plaintiff. 


Goeller & Warren, for appellant. 
Julius Lehmann, for respondent. 


Euruicu, C. J. The plaintiff, a boarding-house- 
keeper, agreed to furnish board and lodging to 
forty-five persons, to be sent to her house by the 
committee of the Eleventh International Christian 
Endeavor Convention, of which the defendant was 
treasurer. The members of the committee resolved 
themselves into an organization answering the de- 
scription, under our Code, of a joint-stock associa- 
tion. Code, § 1919; Ebbinghauser v. Worth Club, 
4 Abb. N. C. 300; Clancy v. Terhune, 1 Cir. Ct. Rep. 
239; Cohn v. Borst; 36 Hun, 562. The committee 
assumed charge of every thing connected with the 
enterprise, and made all contracts required to give 
efficacy to the movement. The undertaking was a 
laudable one, capable of beneficial results. The 
plaintiff gave credit to the committee, and made 
her contract on the faith of the responsibility of its 
members. She might have been more exacting by 
requiring some one to agree to be responsible for 
the contract, but, considering the high character of 
the people with whom she was dealing, in all proba- 
bility deemed this precaution unnecessary. 

The claim seems to be a meritorious one, and 
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ought to be discharged in a practical manner by its 


payment. If the plaintiff cannot recover in the 
form in which the recovery has been allowed, we 
fail to see how she is to obtain redress for the 
wrong. The only serious objection we find to the 
recovery is the measure of damages applied. The 
plaintiff was entitled to the actual loss resulting 
from the breach and nothing more. The trial judge 
should have allowed the questions put at folio 115, 
and should have charged as requested by the defend- 
ant’s counsel at folio 146. 

The true measure of damages by a boarding-house- 
keeper against those engaging board and lodging, 
and not taking the agreed accommodations, is not 
what the parties agreed to pay, but what the plain- 
tiff lost in consequence of the breach. Lydecker v. 
Valentine, 71 Hun, 94; Wetmore v. Jaffray, 9 id. 
140; Larabette v. Wendt, 11 id. 432; Reich v. 
McCrea, 13 Supp. 650; Wilson v. Martin, 1 Den. 602. 

For this error the judgment must be reversed and 
a new trial ordered, with costs to appellant toabide 
the event. 

NEWBURGER, J., concurs. 





AMERICAN CLAIMANTS TO THE TOWN- 
LEY ESTATES-- TAXATION OF COSTS— 
CHAMPERTY. 


HIGH COURT, QUEEN'S BENCH DIVISION, LONDON, 
MARCH 16, 1894. 


Re Howe ui THomas; JaQuess v. THOMAS. 


T° was an appeal from an order of Mathew and 

Collins, JJ., dated January 12, last, confirming 
an order made by Master Archibald upon the de- 
fendant to deliver a bill of costs. From the open- 
ing statement of counsel it appeared that in 1875 a 
number of speculators in America conceived the 
idea of making a claim to large estates in Lancashire 
and Yorkshire, known as the Townley Estates. 
For this purpose they found and used a man named 
Lawrence, and in order to get the necessary funds, 
they formed a sort of syndicate, and issued bonds 
which were to be repaid out of the estate when it 
should be recovered. Col. Jaquess, who had been 
called to the bar in America, though he had never 
practised, was sent over to England with a power of 
attorney from Lawrence to carry on the nevessary 
proceedings. He employed Thomas as his solicitor, 
and two actions were brought—one in the Queen’s 
Bench and one in the Chancery Division—both of 
which were unsuccessful. In 1892 an application 
was made by Mr. Rhodes, purporting to act for 
Col. Jaquess, calling upon Thomas to deliver a bill 
of costs and to account for the money received by 
him in the litigation. Thomas set up a settled ac- 
count in September, 1890, and a delivery up of all 
documents. The matter came before Master Archi- 





bald, when the objection was taken that the master 


was not competent to deal with the matter without 
the witnesses being cross-examined. The master 
however heard the case on the evidence then before 
him, directed the delivery of a bill of costs, and 
came to a further finding that Thomas had received 
£11,000. The matter then went to the Divisional 
Court, when the further point was taken that the 
relationship of solicitor and client never existed be- 
tween Jaquess and Thomas, as the real clients were 
people in America. The Divisional Court however 
upheld the finding of the master, and from that de- 
cision the defendant now appealed. 


Murphy, Q. ©., Willis, Q. C., Danckwerts and 
Loehnis appeared in support of the appeal; and 
Rolland argued the case on behalf of Col. Jaquess. 


At the conclusion of the arguments, their lord- 
ships reserved judgment. In delivering their re- 
served judgment 


Linptey, L. J., in reviewing the facts of the case, 
said a person named Lawrence, living in America, 
claimed to be entitled to the Townley Estates, to- 
gether with large sums arising from accumulations 
of rents and profits, the amount of which was put 
at £14,000,000, but it was not clear that any ac- 
cumulations existed. As Mr. Lawrence and his 
predecessors had been out of possession for many 
years, it was of course necessary for him to prove a 
lengthy pedigree and to get over the statute of 
limitations. Lawrence had no means, and it was 
for the purpose of assisting him that the American 
bonds were issued. That was in 1876. Then Col. 
Jaquess was given a power of attorney for the pur- 
pose of prosecuting the claim. The first claimant 
having died, the proceedings were continued by his 
son, who also gave a power of attorney to Col. 
Jaquess. In the action of Lawrence v. Lord Norreys, 
38 W. R. 753; 15 App. Cas. 210, Thomas was the 
solicitor on the record, and he was from time to 
time supplied by Jaquess with money. The corre- 
spondence proved a retainer of Thomas by Jaquess 
and Lawrence, and he held that the relation of solic- 
itor and client did exist between Thomas and 
Jaquess. The so-called settled account was false 
and fraudulent from beginning to end. 

The agreement by which persons in America sub- 
scribed money to prosecute the litigation, upon the 
terms that if successful they should be paid con- 
siderable sums of money to be raised out of the 
estates when recovered, was obviously illegal on the 
ground of maintenance and of that species of it 
called champerty. The fact that the agreement was 
made in America did not prevent it from being 
illegal and void in this country. Graham v. Levi, 
16 C. B. (N.S.) 73. But it was certainly startling to 
hear it contended that a solicitor and officer of the 
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High Court could set up such a defense against a 
client invoking the jurisdiction of the court to com- 
pel such solicitor to deliver a bill of costs and cash 
account for work done and money received by him 
in his character of such solicitor. Was the court to 
listen to a solicitor who, after acting for and advis- 
ing his client and taking his money, was mean 
enough to denounce him and set up the illegality of 
the client’s conduct as a reason why the court should 
not call its own officer to account? Or was the court 
judicially to hold that, although it might strike such 
a solicitor off the rolls, it could not legally compel 
him to do that which every man with a spark of 
honor would do without hesitation, viz.: account 
to the client who had employed him? The court 
emphatically protested against any such notion. 
The court expected and exacted a high standard of 
honor on the part of solicitors to their clients, and 
should not listen, and would not listen, to such a 
scandalous defense as that set up by Mr. Thomas in 
this case. The court did not blame counsel for 
arguing suchapoint. They did their duty in raising 
it, and in deference to them the court had con- 
sidered it, but having done so the court dismissed 
it as wholly untenable. The doctrine laid down by 
Lord Mansfield in Holman v. Johnson, Cowper, 343, 
and recently acted upon by the Court of Appeal in 
Scott v. Brown (1892), 2 Q. B. 724, had never been 
applied, and in the opinion of the court should not 
be applied, to the exercise of the jurisdiction of the 
court over its own officers. It might however be 
added, that there was no proof that either Jaquess 
or Thomas was to share the estate if recovered, and 
that it did not concern Thomas where Jaquess got 
money from. Thomas was not employed to raise 
money. Jaquess and Thomas’s payment was not 
conditional on money being illegally raised. It was 
plain that Thomas was a dishonest man, whose word 
was not to be trusted, and the court did not believe 
that Col. Jaquess was so innocent a dupe as his 
counsel had endeavored to make out. There was 
much in Col. Jaquess’s conduct which, to say the 
least of it, looked like misleading his American 
friends and inducing them to believe that he was 
spending more money than he really was in prose- 
cuting the claim. The charges against Thomas and 
the charges against Col. Jaquess were so serious 
that the court would not be discharging its duty to 
the public if it did not impound all the exhibits, 
and send them, together with the office copies of the 
affidavits, to the public prosecutor, with an intima- 
tion that they ought to receive his attention. The 
evidence before them might not be sufficient for 
criminal proceedings, but that was a matter for the 
public prosecutor to consider, and it would also be 
for him to consider if, the present evidence being 
insufficient, further evidence could be obtained in 
this country to justify such proceedings. There 





had been disclosed in the course of the case such a 
tissue of fraud, uttering false documents, obtaining 
money under false pretenses, conspiracy, perjury, 
and perhaps forgery that the court was judicially 
bound to call the attention of the public prosecutor 
to the matter, and that would accordingly be done. 
This was the judgment of the court, and the appeal 
would accordingly be dismissed with costs. 





A WOMAN’S LAWYERS’ CLUB. 


HE wide difference between a lawyer’s club and 

a law club is being demonstrated by some am- 
bitious San Francisco ladies, to their present satis- 
faction and possible future gain and improvement. 
The Portia Law Club, as it is called, was founded 
by women and its members are composed entirely 
of women, while the officers have high-sounding 
legal titles, such as dean, registrar, and faculty. It 
will have a capital stock, shares, admission fees, and 
regular dues, like any other established and well- 
organized club, and will be managed on business 
principles, which, it is hoped, may bring them 
greater financial success than is so often the fate of 
their more learned brothers. The object of the club 
isthe study of law, not especially to become lawyers, 
but to increase their store of knowledge in such a 
way as to give them more self-reliance, and make 
them less dependent on men for their information 
‘*about the power of married women to sign a deed, 
or what is the widow’s share of an estate, or what 
are the grounds for divorce.” While they do not 
expect to practise, they hope to gain a complete 
education in law. The membership has grown so 
rapidly and such intense interest is shown that suc- 
cess seems assured, and the club is already con- 
sidered one of the permanent institutions of the city. 
The principal qualifications for membership are 
learning and ability to understand the lectures which 
will be given from time to time by eminent lawyers 
who may be induced to brave the glances of so many 
intellectual women. All women lawyers who visit 
the city will also have an opportunity to display 
their knowledge of law before the club. The dean, 
Mrs. Clara 8. Foltz, is the only member who has been 
admitted to the bar, and at all public ceremonies of 
the club she will wear a cardinal plush gown 
trimmed with ermine, and a cardinal mortar board 
on her head. Later on all the members will wear 
this becoming cap, ‘‘which is indicative of a 
scholar.” The mortar board is the distinctive em- 
blem of the organization, and the club note paper is 
to be embellished with a classical head, on which 
rests this significantsymbol. The ladies have joined 


together in this with a serious purpose and an earnest 
desire to ultimately establish a law college for 
women, the first one in the world.—New York Sun. 
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AMENDMENTS AND NEW LAWS OF 1894. 


[Former numbers 12, 18, 14 and 15 of the JournaL 
give the amendments by the General Laws of 1894, 
prior to ones noted in this issue.] 

All laws and amendments are now in effect ex- 
cept where specially noted as not taking effect until 
a date given. 

BaNnkING Law. 

Chap. 689, sec. 117, subd. 1, L. 1892, amended by 
chap. 178, L. 1894, viz.: strike out ‘‘ fifty per cent” 
and insert in place thereof ‘‘twenty-five per cent” 
and at end of present subdivision add the follow- 
ing: ‘‘The estimate of the cost of said building 
and lot, and the plans of the building to be erected 
shall first be submitted to the superintendent of 
banks for his approval, before the purchase of the 
lot is made or before the erection of the building is 
commenced, 

Chap. 409, sec. 321, L. 1882, amended by chap. 
196, L. 1894, viz. : 

§ 321. The term, doing a banking business, as 
used in this chapter, means doing any such busi- 
ness as a corporation may be created to do under 
article two of the banking law, or doing any busi- 
ness which a corporation is authorized by such 
article to do. The term foreign banker doing a 
banking business in this State, as used in this 
chapter, includes: 

1. Every foreign corporation doing a banking 
business in this State, except a national bank. 

2. Every unincorporated company, partnership or 
association of two or more individuals organized 
under or pursuant to the laws of another State or 
country, doing a banking business in this State. 

8. Every other unincorporated company, partner- 
ship or association of two or more individuals doing 
a banking business in this State, if the members 
thereof, owning more than a majority interest 
therein, or entitled to more than one-half of the 
profits thereof, or who would, if it were dissolved, 
be entitled to more than one-half the net assets 
thereof, are not residents of this State. 

4, Every non-resident of this State doing a bank- 
ing business in this State, in his own name and right 
only. Every foreign banker doing a banking busi- 
ness in this State, and every officer, manager, agent, 
principal or member thereof, shall be liable for the 
payment to the state treasurer, on or before the first 
day of February in each year, of a tax of one-half 
of one per cent on the amount of such business done 
in this State by such banker, during the year ending 
with the next preceding thirty-first day of Decem- 
ber; which amount shall be ascertained as follows: 
By first computing the daily average for each month 
of the moneys outstanding upon loans, and of all 
other moneys received, used or employed by such 





banker in connection with such business, and by 
then dividing the aggregate of such monthly aver- 
ages by the number of months in which such banker 
shall, during such years, have been doing a banking 
business in this State, and the quotient resulting 
shall be deemed the amount of such business. 

§ 322. It shall be the duty of every foreign banker 
doing a banking business in this State and of every 
officer, manager, agent, principal, partner or mem- 
ber of such foreign banker, to cause a written report 
to be made to the comptroller, upon blanks to be 
furnished by the comptroller, or in such other man- 
ner as the comptroller shall direct, on or before the 
first day of February in each year, verified by the 
affidavit of such foreign banker or of such officer, 
manager or agent thereof, and stating the amount 
of State tax which such foreign banker is liable to 
pay by virtue of this chapter, and setting forth in 
detail the daily averages for each month of the year 
ending on the next preceding thirty-first of Decem- 
ber, which forms the basis of computing such tax, 
and such further or additional information as to the 
business of such foreign banker done in this State, 
as may be required by the comptroller. For failure 
or neglect to make such report or pay any such tax, 
which any such banker is liable to pay on or before 
the first day of February in any year, a penalty of 
ten per cent on the amount of the tax is hereby im- 
posed, If any such report shall not be made on or 
before the first day of February in any year, or if 
any such report made shall be unsatisfactory to the 
comptroller, the comptroller is authorized to ex- 
amine, or to cause to be examined by a commissioner 
appointed by him for that purpose any foreign 
banker failing to make such report, or whose report 
is unsatisfactory, and the officers, managers, agents 
and employees of such foreign banker ; and the books, 
papers and records of such foreign banker, or other 
data relating to such business, for the purpose of 
ascertaining the amount of the tax which such 
foreign banker is liable to pay. For the purpose of 
such examination the comptroller or such commis- 
sioner is authorized to take and hear testimony, to 
hear and receive affidavits, and to take depositions 
and require the attendance of witnesses. On com- 
pleting such examination, it shall be the duty of the 
comptroller to fix and determine the amount of such 
tax, and of the penalty, if any, which such foreign 
banker is liable to pay by virtue of this chapter and 
to settle an account for such tax and penalty, to- 
gether with the expenses of such examination, 
against such foreign banker; and such penalty and 
expenses shall be added to the amount of the tax. 
Each person liable for the payment of the tax shall 
be liable also for the payment of the amount of such 
penalty and expenses. The amount of any tax, 
penalty and expenses payable by virtue of this chap- 
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ter may be recovered by the people of the State in 


an action brought by the attorney-general at the in- 
stance of the comptroller; or the comptroller may 
issue his warrant under his hand and official seal, 
directed to the sheriff of any county in the State, 
commanding him to levy .upon and sell the goods 
and chattels, lands and tenements found within his 
county of such foreign banker or other person named 
in such warrant, liable for the payment of any tax, 
penalty or expenses by virtue of this chapter, the 
amount of each of which shall be specified in such 
warrant, together with the interest thereon from the 
time such tax was payable, and costs of executing 
such warrant. Such warrant shall be a lien upon 
and shall bind the personal property of each person 
against whom it shall be issued, from the time an 
actual levy shall be made by virtue thereof, and the 
sheriff to whom such warrant shall be directed shall 
proceed upon the same in all respects with the like 
effect and in the same manner as prescribed by law 
in respect to an execution issued against property 
upon a judgment rendered bya court of record, and 
shall be entitled to the same fees and costs for his 
services in executing the same, to be collected in 
the same manner. 

§ 323. Every foreign banker doing a banking 
business in this State, and his managers, agents and 
employees‘shall cause to be kept at all times in the 
office where such business is transacted in this State, 
a full and accurate account of the moneys used or 
employed in such business and of the deposits 
therein; and such account shall be subject to the 
inspection of the comptroller, or of any clerk desig- 
nated by him to inspect it during business hours of 
any day on which business may lawfully be trans- 
acted. 

CopE oF CiviL PROCEDURE. 

Section 820, amended by chap. 246, L. 1894, to 
read viz. : 

§ 820. Interpleader by order in certain cases.—A 
defendant against whom an action to recover upon a 
contract, or an action of ejectment, or an action to 
recover a chattel, is pending, may, at any time before 
answer, upon proof, by affidavit, that a person, not a 
party to the action, makes a demand against him for 
the same debt or property, without collusion with him, 
apply to the court, upon notice to that person and 
the adverse party, for an order to substitute that 
person in his place, and to discharge him from lia- 
bility to either, on his paying into court the amount 
of the debt, or delivering the possession of the prop- 
erty, or its value, to such person as the court directs; 
or upon it appearing that the defendant disputes, 
in whole or in part, the liability as asserted against 
him by different claimants, or that he has some in- 
terest in the subject-matter of the controversy which 
he desires to assert, his application may be for an 





order joining the other claimant or claimants as co- 
defendants with him in the action. The court may, 
in its discretion, make such order, upon such terms 
as to costs and payments into court of the amount 
of the debt, or part thereof, or delivery of the pos- 
session of the property, or its value or part thereof, 
as may be just, and thereupon the entire controversy 
may be determined in the action. 


Section 1678, amended by chap. 263, L. 1894, t« 
read viz. : 

§ 1678. A sale made in pursuance of any provision 
of this title must be at public auction to the highest 
bidder. Notice of such sale must be given by the 
officer making it, as prescribed in section fourteen 
hundred and thirty-four of this act for the sale by 
a sheriff of real property, by virtue of an execution, 
unless the property is situated wholly or partly in a 
city in which a daily newspaper is published, and, 
in that case, by publishing notice of the sale in such 
a daily paper at least twice in each week for three 
successive weeks, or in a weekly paper published in 
a city, once in each of the six weeks, immediately 
preceding the sale, or in the city of New York or 
the city of Brooklyn, in two such daily papers. 
Notice of the postponement of the sale must be pub- 
lished in the paper or papers wherein the notice of 
sale was published. The terms of the sale must be 
made known at the sale, and if the property, or any 
part thereof, is to be sold subject to the right of 
dower, charge or lien, that fact must be declared at 
the time of the sale. If the property consists of two 
or more distinct buildings, farms or lots they shall 
be sold separately, unless otherwise ordered by the 
court; and provided further that where two or more 
buildings are situated on the same city lot, they may 
be sold together. 

§ 2. This act shall take effect September first, 
eighteen hundred and ninety-feur. 

Section 2232, subd. 4, amended by chap. 232, L. 
1894, to read viz. : 

4. Where he, or the person to whom he has suc- 
ceeded, has intruded into, or squatted upon, any 
real property, without the permission of the person 
entitled to the possession thereof, and the occu- 
pancy, thus commenced, has continued without per- 
mission from the latter; or, after a permission given 
by him has been revoked, and notice of the revoca- 
tion given to the person or persons to be removed. 

§ 2. This act shall take effect September first, 
eighteen hundred and ninety-four. 

Section 2413, amended by chap. 264, L. 1894, to 
read viz. : 

§ 2413. Notice of presentation of’ petition. —If the 
petition be to change the name of an infant, and is 
made by the infant’s next friend, notice of the time 
and place at which the petition will be presented 
must be served upon the father, or if he is dead or 
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cannot be found, upon the mother, or if both are 
dead or cannot be found, upon the general guardian 
or guardian of the person of the infant, in like man- 
ner as a notice of motion upon an attorney in an action, 
unless it appears to the satisfaction of the court that 
the infant has no father or mother, or that both reside 
without the State or cannot be found, and that he 
has no guardian residing within this State, in which 
case the court may dispense with notice or require 
notice to be given to such persons and in such man- 
ner as the court thinks proper. If the petition be 
made by a corporation located elsewhere than in the 
city and county of New York, notice of the presen- 
tation thereof shall be published once in each week 
for six successive weeks in the State paper (at Al- 
bany in which notices by State officers are authorized 
by law to be published), and in a newspaper of 
every county in which such corporation shall have 
a business office, or if it has no business office, of 
the county in which its principal corporate property 
is situated or in which its operations are or thereto- 
fore have been principally conducted, which news- 
paper, if it be a banking corporation, shall be desig- 
nated by the superintendent of banks, if any insur- 
ance corporation, by the superintendent of insurance, 
or if a railroad corporation, by the railroad com- 
missioners. In the city and county of New York such 
notice shall be published once in each week for six 
successive weeks in two daily newspapers published 
in such county. 

§ 2415. When change to take effect.—If the order 
shall be fully complied with, and within forty days 
after the making of the order, an affidavit of the 
publication thereof shall be filed and recorded in 
the office in which the order is entered, and in each 
office in which certified copies thereof are required 
to be filed, if any, the petitioner shall, on and after 
the day specified for that purpose in the order, be 
known by the name which is thereby authorized to 
be assumed, and by no other name. No proceed- 
ings heretofore had under sections two thousand 
four hundred and fourteen and two thousand four 
hundred and fifteen of the Code of Civil Procedure 
for the change of the name of a corporation, shall 
be invalid by reason of the non-filing of an affidavit 
of the publication of the order changing such name 
within twenty days from the date thereof. 


Section 2417, amended by chap. 258, L. 1894, to 
read viz. : 

§ 2427. Hearing ; original papers may be used.— 
The court or the referee is entitled to use, upon the 
hearing, the original petition, and the schedules 
annexed thereto; and the clerk must transmit them 
accordingly, upon the written order of the judge, 
or of the referee. In that case, they must be re- 
turned with the decision or report. The court may, 
at any stage of the proceedings before final order, 





on the application of the petitioners, or a majority 
of them, or on the application of the temporary re- 
ceiver, grant an order amending the schedules an- 
nexed to the original petition, by the the insertion 
of additional items, or by making the statements or 
inventory fuller and in greater detail than as 
originally filed, with the like effect as though said 
petition and schedules had been originally presented 
and filed as amended. 








Copk oF CRIMINAL PROCEDURE. 

Section 465, subd. 7, amended by chap. 270, L. 
1894, to read viz.: 

7. Where it is made to appear, by affidavit, that 
upon another trial the defendant can produce evi- 
dence such as, if before received, would probably 
have changed the verdict; if such evidence has 
been discovered since the trial, is not cumulative; 
and the failure to produce it on the trial was not 
owing to want of diligence. The court in such cases 
can however compel the personal appearance of the 
affiants before it for the purposes of their personal 
examination and cross-examination, under oath, 
upon the contents of the affidavits which they sub- 
scribed. 

INSURANCE Law. 

Chap. 690, L. 1892, § 209, amended by chap. 271, 
L. 1894, after words, “as defined in this article,” 
words *‘ including those heretofore organized with 
a capital stock, and transacting such business, but 
not including any that shall hereafter be organized 
with a capital stock.” 

Also, by adding at the end of present section, 
after the last word, the following: ‘‘ No corpora- 
tion, company or association possessed of a capital 
stock, as specified in this section, shall advertise 
such capital stock in oron any printed matter, ad- 
vertisement, policy or certificate issued or circu- 
lated in this State; nor shall any agent or broker 
or solicitor advertise it as a stock company, or as 
possessed of a capital stock, but its total assets may 
be advertised as assets.” 


Laws REPEALED. 

Sections 11, 12, 18, 14, 15, 16, 17, 18, 19, 20, 21 
and 22 of chap. 453, L. 1889, as amended by chap. 
417, L. 1893, are repealed by chap. 272, L. 1894. 

Chap. 312, L. 1893, is repealed by chap. 266, L. 
1894. 

Chap. 245, L. 1854, chap. 289, L. 1867, and chap. 
505, L. 1885, are repealed by chap. 235, L. 1894, 
known as the ‘‘ Joint-Stock Association Law,” given 
hereafter. 

New Law. 

Chap. 266, L. 1894: 

§ 1. The superintendent of State prisons may em- 
ploy, or cause to be employed, not to exceed three 
hundred of the convicts confined in each State 
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prison in the improvement of the public highways 
within a radius of thirty miles from such prison and 
outside of an incorporated city or village. 

§ 2. The agent and warden of each prison may 
make such rules as he may deem necessary for the 
proper care of such prisoners-'while so employed, 
subject to the approval of the superintendent of 
State prisons. 

§ 3. The agent and warden of each prison may 
designate, subject to the approval of the superin- 
tendent of State prisons, the highways, and por- 
tions thereof, upon which such labor shall be em- 
ployed; and such portions so designated and 
approved shall be under his control during the time 
such improvements are in progress, and the State 
engineer and surveyor shall fix the grade and width 
of the roadway of such highways and direct the 
manner in which the work shall be done. 

§ 4. The superintendent of State prisons is hereby 
authorized to purchase any machinery, tools and 
materials necessary in such employment. 


Chap. 253, L. 1894: 

Whenever the keeper of any hotel or inn shall re- 
ceive into his hotel or inn any person as a boarder, 
he shall have a lien upon and right to detain the 
baggage and effects of such boarder to the same 
extent and in the same manner as if such boarder 
had been received as a guest; and such lien may 
be enforced in the mauner prescribed by law for the 
enforcement of a lien upon the baggage or effects 
of a guest. 


Chap. 235, L. 1894 — Chap. 45, Gen. Laws — the 
Joint-Stock Association Law: 


Section 1. Short title. 
2. Definitions. 
. Contents of articles of association. 
Certificate to be filed within sixty days and annually 
thereafter—penalty—evidence. 
Dissolution. 
. Power to take and convey real property. 
Changing articles of association. 
When officer or stockholder not privileged from tes- 
tifying. 
9. Laws repealed, i 
10. When to take effect. 

§ 1. Short title.—This chapter shall be known as 
the Joint-Stock Association Law. 

§ 2. Dejinitions.—As used in this chapter, the 
term joint-stock associations includes every unin- 
corporated joint-stock association, company or en- 
terprise having written articles of association and 
capital stock divided into shares, but does not in- 
clude a corporation; and the term stockholder in- 
cludes every member of such an association. 

§ 3. Contents of articles af association.—The arti- 
cles of association of a joint-stock association may: 

1. Provide that the death of a stockholder thereof 
or the transfer of his shares or stocks therein shall 
not work a dissolution of the association. 


~~ 
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2. Prescribe the number of its directors, not less 
than three, to have the sole management of its 
affairs. 

3. Contain any other provision for the manage- 
ment of its affairs, not inconsistent with law. 

§ 4. Certificate to be filed within sixty days, and 
annually thereafter—penalty—evidence,—Every joint- 
stock association transacting business within this 
State shall, within sixty days after its formation’ 
and in each January thereafter, file with the secre- 
tary of State, and with the clerk of the county in 
which its principal business is carried on, a written 
certificate, signed and verified by its president and 
treasurer, stating the name and date of organization 
of such association, the number of its stockholders, 
the names and places of residence of its officers, and 
its principal place of business. Such certificates 
shall be recorded in such offices respectively. Any 
such certificate, the record thereof, or a certified 
copy of such certificate or record, shall be presump- 
tive evidence of the truth of all facts therein stated 
against such association, its officers and stockhold- 
ers. The officers of a joint-stock association who 
fail to comply with the provisions of this section 
shall be jointly and severally liable to pay to the 
people of this State a penalty of $50 for each day 
such failure continues. 

§ 5. Dissolution.—A joint-stock association shall 
not be dissolved except in pursuance of its articles 
of incorporation, or by consent of all its stockhold- 
ers, or by judgment of a court for fraud in its man- 
agement, or for good cause shown. 

§ 6. Power to take and convey real property.—A 
joint-stock association, in the name of, its president, 
as such president, may purchase, take, hold and 
convey such real property only: 

1. As may be necessary for its immediate accom- 
modation in the convenient transaction of its busi- 
ness, 

2. As may be mortgaged to it in good faith by 
way of security for loans made by or moneys due 
to it. ' 

3. As it may purchase at sales under judgments, 
decrees or mortgages held by it. 

§ 7. Changing articles of association.—Any change 
in the articles of association of a joint-stock associa- 
tion, not inconsistent with law, may be made with 
the consent of all its stockholders, or otherwise, as 
the articles of association may provide. Unless the 
articles of association of a joint-stock association 
contain provisions to the contrary, its directors may 
be increased or reduced to not less than three; its 
capital stock may be increased or reduced, or the 
term of its existence may be extended with the con- 
sent of its stockholders owning at least two-thirds 
of its stock issued and outstanding, on the follow- 
ing terms and conditions: The consent of the requi- 
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site number of stockholders must be given by vote, 
or by writing presented and filed, at a regular or 
regularly called special meeting. Notice of the 
time and place of such meeting, with notice of the 
proposed change must be personally served on each 
stockholder of the association at least thirty days 
before the meeting, or by mailing it to such stock- 
holder at his last known post-office address at least 
six days before the meeting. The amount of its 
capital stock shall not be reduced below the amount 
of its paid-up capital stock, nor shall it be reduced 
if the liabilities of the association exceed its assets. 

§ 8. When officer or stockholder not privileged from 
testifying. —An officer or stockholder of a joint-stock 
association is not privileged from testifying in an 
action or proceeding against such association or any 
stockholder thereof as to its existence, the members 
composing it, or any fact relating to its organiza- 
tion. 

§ 9. Laws repealed.—The following laws are re- 
pealed : 

Of the Laws of 1854, chap. 245. 

Of the Laws of 1867, chap. 289. 

Of the Laws of 1885, chap. 505. 





JUDGES, WAGES, AND STRIKES. 


‘{\HE sooner the Supreme Court of the United 

States lays down thé law, intelligibly and au- 
thoritatively, as to the legal rights and obligations 
of employees on railroads in the hands of Federal 
receivers, the better for all concerned. 

In the now famous Northern Pacific case, Circuit 
Judge Jenkins of Wisconsin granted an injunction 
restraining the employees from conspiring or com- 
bining to quit the service of the receivers on January 
1, of this year, or at any other time, and also from 
ordering, recommending, approving or advising 
others to quit. For this exercise of judicial au- 
thority Judge Jenkins is about to undergo the ordeal 
of investigation at the hands of a committee of the 
House of Representatives—Mr. Boatner, of Louisi- 
ana, chairman. The house’s instructions to this 
committee are, to ascertain and report whether the 
Hon. J. G. Jenkins ‘‘ has exceeded his jurisdiction 
in granting said writs, abused the powers or process 
of said court, or oppressively exercised the same, or 
has used his office as judge to intimidate or wrong- 
fully restrain the employees of the Northern Pacific 
Railway Company, or the officers of the labor or- 
ganizations with which said employees or any of 
them were affiliated, in the exercise of their rights 
and privileges under the laws of the United States.” 

At Omaha, April 5, another Federal circuit judge, 
the Hon. H. C. Caldwell of Arkansas, gave a de- 
cision in the Union Pacific wage schedule case that 
has pleased the labor organizations as much as the 
Jenkins injunction angered them. The court, he 





said, had no authority to direct or enjoin the men 


to remain in the service of the receivers. Specific 
performance of a contract to render personal service 
could not be enforced by injunction, he said. The 
wages of the men must not be reduced below a 
reasonable and just compensation for their work, he 
said, even though the payment of such fair wages 
means no dividends on the stock and no interest on 
the bonds. Judge Caldwell said further: 

A corporation is organized capital; it is capital consisting 
of money and property. Organized labor is organized capital; 
its capital consisting of brains and muscle. What it is lawful 
for one to do, it is lawful for the other to do. It is lawful for 
stockholders and officers of a corporation to associate and to 
confer together for the purpose of reducing the wages of em- 
ployees, or for devising other means of making their invest- 
ments profitable; it is equally lawful for organized labor to as- 
sociate, consult and confer with a view to maintain or increase 
wages. Both act from the promptings of enlightened selfish- 
ness, and the action of both is lawful when no illegal or crimi- 
nal means are used or threatened. . 

At Milwaukee, April 6, Judge Jenkins modified 
his injunction by striking out the clause restraining 
employees from ‘‘ ordering, recommending, approv- 
ing or advising” a strike on the part of fellow em- 
ployees. This clause, he explained, was specifically 
directed to the chiefs of the men’s organizations; 
was inserted out of abundant caution; was perhaps 
unnecessary; was perhaps susceptible of miscon- 
struction, and might be used as a text for declama- 
tory appeals to the men’s prejudices and passions. 
So he would strike it out. But the court’s order, 
except as thus modified, must stand. The Northern 
Pacific road is in the court’s custody. Its twelve 
thousand employees are vice-officers of the court, 
responsible to the court for their conduct. The 
road is engaged in inter-state commerce. It carries 
the United States mails. It is the duty of the court 
to keep it ‘‘a going concern” and to see to it that 
it discharges its duties. Says Judge Jenkins: 


It would be anomalous indeed if the court, holding this 
property in possession in trust, could not protect it from injury 
and could not restrain interference which would render abor- 
tive all efforts to perform the public duties charged upon this 
railway. It was suggested by counsel that as improper inter- 
ference with this property during its possession by the court 
is a contempt, punishment therefor would furnish ample 
remedy, and that therefor an injunction would not lie. This 
is clearly an erroneous view. Punishment for contempt is not 
compensation for an injury. The pecuniary penalty for con- 
tumacy does not go to the owner of the property injured. 
Such contempt is deemed a public wrong, and the fine inures 
to the government. The injunction goes in prevention of 
wrong to property and injury to public welfare. * * * The 
restraining portion of the writ complained of and now under 
consideration prohibited these men from combining and 
espiring to quit this service with the object and intent of crip- 
pling the property of the receivers and embarrassing the 
operation of the road, and from carrying that conspiracy into 
effect. The writ was in prevention of the mischief asserted. 
In no respect, as I conceive, does that portion of the writ in- 
terfere with individual liberty. 


While the Wisconsin circuit judge has drawn 
down upon himself a congressional investigation, 
there is a rumor from Washington that the Arkansas 
circuit judge has incurred displeasure at the other 
end of Pennsylvania avenue by his tart talk from 
the bench to the Union Pacific receivers. These 
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gentlemen were appointed by the court, but it is 
said that they were selected or at any rate recom- 
mended by President Cleveland. Moreover, here is 
poor District Judge Dundy of Nebraska complain- 
ing in open court that he has got into trouble by 
following Judge Jenkins’s lead, that Union Pacific 
employees have been “firing threatening letters” 
at him, and that he has been denounced all over the 
country. 

Let us have the muddle cleared up by the Su- 
preme Court at the earliest practicable day. Then 
these judges of the lower courts, the receivers and 
the employees will know where they are. 





A STEP BACKWARD IN CRIMINAL LAW. 


R. JACOB RICE of Rondout, who represents 
the seventeenth Senate district in the State 
Senate, has brought forward in the Legislature a 
remarkable proposition to change the law relating 
to the names of witnesses on indictments. Ever 
since the adoption of the Code of Criminal Pro- 
cedure, in 1881, the law has provided that the names 
of the witnesses who have been examined before 
the grand jury, or whose depositions have been read 
before that body, must be indorsed upon the in- 
dictment before it is presented to the court. If the 
names are omitted, it is made the imperative duty 
of the court to direct that they be furnished to the 
defendant, at any time before trial, upon his appli- 
cation for them. 

Senator Rice proposes to amend the Code of 
Criminal Procedure so as to make it provide that 
the names of the witnesses before the grand jury 
shall not be indorsed upon the indictment, and that 
the names of such witnesses shall not be furnished 
to the defendant, except upon an order of the judge 
that in his opinion justice requires that the defend- 
ant shall be apprised of these names; and he would 
require five days’ notice of the application for the 
order, to be given to the district attorney. 

This would be a change in the wrong direction. 
As long ago as 1850, the code commissioners of this 
State, three very distinguished lawyers, Arphaxed 
Loomis, David Graham and David Dudley Field, 
recommended the adoption in this State of the exist- 
ing provision of law, requiring the names of the wit- 
nesses to be indorsed upon the indictment. Here 
is what they said upon the subject: 

“ This provision is in accordance with the English practice, 
which, with all its supposed severity in the punishment of 
crime, proceeds upon the principle that no advantage shall be 
denied to the defendant, adapted to enable him to meet and 
defend the charge. And indeed, so far has it been carried in 
that country, that the judges are in the constant habit of re- 
quiring the prosecuting counsel to place upon the stand as 
witnesses all who were examined before the grand jury. Ina 
case recently reported, where the counsel for the prosecution 
had refused to do this because the witness was adverse to the 


prosecution, the judge declared that unless the counsel called 
him he himself would do so, that the defendant might have 


| the privilege of a 


cross-examination; and gave as his reason, a 
sentiment alike honorable to the bench and to the law, that 
the object of a public prosecution was the attainment of truth 
and not the conviction of the defendant.” 


Certainly, it is only fair to let the defendant in a 
criminal case know the names of the persons upon 
whose testimony he is to be brought to trial. To 
change the law in this respect would be a step back- 
ward which the Legislature ought not to take.— 
New York Sun. 





Abstracts of Recent Decisions. 


CRIMINAL LAW—ASSAULT WITH INTENT TO KILL.— 

Where, in a prosecution for assault with intent to 
murder, defendant alleged self-defense, in that 
prosecutor slapped him in the face, and was in the 
act of drawing his pistol when the assault was com- 
mitted, the court did not err in failing to charge the 
law of retreat, for, if defendant’s evidence was true, 
the danger to him was imminent, and he could not 
have been required to retreat. Lee v. State (Tex.), 
24S. W. Rep. 509. 
GAMBLING HOUSE— LIABILITY OF WIFE. 
— When husband and wife reside together he 
is the head of the house, whether it be owned by or 
be rented to the one or the other. When both are 
present, it is his duty, not hers, to prevent unlawful 
gambling therein, and, in order to hold her liable 
criminally for permitting such gambling, it must 
appear affirmatively that she was active in the gam- 
bling permission, not merely that she was passive in 
the matter, and took no measure to hinder or pre- 
vent the game. Bell v. State (Ga.), 18S. E. Rep. 
186. 

LANDLORD AND TENANT—DENIAL OF LANDLORD'S 
TITLE.— In an action by a landlord against his 
tenant, whether the action be debt, assumpsit, 
covenant, or unlawful detainer, where neither fraud 
or mistake is shown in the procurement of the lease, 
no proof of title is required by the landlord, for in 
such case the tenant is estopped from denying the 
title of his landlord. Voss v. King (W. Va.), 18 8. 
E. Rep. 762. 

TELEGRAPH COMPANIES— MESSAGE ON SuNDAY.— 
By section 4579 of the Code it is made unlawful 
for any person (and this includes a telegraph com- 
pany) to pursue his business or the work of his or- 
dinary calling upon the Lord’s day, works of neces- 
sity or charity only excepted. It follows that a 
telegraph company is not put by law, and cannot 
put itself by contract, under any duty to transmit 
and deliver messages on that day, unless by reason 
of the subject-matter of the messages in question 
their transmission and delivery can be fairly con- 
sidered as a work of necessity or charity. Western 
Union Tel. Co. v. Hutchenson (Ga.), 18 S. E. Rep. 
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Hew Books aud Rew Editions. 


THe ComsBineD OFrFiciaAL SERIEs or NEw YorK 
SraTe Reports AND SEssion Laws. 


Official reports of all cases adjudged in all courts of record and 
the Session Laws of the State of New York, issued weekly. 
Banks & Brothers-James B. Lyon. Digest of cases decided 
in the courts of the State of New York and reported in the 
combined official series, issued weekly, quarterly and an- 
nually. James B. Lyon, publisher. 


In the spring of 1893, the publishers of the Court 
of Appeals Reports, Supreme Court Reports, Mis- 
cellaneous Reports and the Laws of New York, an- 
nounced that all these reports together with the 
Session Laws would thereafter be published in 
weekly parts, the advance sheets containing the 
identical paging of the official reports, and that 
thereafter bound volumes would be furnished to 
subscribers to the series without extra charge, the 
subscription price being fixed at $30 a year. 

There are now upon the shelves of the lawyers of 
the State under this arrangement, four volumes of 
the New York Reports, 187 to 140 inclusive; eight 
volumes of Hun, 74 to 81 inclusive; the first six 
volumes of the Miscellaneous Reports and the two 
volumes of the Session Laws of 1893. 

For a long period of time, the number of reports 
which duplicated decisions of the courts of this 
State was felt to be a grievous evil and at length 
became intolerable. The first protest and effort to 
remedy the difficulty was by the plan presented to 
the constitutional commission of 1890, for consolida- 
tion of the reporter system by the committee on 
miscellaneous provisions through J. Newton Fiero, 
its chairman. The question was taken up in 1891 
by the New York State Bar Association as the result 
of a paper read at the annual meeting in that year, 
and a committee appointed to take action and re- 
port upon the matter. This committee reported in 
1892, presenting draft of a bill providing for a 
counci! of State reporters to have control of the en- 
tire matter, the plan being substantially that sub- 
sequently adopted by the publishers. Up to that 
time there were no official reports of the courts of 
the State other than the Court of Appeals and the 
Supreme Court at General Term, the reports of Hun 
being then as now exclusively devoted to General 
Term decisions. As the result of the agitation by 
the bar association and discussion of the draft of 
its bill, provision was made by the Legislature for 
the publication of a series to be known as ‘ Mis- 
cellaneous Reports” which should contain the decis- 
ions of the superior city courts, the Supreme Court 
at Special Term and such surrogate and county court 
decisions as might be worthy of publication. Under 
this act a reporter was appointed and entered upon 
the duties of his office. 

Shortly thereafter the publishers of the different 
series, under contract with the State with the co- 





operation of Messrs. Sickels, Hun and Delehanty, 
the official reporters, entered into an arrangement 
under which the present combined official series is 
published, giving to the lawyers of the State the 
substantial benefits of the bill originally proposed 
by the State association. 

Among other objects to be accomplished was to 
place in the hands of the profession the official re- 
ports of decisions at the earliest possible moment 
and by so doing if possible to prevent the publica- 
tion of irregular reports resulting in duplication of 
decisions, thus largely increasing the expense to the 
bar. 

Still another point which has been gained is the 
fact that a bill was passed authorizing the Supreme 
Court reporter to publish so many volumes as might 
be necessary in order to publish in full all the 
General Term decisions, he having theretofore been 
restricted to four volumes per year. By this legis- 
lation the Supreme Court Reporter publishes in full 
all the decisions, as does the reporter in the Court 
of Appeals, and all the miscellaneous decisions are 
also required to be published, except where ques- 
tions of fact only are involved. The profession has 
thus before it at a moderate expense all the decisions 
together with the Session Laws. 

At the commencement of the current year, in ad- 
dition to the official series, an arrangement was 
made under which a digest of all the cases reported 
in the official reports is issued weekly to be revised 
at the end of each quarter and consolidated at the 
close of the year under a single alphabet in a bound 
volume, all of which is to be furnished subscribers 
at $5 per year. This completes the plan of the 
State Bar Association as reported by Messrs. Fiero 
and Whitaker, the committee in charge of the 
matter and provided for in the original bill drafted 
by them and presented to the Legislature. 

The digest places before the profession imme- 
diately after the issue of the official series, a com- 
plete digest of all cases reported and under the 
arrangement that the weekly issue is to be revised 
and corrected under a single alphabet at the end of 
three months, it must necessarily be as it is, an ex- 
ceedingly convenient way for the active lawyer to 
keep in touch with the decisions of the courts. 
This will be done and the bound volume furnished 
the profession at a slightly increased cost over that 
of the digest as now issued annually. 

Altogether the plan has been entirely successful 
and has met with the approval of the profession. 
It is based upon the English method of reporting 
and follows it closely in almost every respect save 
that the decisions are published earlier than those 
of the English courts, and no necessity exists for 
the weekly notes of cases, the place of which is 
taken by the digest of cases as reported in full, thus 
improving upon the English method. 
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While the plan was formulated and presented to 
the profession by the State Bar Association, the re- 
porters of the different courts together with the 
publishers have co-operated heartily in making it a 
success and in carrying out, in a practical way, the 
views presented and urged by the association. The 
plan has not only resulted in placing the official 
series with a digest of its decisions in the hands of 
lawyers at an early day, but several of the series of 
reports heretofore published, duplicating the official 
reports, have already been discontinued including 
the Superior Court and Common Pleas and Civil 
Procedure Reports. 

The method is not only economical and convenient, 
but by giving the exact matter as it appears in the 
bound volumes in the same type and paging, renders 
it certain that accuracy is not affected by prompt 
publication. There seems but little room for further 
improvement. 





Correspondence. 


Was Mr. FIELD THE GREATEST AMERICAN LAWYER? 
Editor of the Albany Law Journal: 

** Judge Pryor in his indiscriminate eulogy does in- 
justice to the lawyers of the United States and 
especially to the memory of the legal contemporaries 
of Mr. David Dudley Field in the city of New York, 
in saying that he was ‘‘the head of the bar and in 
learning and ability beyond the province and com- 
pass of any other lawyer in America.” There were 
several lawyersin the State of New York who were, 
if not Mr. Field’s superiors, at least his equals, and 
in the city of New York, where Mr. Field practised 
his profession, George Wood, Charles O’Conor 
and John Duer were easily Mr. Field’s superiors, and 
the first-named was acknowledged by the profession 
to be facile princeps and Mr. Webster considered 
him to be the best lawyer in the United States. Mr. 
Field’s reputation at home and abroad is based 
mainly upon his Code, for which he is entitled to 
great credit, but the best codifiers of statute or of 
unwritten law are not therefore the greatest lawyers. 
Neither Blackstone in England nor Story in America 
was the best lawyer of his day, and asarule the 
authors of the best legal and medical treatises are 
not the heads of their respective professions. Mr. 
Field is not the first lawyer who from some special 
opportunity, or famous case with which he was con- 
nected, has been looked upon abroad as our greatest 
legal light, and every lawyer who has fraternized 
with his English brethren has been amused at their 
estimate of the members of the profession here. A 
former chief justice of the Marine Court in the city 
of New York, who is said to have put his title upon 
his visiting cards when ‘‘ at home,” is looked upon 
by all Ireland as our greatest legal luminary. What 
lawyer even in England, before the seal controversy 








arbitration, would have looked upon James C. Carter 
as the leader of the New York City Bar, as he un- 
doubtedly is? 

Mr. Field is entitled to all the credit and distinc- 
tion deservedly gained as a codifier; it is not neces- 
sary to rank him as the greatest lawyer in America. 
It might as well be said that he was the best man 
in the United States. Lex. 

Hartrorp, Cr., April 17, 1894. 


> 





Rotes. 


ye GASSAWAY, a prominent Texas lawyer, 
itl was engaged by a man accused of horse steal- 
ing. ‘Are you really guilty?” asked the lawyer. 
‘*Why, major, if I was innocent, what earthly use 
would I have fora lawyer? I’m so guilty that I 
reckon you had better get two more lawyers to help 
you out.”— Texas Siftings. 

Sir James Stephen will long be remembered by 
tie officials of the Western Circuit for his protracted 
sittings. In 1888 he sat at Exeter for sixteen con- 
secutive hours, with only two adjournments of 
thirty and twenty minutes each, in order that he 
might leave the city on the following morning at 
half-past ten. The last case was called on about 
11 Pp. M., and the jury brought in their verdict a few 
minutes before 2.4. mM. He had on a previous occa- 
sion sat till 1 a. m., at Beaumaris in order to leave 
the town at six the next morning. Once at Bodmin, 
asa commissioner, before he was raised to the bench, 
he began a case at 5:30 Pp. m., had the jury, who 
could not agree, locked up at 11 Pp. m., and took their 
verdict at his lodgings at eight on the following 
morning.—Law Times. 


The public is often imposed upon by the use of 
partnership names by single traders. To prevent 
this as much as possible, statutes have been enacted 
in some of the States providing, for example, that 
no person shall transact business in the name of a 
partner not interested in his firm, and when the des- 
ignation ‘“‘and company,” or ‘‘& Co,” is used, it 
shall represent an actual partner or partners. A 
person offending this prohibition is deemed guilty 
of a misdemeanor and fined. Now the question 
has been raised in Georgia as to whether such a 
statute would not also prevent a trader who violates 
it from collecting an account due him. The Su- 
preme Court of that State says that it would not, as 
its object being to prevent the obtaining of credit 
by fraudulent representations, it does not prevent 
the giving of credit, and where credit has been 
given, and the day of settlement has come, it cannot 
be invoked to prevent the party infringing the 
statute from demanding payment of his debtor.— 
Kalamazoo Guide. 
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{All communications intended for the Editor should be ad- 
dressed simply to the Editor of Taz AtBany Law JouRNAL. 
All letters relating to advertisements, subscriptions, or other 
business matters, should be addressed to THz ALBany Law 
JOURNAL CoMPANY.} 


RECENT article in the Forum gives some 
information respecting professional in- 
comes in England, where there are two branches 
of the legal profession, namely, solicitors and 
barristers. Those practising as solicitors, in 
addition to serving their articles, have to pass 
the ordeal of a very severe examination before 
being admitted. About forty years ago their 
incomes were estimated to average a little over 
£300; some few made large sums, but others 
got very much less. From a variety of causes 
the average is very much lower now, probably it 
does not exceed two-thirds of what it was. The 
barristers, the second branch of the legal profes- 
sion, have no severe ordeal to pass before being 
admitted. They appear personally in the higher 
courts where a solicitor is not heard. The 
practice is for the solicitor to prepare the case 
and get up all the evidence, and for the barrister 
to conduct it when before the judge and jury, 
or before the judge alone if it is not a jury case. 
It commonly happens, unless there is a confer- 
ence, that the barrister does not see his client 
before the case comes into court. Our system 
is far superior, for here the man who prepares 
the case fights it at the hearing. In England 
there is no such thing as a partnership between 
a barrister and a solicitor; while the latter can 
sue for his bill of costs, the former cannot sue 
for his fees, for according to an ancient legal 
fiction, he works for a mere honorarium, and 
cannot even stipulate itsamount. Of course if 
an inadequate fee was offered by the solicitor 
bringing the brief, he would be made to under- 
stand by the barrister’s clerk that his patronage 
was-not wanted. Many men are admitted as 
barristers who have no idea of practising, but, 
according to the writer in the Forum, those who 
make any thing average £240 per annum. 
English medical men are believed to get the 
same. The ministers of the Church of England 
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average as low as £120; a few get larger sums, 
but the majority are poorly paid. There is 
however a lack of exact information in this 
respect, but one thing is certain, namely, that 
outsiders overrate their emoluments. Non- 
conformist ministers are estimated to average 
only £90, or $450 per annum, which is an ab- 
surdly small remuneration for a highly educated 
man. But someof them follow other vocations 
and only preach on Sundays. In the rural dis- 
tricts in this country there are many instances 
where clergymen get less than $500, and it may 
be asserted without fear of contradiction that, 
taking town and country, the majority of our 
clergy are inadequately paid. It has been esti- 
mated that the average income of medical men 
in this country is about $700. About eight 
years ago a lawyer of long standing reckoned 
that one-half of his brethren did not make more 
than $800 from their profession; they probably 
average not much more now. ‘These low figures 
are mainly the result of the over-crowding of 
the profession. 


The Supreme Court of Pennsylvania decided 
on the 2nd instant a very nice question as to 
what is a “purely public charity.” The 
Masonic Home, located in the city of Philadel- 
phia, refused to pay taxes, claiming that it was 
a purely public charity, and in support of its 
claim showed that it was incorporated by Act 
of Assembly of May 6, 1871, for the purpose 
of providing and sustaining one or more houses 
for destitute widows and orphans of deceased 
Free Masons in the State of Pennsylvania; that 
its act of incorporation contained a clause ex- 
empting it and its property from taxation; that 
in 1887 by decree of the proper court the cor- 
poration was merged into another, chartered as 
the Home for Free and Accepted Masons of 
Pennsylvania; that the premises liened were 
the property of the said defendant and were 
used for the purposes of a home for disabled, 
aged, and sick Masons; that none of the in- 
mates were able to support themselves; that the 
home was supported by contributions from dif- 
ferent Masonic bodies and from individuals; 
that the home made no profit, had no stock; 
that salaries were paid to the matron and ex- 
ecutive officers only; that the receipts were 
always less than the expenses; that the inmates 
were clothed and fed and, when they died, were 
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buried at the expense of the institution; that 
no one not a Mason could be admitted to the 
Home. 

On the trial in the Philadelphia Common 
Pleas, the court charged as follows: “ This is 
purely a question of law. I have not any 
doubt about it. This being a purely charitable 
institution, it is not liable for taxes, and you 
ought to find a verdict for defendant.” Ver- 
dict accordingly, and judgment thereon, from 
which the city took an appeal to the Supreme 
Court, and there the majority of the judges re- 
versed the judgment and ordered a new trial. 
Dean, J., delivering the opinion of the Ap- 
pellate Court, said: 


Is any member of humanity, that greater public of whom 
the Commonwealth is constructively the parent or trustee, 
excluded because he has not a particular relation to some 
society, church, or other organization, which relation is de- 
pendent on his wholly voluntary act? If so, if he be excluded 
in fact, because he is nota Presbyterian, Free Mason, ora 
member of some one of the innumerable religious, social, or 
beneficial organizations of the Commonwealth, then, however 
pure may be the charity, however commendable its purpose, 
it is not ‘‘ purely public,” and its property must under the 
Constitution be taxed; not because the court says so, but be- 
cause the people have said so in their fundamental law. 

Here, while the charter and by-laws of the institution do not 
show that it is not ‘‘ purely public,” the undisputed facts as to 
the administration of the charity, show that none were ad- 
mitted except Free Masons, of course excluding all other aged 
and indigent men, because they had not chosen to become 
members of a particular society. This made admission de- 
pend on an artificial badge of distinction, and not on one in- 
cident to humanity, and therefore it is not ‘ purely public.” 
If this be purely public, then what is not purely public? 

This is not a question to be decided on sentiment; if it were, 
our inclinations would prompt to a different conclusion. But 
there is not much sentiment in the Constitution. It is a barrier 
erected by the whole people against encroachments on the 
rights of the people as a whole; they have forbidden an annual 
appropriation of their money in a sum equal to the amount of 
taxes here imposed, for the benefit of a favored few; the duty 
of a court, when called upon to decide such a question, is so 
plain, that ‘‘he who runs may read.” . 

As to the argument, that the Act of 1871 exempted the Home 
from taxation, the Act of 1874, when read in connection with 
the Constitution of 1875, repealed all such exemptions enacted 
after the constitutional amendment of 1857. It is so decided 
in Wagner Institute v. Philadelphia, 132 Penn. St. 612, and 
Philadelphia v. Pennsylvania Hospital, 134 id. 171. 


WituiaMs and GREEN, JJ., dissented, and 
the dissenting opinion is more elaborate than 
the prevailing opinion, but we cannot make 
room for even asynopsis of it. The full report 
may be found in the Philadelphia Weekly Notes 
of April 13. 

It is also notable that under a similar pro- 
vision of the Constitution of that State a church 
sought exemption from taxation for premises 
occupied for church uses. A part of the build- 
ing was leased to the city of Philadelphia for a 
public school, and the church received the 
rents. The Pennsylvania Supreme Court held 
that the exemption of church property was 
limited only to that in actual use and occupa- 





tion, and that such use must be exclusive and 
not the source of income or revenue. It was 
held that the authorities might divide a build- 
ing for purposes of taxation, and exempt one 
part of it which was not used as a source of re- 
venue. 


C. E. Moore, editor of the Blue Grass Blade 
of Lexington, Ky., has been indicted for blas- 
phemy for stating in his paper that the Saviour 
was an ordinary or natural man who had a 
human father and mother. The law under 
which this indictment is found is very old, hav- 
ing been made by the founders of Kentucky 
who were mostly men and women of Scotch- 
Irish descent and therefore extremely religious. 
They were old time Presbyterians, and carried 
their dogmas into the wilderness with them. 
But in these United States, where freedom of 
speech and religion are guarantied, there is no 
place for such a law, and it never should have 
been enacted. The belief of the indicted man 
is shared in common with many other persons, 
and notably by two or more religious sects, the 
Unitarians and the Jews. That any man 
should be called to account before the courts 
of law for expressing any opinion on a matter 
of religion is preposterous and is repugnant to 
free American institutions. 


A case of much importance to Clearing House 
banks was decided a few days ago by the 
General Term of the Supreme Court in the city 
of New York. Levi C. Lathrop and his part- 
ners endeavored to recover from the receiver 
of the St. Nicholas Bank the amount of checks 
over $86,000 which had been drawn by them, 
and most of which were certified on the day 
preceding that on which the bank closed its 
doors. If the checks were not paid, Mr. La- 
throp asked that the deposits made on that day 
be returned to his firm. At the trial court the 
receiver was directed to pay the amount of the 
checks certified on the day before the failure, 
and not to pay the uncertified checks. The 


General Term has reversed that judgment as to 
the certified checks, and does not require the 
receiver to pay the amount of any of the checks. 
Mr. John M. Bowers, of Platt & Bowers, who 
is the counsel for Hugh J. Grant, the receiver 
of the bank, successfully prosecuted the appeal. 











' 2 ht If 


oo 


Ss fF * 


i J ee | ' 


——_— —_ )3=—6l 











THE ALBANY LAW JOURNAL. 283 











One of the interesting points of the decision is 
that, with respect to certified checks, the per- 
sons to whom they are d-awn acquire no special 
lien upon or equitable assignment of any special 
fund or particular portion of the assets of the 
bank, and that deposits do not by being sent 
to the Clearing House for collection become 
appropriated to the payment of checks certified 
on the day when the deposits are made. The 
custom of the Clearing House was held not to 
control the relations between the payees of the 
checks and the bank in reference to matters 
not brought to the attention of the payees. 





Although in common parlance it is generally 
understood that beer is intoxicating, neverthe- 
less the Supreme Court of South Dakota [ State 
v. Sioux Falls Brewing Co. (March 3; Fuller, 
J-), 58 N. W. Rep. 1], have held that this must 
be shown by evidence, the weight and sufficiency 
of which is for the court or jury, as the case 
may be, and that a court will not take judicial 
notice that beer is a malt or intoxicating liquor, 
in the absence of a statute declaring that it 
shall be so deemed. 


The United States Supreme Court has handed 
down an opinion in the case of Robert P. 
McCloy, tutor for the minor heirs of Mason 
Snowden, against the Equitable Life, on appeal 
from the eastern district of Louisiana. Snowden 
was the holder of a life policy for $10,000 on 
the tontine endowment plan, his wife being 
named therein as beneficiary. When the policy 
matured, Snowden’s wife having died, he sur- 
rendered the policy and accepted about $3,000, 
the amount of its value and accumulated profits. 
After Snowden’s death, McCloy, as guardian 
for his minor children, instituted suit against 
the company for the amount for which he had 
been insured, claiming that the father had no 
right to surrender the policy, as his minor heirs 
had an interest in the mother’s estate which 
should have been protected. Justice Gray de- 
livered the opinion of the court, affirming the 
judgment of the court below in favor of the 
company, with costs. 


In writing of the death of the late judge, 
Lord Hannen, the London Globe says: To the 
younger members of the bar his courtesy and 





kindness were proverbial. Once, on the occa- 
sion of a “call night,” he had been dining in 
the Middle Temple hall, and the newly bewigged 
barristers naturally declined to let him off with- 
out a speech. He gave a delightful little 
allocution, full of hope and encouragement, 
and ended with a little advice as to what to do 
with the first brief. “ Read it,” he said, “ read 
it carefully. Then forget all about it as quickly © 
as you can, for it’s sure to be all wrong. Tell 
the court a plain, straightforward story, and 
when you’ve lost your case go back to your 
client and tell him it was all the fault of that 
old fool of a judge.” 


As only six delegates to the New York Con- 
stitutional Convention of 1867 are delegates to 
the Constitutional Convention next month (two 
from Brooklyn, one from Syracuse, one from 
Troy, one from Warsaw, N. Y., and one from 
New York city) it is not to be supposed that 
much time will be expended in reminiscences 
of that convention. It was in session twenty- 
seven weeks; it cost the State many thousands 
of dollars, and the Constitution agreed upon 
by the majority of the delegates was rejected 
by an overwhelming majority when submitted 
to the voters. 


Several months ago A. Washmood, general 
agent of the Equitable Life, was arrested at 
Little Rock, Ark., charged with the violation 
of the Arkansas State law requiring the pay- 
ment of a license fee by solicitors of non-State 
companies. He was adjudged guilty and 
heavily fined. He appealed the case to the 
Supreme Court of that State, which has recently 
rendered a decision declaring the tax uncon- 
stitutional. ‘The decision was unanimous. 


Judge White, Mr. Cleveland’s newly ap- 
pointed judge of the United States Supreme 
Court, will be forty-nine years of age in Novem- 
ber. He is the youngest judge inthat tribunal. 
Chief Justice M. W. Fuller is sixty-one, Judge 
Harlan is sixty-one, Judge Gray is sixty-six, 
Judge Brewer is fifty-seven, Judge Brown is 
fifty-eight, Judge Shiras is sixty-two, Judge 
Jackson is sixty-two, and Judge Field is seventy- 
eight. 
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SALE—RESCISSION—REPLEVIN. 


NEW YORK COURT OF APPEALS, JANUARY, 16, 1894. 


WIsE ET AL. v. Grant, as Sheriff. 

When a sale and delivery of goods are procured by fraudulent 

representatious on the part of the purchaser, the title and 
ion pass to him notwithstanding the fraud, subject 
to the right of the vendor to rescind the contract of sale. 

An action of repievin is not maintainable to recover the goods 
where, prior to the rescission of such contract, the goods 
had been levied upon by virtue of an attachment against 
the purchaser. 

The words ‘‘ right to reduce ” to possession, in section 1690 of 
the Code, do not cover a case where the right to reduce to 
possession is potential only, and which requires for its ex- 
istence the doing of some act which shall terminate a legal 
possession in another as owner, and transfer the right of 
possession to the plaintiff. 

PPEAL from judgment of the General Term of 
the Supreme Court in the First Judicial Depart- 

ment, entered upon an order made November 22, 

1892, which affirmed a judgment in favor of plain- 

tiffs entered upon a verdict, and also affirmed an 

order denying a motion for a new trial. 

This was an action of replevin to recover pos- 
session of certain goods, which the complaint alleged 
had been wrongfully obtained from plaintiffs by the 
defendant Maier Rothschild, and which the defend- 
ant Hugh J. Grant, as sheriff, obtained possession 
of by virtue of an attachment issued against said 
Rothschild and others. 

The goods in question were sold and delivered by 
plaintiffs fo said Rothschild, the sale having been 
induced by false and fraudulent representations on 
the part of the purchaser as to the property owned 
by him and the amount of his indebtedness. 

Plaintiffs did not discover the fraud until after 
the goods had been levied upon by the sheriff and 
taken into his possession. Upon discovering the 
fraud they demanded possession of the sheriff and 
upon his refusal to deliver brought this action. 


Abraham Gruber, for appellants. 
Otto Horwitz, for respondent. 


ANpDREws, C. J. The only question of any diffi- 
culty relates to the right of the plaintiffs to the 
remedy by replevin. There was abundant evidence 
that the sale of the goods to Rothschild was pro- 
cured by him by fraudulent representations. But 
the title and possession passed to the purchaser by 
the sale and delivery, notwithstanding the fraud, 
subject however to the rights of the vendors to 
rescind the contract if they should so elect. Powers 
v. Benedict, 88 N. Y. 605. There can be no claim 
that the contract had been rescinded when the 
sheriff seized the goods on the attachment against 
Rothschild. It was not until after the seizure that 


the plaintiff became aware of the fraud. The seizure 
under the attachment was the first notice they had. 
Prior to that time the plaintiffs had done nothing 





to disaffirm the contract, and nothing had occurred 
to put them on inquiry as to the bona jides of the 
purchase. On being apprised of the seizure under 
the attachment, they demanded the goods of the 
sheriff, and then brought this action. Section 1690 
of the Code of Civil Procedure declares that no ac- 
tion to recover a chattel can be maintained (subd. 3) 
‘¢when it was seized by virtue of an execution or a 
warrant of attachment against the property of a 
person other than the plaintiff, and at the time of 
the seizure the plaintiff had not the right to reduce 
it into his possession.” The question is whether the 
plaintiffs, at the time of the seizure by the sheriff 
under the attachment against Rothschild, had the 
‘*right to reduce” the property seized to their pos- 
session. If they had such a right at that time, 
within the meaning of section 1690, they can main- 
tain the action; if not, the remedy by replevin 
against the sheriff does not lie, but they are remitted 
to an action for conversion. Notwithstanding the 
seizure they could rescind the contract of sale. 
Neither the sheriff nor the creditors in the attach- 
ment were, by reason of the seizure, in the situation 
of purchasers for value, and it is only persons in 
that situation, purchasing in good faith, who are 
protected against the title of the defrauded vendor 
who seasonably, on coming to a knowledge of the 
fraud, elects to rescind the contract. The bringing 
of the replevin was an act of rescission (Moller v. 
Tuska, 87 N. Y. 166: Powers v. Benedict, 88 id. 
605), and restored to the plaintiffs the title to the 
goods and put them in a position to assert that title, 
and in ordinary cases would give them a right to 
proceed either in replevin or for damages on the re- 
fusal of the person in possession, The sheriff, hav- 
ing refused to deliver the goods to the plaintiffs on 
demand, might have been sued for conversion, but 
the test whether they can maintain replevin against 
the officer is made by section 1690, to depend upon 
the fact whether,. ‘‘ at the time of the seizure ” under 
the attachment, they had the right to reduce the 
goods to their possession. The meaning of the 
words in the section, ‘‘the right to reduce it (the 
property) into his possession,” is the point in con- 
troversy. Did the plaintiffs, ‘‘at the time of the 
seizure” by the sheriff, have this right? At that 
time Rothschild had both the possession and the 
legal title to the goods. The plaintiffs, at that 
time, had neither title nor possession. They had a 
right to rescind the contract of sale for the fraud of 
Rothschild, upon doing which their right to the 
possession would accrue, but they had not rescinded . 
for the reason that the fraud was not then known 
to them. If they had known it and had exercised 
the right of rescission, or done any act in disaffirm- 
ance of the sale before the seizure a different ques- 
tion would be presented. It is plain that so long 
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as the contract remained unrescinded Rothschild 
had a leviable interest in the goods. It was the 
duty of the sheriff to seize the property under the 
attachment, and in doing what he did he simply 
performed his duty as a public officer. He acquired 
by the seizure a legal lien on the property. The 
plaintiffs might not elect to rescind when they came 
to learn of the fraud. If they did not so elect the 
lien would continue; if they did elect to rescind, 
the lien would, on such election, be displaced in 
favor of their original title. We think it cannot be 
said that the plaintiffs had aright to reduce the 
property to possession when the seizure was made. 
They had no such right except upon rescission, and 
this, as we have said, had not taken place. The 
right would arise upon and in consequence of a 
rescission, and not otherwise. The last clause of 
subdivision 37 of section 1690 was, we think, in- 
tended to exempt from the prohibition of that sec- 
tion cases of constructive, as distinguished from 
actual possession, and to give the remedy to the 
true owner where the possession by the attachment 
or execution debtor was without right, or a mere 
custody for the true owner, the legal possession 
being in him at the time of the seizure, through his 
agent, servant or naked bailee. ‘ Prior legislation 
and the course of decisions reflect some light on the 
interpretation of the clause in question. It has been 
the policy in this State from an early period to re- 
strict the remedy of replevin in cases of seizure by 
sheriffs or other officers on legal process. It was 
decided at an early day that a defendant in a pro- 
cess could not maintain replevin against the officer 
for goods seized in execution. Thompson v. Button, 
14 Johns. 86; Gardner v. Campbell, 15 id. 402. They 
were deemed to be in the custody of the law. The 
principle was sought to be extended to all cases 
where the goods were taken from the possession of 
the defendant in the process, although he was a 
custodian merely, and it was asserted that the true 
owner, though a stranger to the process, was pre- 
cluded from maintaining replevin. The extension 
of the doctrine of custodia legis to goods taken from 
the possession of agents or servants was distinctly 
repudiated in Clark v. Skinner, 20 Johns. 465, in 
which it was held that replevin lies at the suit of 
the true owner of a chattel against a sheriff, con- 
stable or other officer who has taken it from the 
owner’s servant or agent while employed in the 
owner’s business by virtue of an execution against 
such servant or agent. It was, the court held, 
sufficient to maintain replevin that the property 
when taken was in the actual or constructive pos- 
session of the true owner, and that the possession 
of an agent or servant was the possession of the 
master or principal. The court, in its opinion, used 
the phrase ‘‘right to reduce to possession,” being 





the same phrase substantially as the phrase in sec- 
tion 1690 of the Code, and it was used as the 
equivalent of ‘‘ constructive possession.” The court 
said: ‘‘But the question is, what is meant by 
the possession in suth case? I understand by it 
not only the actual but the constructive possession 
of the owner, and by constructive possession I mean 
a right to reduce the chattel to immediate posses- 
sion.” In Marshall v. Davis, 1 Wend, 109, Savage, 
C. J., uses substantially the same language. After 
stating that replevin will lie where trespass can be 
maintained, he says: ‘‘And in trespass, it is well 
settled that the plaintiff must have either actual 
possession, or property, and constructive possession ; 
by which is meant the right to redeem the article 
to his possession at pleasure.” Section 169v of the 
Code is taken in most part from the Revised* Stat- 
utes, 2R.S. 523, §§ 4, 5. Section 5 of the title 
of the Revised Statutes relating to the action of 
replevin, prohibits the remedy by replevin at the 
suit of the defendant in an execution or attachment 
for goods seized thereunder, unless they are ex- 
empted by law from such seizure, and proceeds: 
‘Nor shall a replevin lie for such goods or chattels 
at the suit of any other person unless he shall at the 
time have a right to reduce into his possession the 
goods taken,” using the same phraseology in sub- 
stance as is contained in section 1690 of the Code. 
Section 5, as reported by the revisers, was framed 
to prevent replevin in any case where goods are 
taken in execution from the possession of the de- 
fendant, no matter to whom they belonged. The 
revisers intended by the section to change the rule 
established in Clark v. Skinner, that if the posses- 
sion of the defendant in the execution was that of 
agent or servant, this would not prevent a replevin 
by the master or principal. See note, 5th ed. 497. 
But the Legislature changed the section as reported, : 
obviously for the purpose of sanctioning the rule 
declared in Clark v. Skinner. It is quite reasonable 
therefore to suppose that the phrase, ‘unless he 
shall at the time have a right to reduce into his 
possession the goods taken,” was inserted in the 
section of the Revised Statutes referred to as a 
paraphrase of the words ‘‘ constructive possession,” 
in accordance with the definition of these words 
given in the cases then decided. We think the 
words ‘‘right to reduce” to possession, in section 
1690 of the Code, were intended to cover a case 
where the possession of the plaintiff was construc- 
tive, and not actual, and that they do not cover a 
case where the right to reduce the possession was 
potential only, and which required for its existence 
the doing of some act which should terminate a 
legal possession in another as owner, and transfer 
the right of possession to the plaintiff. These views 
lead to a reversal of the judgment and a new trial. 
All concur. 
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COLLATERAL INHERITANCE TAX. 


NEW YORK COURT OF APPEALS, APRIL, 1894. 


Estate or Ciarissa E. Curtis. 


Until the State can establish that some beneficial interest will 
pass to persons in whose hands it will be taxable, the right 
of the State to tax under the Collateral Inheritance Tax 
Act cannot arise. 

The intent of the Collateral Inheritance Tax Act is to subject 
only real and beneficial interests to taxation, and nothing 
in its policy justifies the imposition of the burden of a tax 
where no corresponding benefit has been received. 

Contingent interests, vesting in no specific beneficiary, when 
the will takes effect, cannot then be taxed, but come un- 
der the operation of the law when the event which locates 
and fixes them occurs. 

Matter of Stewart, 181 N. Y. 277, followed and explained. 

Query: Whether, where the only contingency of the future 
is upon which of several named persons or classes of per- 
sons, all of whom are liable to suffer the taxation, the ben- 
eficiary interests will ultimately devolve, the appraisal 
and assessment must not be postponed until the contin- 
gency is solved? 

PPEAL from an order of the General Term of 
the Supreme Court of the First Department 
reversing an order of the surrogate of the county of 

New York, entered upon the appraisement of inter- 


ests passing under the will of Clarissa E. Curtis, de- 
ceased. 


Edward Hassett, for appellant. 
Cortlandt Irving, for respondent. 


Finca, J. The testatrix, by the terms of her will, 
created a group of trusts for the benefit of her two 
daughters and two named grandchildren, each trust 
running for the life of the beneficiary; and then de- 
vised and bequeathed remainders over to such of 
her named nephews and nieces as should be living 
at the time of the successive termination of each of 
such trusts, or if any such beueficiaries should then 
be dead, to their then living issue. There was a 
power of sale given to the executors, but no explicit 
or imperative command to sell, and the intention of 
the testatrix in that respect is left open to inference. 
The surrogate decreed that the remainders were 
liable to taxation under the Collateral Inheritance 
Tax Act as it stood in 1885, and caused the values 
to be appraised and the amounts of the tax to be 
fixed. On appeal to the General Term that decree 
was reversed, the court deciding that the appraisal 
and assessment were premature, and from that de- 
cision the present appeal is brought. 

I do not deem it necessary to discuss or deter- 
mine the two difficult questions which were argued 
at the bar: First, whether the real estate of the tes- 
tatrix is to be regarded as personal by force of an 
equitable conversion resulting from the provisions 
of the will; and second, whether the contingent 
limitations in remainder to the nephews and nieces 
vested in them at the death of the testatrix, subject 
however to be divested by their deaths before the 
termination of the trusts, or did not vest at all until 





such last period, and only in the nephews and 
nieces or their issue them surviving; for in any view 
which may be taken of those questions, there will 
always remain the one decisive fact, whatever may 
be the correct legal theory which describes and ex- 
plains it, and that until the end of the trusts it can- 
not be determined whether the property represented 
by the remainders will be taxable at all; that is to 
say, whether it will pass actually and beneficially to 
persons in whose hands it will be taxable, or to 
others in whose possession it will be exempt. If in 
the end these remainders go to the nephews and 
nieces a tax will be imposed ; but if, instead of pass- 
ing to them, the remainders should go to the chil- 
dren and grandchildren, they would be exempt 
from taxation. Under this will however we may 
speculate as to the technical location of the fee 
pending the running of the trusts, the actual and 
beneficial interest in remainder may pass wholly to 
the two daughters by intestacy. If, before the ter- 
mination of the trusts, the two nieces, children of 
Edwin Racey, should die without leaving issue liv- 
ing at the supposed date, the will would fail to ope- 
rate upon one-half of the estate in remainder, and 
that would devolve at once upon the two daughters 
as heirs or next of kin. In like manner, if the three 
nephews should die without issue living, as one of 
them already has, the other half of the remainder 
would take the same direction; so that until the 
termination of the trusts it will be impossible to 
know whether the remainders are in truth taxable 
or not. Prior to that event the State cannot estab- 
lish that any beneficial interest will pass to persons 
in whose hands it will be taxable, and until it can 
show that vital and necessary fact its right to the 
tax cannot arise. A time will come, at the close of 
the trusts, when the question can be settled, and if 
then the property passes to the nephews and nieces, 
the proper assessment can be made and collected. 
The only possible answer is that made by the sur- 
rogate. He says that the remainders vested in the 
nephews and nieces at once upon the death of the 
testatrix, and so became contingent interests taxable 
under the law. If that technical vesting be admit- 
ted, what so passed was rather a theoretical possi- 
bility than a tangible reality, for the life estate 
was in the trustee of the daughters carrying the 
whole beneficial use; there was no power over it in 
the contingent remaindermen, and the nominal and 
technical fee might never become a taxable estate. 
It was never intended by the law to tax a theory 
having no real substance behind it. As was said in 


Matter of Swift, 138 N. Y. 86, the question is one 
of fact, and cannot turn on theories or fictions. 
This case illustrates one result of the contrary doc- 
Walter Racey, a nephew named, has died 
He never took any thing beneficial 


trine. 
without issue. 
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under the will, and his estate can take nothing, and 
yet it is assessed for about $1,000, which, it is said, 
will more than exhaust all that is left, and in return 
for which he received actually nothing, and theo- 
retically only an unsubstantial legal fabric. That is 
too unjust to be borne. I do not at all criti- 
cise the wisdom of the law which imposes a tax 
upon the succession of collaterals to estates which 
usually they did not help to earn and very often do 
not deserve. On the contrary, I deem the law thor- 
oughly wise and just, but it does not at all follow 
that collaterals should be taxed upon property which 
they never received, and upon what is in form but 
a theory and in fact only an illusion. The law itself 
gives abundant evidence in its language of the in- 
tent to subject only real and beneficial interests to 
taxation, and nothing in its policy justifies the im- 
position of such a burden where no corresponding 
benefit has been received. The surrogate seems to 
have rested his conclusion upon our recent decision 
in Matter of Stewart, 181 N. Y. 277. The opinion 
in that case cannot be held in any respect to justify 
such a construction. It does decide that contingent 
interests, although vesting in possession at a future 
day, may be at once valued and assessed, and that 
such interests vested in no specific beneficiary when 
the will takes effect, cannot then be taxed, but 
come under the operation of the law when the event 
which locates and fixes them occurs. It may poasi- 
bly be that where the only contingency of the fu- 
ture is upon which of several named persons or 
classes of persons, all of whom are liable to suffer 
the taxation, the beneficial interests will ultimately 
devolve, the appraisal and assessment need not be 
postponed, though even that is. hardly a prudent 
construction, but need not now be discussed, yet 
where the contingency touches the taxable charac- 
ter of the succession, where it is only in the chance 
of uncertain events that the beneficial interests will 
finally alight where it will be taxable at all, a delay 
until the contingency is solved is both just and nec- 
essary. 

This was substantially the view taken by the 
General Term, and it seems to me to be clearly right 
and just. It protects and preserves the interest of 
the devisees and legatees on the one hand, and the 
right of the estate on the other. 

The order appealed from should be affirmed, with 
costs, 

All concur. 

Order affirmed. 


An Irish lawyer, rising to address the court in 
opposition to the motion made by his opponent, 
said: ‘“‘ Your honor, I have an objection to the gen- 
tleman’s motion that is absolutely fatal to it, and if 
after hearing it your honor holds that it is not good, 
I have thirteen others equally fatal.” 





PUBLICATION OF PORTRAIT OF INFANT 
CHILD WITHOUT CONSENT. 


NEW YORK COURT OF COMMON PLEAS, IN EQUITY, 
APRIL, 1894. 


Murray v. Gast LITHOGRAPHIC AND ENGRAVING 
CoMPANY. 


A parent cannot maintain a suit to enjoin the publication of a 
portrait of his infant child, or for d cal 

Nor can he recover upon the theory that at he is the proprietor of 
the portrait, where it is shown that before suit he pre- 
sented the portrait to his wife. 


B. B. Foster and Isaac Angel, for plaintiff. 
William B. Ellison, for defendant. 


Biscnorr, J. On the trial plaintiff's counsel con- 
tended that this action is one brought to recover 
damages for the alleged unauthorized publication of 
a portrait of plaintiff's infant daughter, and for an 
injunction restraining such further publication. 
Consistently with that contention I have been asked 
to find as the only proposition of fact deemed estab- 
lished by the evidence that defendant has commit- 
ted the act of which the claim to relief is predi 
cated. Assuming this theory of the complaint and 
action to be correct, two insuperable objections 
arise to preclude any recovery. First. As conjuncta 
persona merely, plaintiff has no right of action for a 
wrong committed against the person of another, as- 
suming the unauthorized publication of a portrait 
of the latter to be an unlawful invasion of 
his right to the enjoyment of personal privacy. 
Secondly, as parent, his only right of action, grow- 
ing out of wrongs committed against the person of 
his child, is for the recovery of damages for loss of 
the services of the child and the expenses to which 
he has been subjected in effecting a cure from the 
injury, elements of damages, which are obviously 
wanting in this action; and even in an action for 
loss of services, and expenses attending the cure, no 
recovery can be had for the outraged mental sensi- 
bility of the parent. 3 Suth. Dam., § 952; Cowden 
v. Wright, 24 Wend. 429; Cumming v. Brooklyn 
City R. Co., 109 N. Y. 95. 

If, still pursuing the same theory of the action, it 
be insisted that the parent has suffered a personal 
injury—one to his mental sensibility by the invasion 
of his child’s right to the enjoyment of personal 
privacy and the indiscriminate distribution of her 
portraits—the answer is that the law does not take 
cognizance of and will not afford compensation for 
sentimental injury independent of redress for a 
wrong involving physical injury to person or prop- 
erty. ‘The law protects the person and the purse. 
The person includes the reputation. The body, 
reputation and property of the citizen are not to be 
invaded without responsibility in damages to the 
sufferer. But, outside these protected spheres, the 
law does not yet attempt to guard the peace of 
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mind, the feelings or the happiness of every one, by 
giving recovery of damages for mental anguish pro- 
duced by mere negligence. There is noright capable 
of enforcement by process of law, to possess or main- 
tain without disturbance any particular condition of 
feeling. The law leaves feeling to be helped and vin- 
dicated by the tremendous force of sympathy. The 
temperaments of individuals are various and varia- 
ble, and the imagivation exerts a powerful and in- 
calculable influence in injuries of this kind. There 
are many moral obligations too delicate and subtle 
to be enforced in the rude way of giving money 
compensation for their violation. Perhaps the feel- 
ings find as full protection as it is possible to give 
in moral law and a responsive public opinion. The 
civil law is a practical business system, dealing with 
what is tangible, and does not undertake to redress 
psychological injuries.” Lumpkin, J., in Chapman 
v. Western Union Tel. Co., 88 Ga. 763; 46 Alb. L. 


J. 409. 
If plaintiff is not entitled in this action to recover 


damages for the infraction of a legal right, still less 
is he entitled to injunctive relief. A court of 
equity is powerless to enforce a right or to prevent 
a wrong in the abstract, and apart from an injury 
or damage to the person seeking relief (High Inj., 
§ 1) it cannot enforce a purely moral obligation or 
the performance of a purely moral duty; and in the 
absence of actual or threatened injury to property 
rights injunctive relief must be denied. High Inj., 
§ 23. It is fundamental to the jurisdiction of the 
court, in any case where it is applied to for an in- 
junction, that some property right belonging to the 
party seeking the relief is in jeopardy (Re Sawyer, 
124 U. 8. 200, 210; Kerr Inj. 1); and an injunction 
was upon that ground refused where it was sought 
to restrain a libellous publication (Brandreth v. 
Lance, 8 Paige, 24), and in another case, where the 
surviving relatives of another applied to restrain the 
publication of his unauthorized biography, though 
the latter was admitted to be wholly laudatory. 
Corliss v. E. W. Walker & Co. (U. S. Cire. Ct., 
Mass., Aug. 1, 1893), 48 Alb. L. J. 431. 

Should it now be urged that the action was in 
fact brought, and that its true theory is to recover 
damages for the unauthorized publication of the 
portrait which plaintiff caused to be painted of his 
infant daughter, and to restrain such further publi- 
cation, and that the unauthorized publication of 
the portrait was and is an invasion of plaintiff's pro- 
prietary rights therein, it seems a conclusive answer 
that he is not the owner of the portrait, for from 
his own admission, it is his wife’s property. 

I refrain from discussing the rights of plaintiff's 
wife or infant daughter upon the facts in evidence, 
for two reasons, namely, that it is unnecessary for 
the purposes of this action, and that the urgency of 





the parties for a speedy decision precludes the pos- 
sibility of doing so satisfactorily to me. 
Defendant is entitled to judgment, with costs. 








SIDEWALKS— RIGHTS OF TENANTS — IN- 
JUNCTION. 


PHILADELPHIA COMMON PLEAS, MARCH 24, 1894. 


CUNNINGHAM V. ENTREKIN. 


Where a house is rented to different tenants, each ocgupying 
aroom he has let, the doctrine of ownership usque ad 
filum vice bas no application. All that any such tenant is 
entitled to is an uninterrupted passage-way in common 
with the public, for none of them has any lordship of the 
soil outside of his several domain. No private right of 
way can exist in a public highway. 

A tenant of a ground floor has no equity to enjoin the tenant 
of_the second floor from maintaining a proper show-case 
on the sidewalk at the entrance set apart for his use, which 
was shown not to be an obstruction to the sidewalk, either 
to the general public or to the full enjoyment by the ob- 
jecting tenant of his premises. Such a suit is frivolous and 
without equity . 


XCEPTIONS to master’s report, in equity. The 
facts clearly appear in the opinion of the court. 
The exceptions assigned error (1) in holding that 
the court had jurisdiction; (2) in holding that the 
maintenance of a show-case was an unjustifiable in- 
fringement by defendant of the rights of plaintiff; 
(3) in holding defendant liable for two-thirds of 
costs; (4) in recommending an injunction restrain- 
ing defendant from maintaining any show-case on 
the pavement or doorstep on the west side of Broad 
street; (5) in not recommending that the bill be 
dismissed. 


W. W. Smithers, for plaintiff. 
John Dolman, for defendant. 


Tuayer, P. J. A large building at the north- 
west corner of Broad street and Columbia avenue, 
belonging to Richard J. Dobbins, was rented to 
different tenants. The plaintiff in this case, who is 
engaged in the business of a merchant tailor, rents 
the first floor, the front door of which is on Colum- 
bia avenue and the rear door on Broad street. The 
defendant, who is a photographer, rents the second- 
story room immediately over the plaintiff, and his 
entrance and exit is by the door on Broad street. 
After he had moved in he placed upon the pave- 
ment by the side of this door a show-case for the 
exhibition of his pictures. There is no evidence 
that this show-case obstructs the passage-way into 
or out of the building, or that it is injurious or in- 
convenient to any one. The plaintiff however, con- 
ceiving himself apparently to be the owner of the 
street pavement, as well as of the store which he 
occupies and rents, brought this bill against the de- 
fendant, in which he seeks to enjoin the defendant 
from maintaining his show-case upon the sidewalk, 
and also from maintaining an awning which 
the defendant had put over the door to tem- 
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per the intensity of the summer sun. As to the 
awning, the master rejected the plaintiff's claim for 
the very satisfactory reason that it was conclusively 
proven that the plaintiff had deliberately consented 
to its erection by the defendant before it was placed 
there, and because the awning itself was shown to 
be neither injurious nor inconvenient to any one 
whomsoever, but, on the contrary, a convenience to 
people entering there, as well as a necessary protec- 
tion of the defendant’s pictures from the weather. 

The master however was of opinion that the 
plaintiff had a special property in the sidewalk, and 
therefore that the placing of the show-case upon it, 
however harmless it might be, was a technical tres- 
pass on the part of the defendant, against which the 
plaintiff was entitled to be relieved, and so found in 
his report, and recommended a decree enjoining the 
defendant from maintaining his photographic show- 
case upon the sidewalk. This, we think, was a 
mistake. Where a house is rented out to different 
tenants, each occupying the room which he has let, 
the doctrine of ownership wsque ad filum vie has no 
application. The plaintiff in this case had no more 
ownership of the sidewalk than the defendant or 
the tenants of the other rooms had. All that any 
of them were entitled to there was an uninterrupted 
passage-way in common with the public, for none of 
them had any lordship of the soil outside of his sev- 
eral domain. Nor can a private right of way exist 
in a public highway. 4 Lead. Cas. in Am. Law of 
Real Prop. 183, and cases there cited. The loca- 
tion of a street or highway extinguishes a private 
way. Id. 226; Mussey v. Proprietors of Union 
Wharf, 41 Me. 84; Abbott v. Stewartstown, 47 N. 
H. 228; Hancock v. Wentworth, 5 Metc. 446. 

If the defendant’s photograph case was an ob- 
struction to the full enjoyment of the premises 
rented and occupied by the plaintiff, the defendant 
might properly be enjoined from maintaining it, 
but it is clear that that is not the case. There is no 
evidence whatever that it isinjurious or in any way 
even inconvenient to the plaintiff. On the con- 
trary, it was proven before the master that after the 
show-case was placed there, the plaintiff not only 
made no objection to it, but declared that it was an 
ornament to the doorway, and attracted a great deal 
of attention. That the defendant, under these cir- 
cumstances, should be harassed with a lawsuit, and 
mulcted in costs amounting to over $300 for a per- 
fectly harmless act, simply to gratify the plaintiff 
in the maintenance of what he fancied to be a tech- 
nical right, but which turns out to be no right at 
all, is wholly inequitable and unjust. The case pre- 
sented is altogether without any foundation in 
equity. It is frivolous, and such as no chancellor or 
court of equity ought to countenance or to enter- 
tain. The learned master did well in dismissing 





that portion of the plaintiff's case which related to 
the awning and the inside doors, He would have 
done better if he had dismissed the whole case 
as entirely wanting in equity. 

Exceptions sustained, and it is ordered that the 
bill be dismissed, the plaintiff to pay the costs. 





FELLOW-SERVANTS —NEGLIGENCE-CON- 
TRACT EXEMPTING MASTER FROM 
LIABILITY. 


KENTUCKY SUPERIOR COURT, JANUARY 17, 1894. 
N. N. & M. V. Co. v. Errort. 


In the case of employees of the same grade or rank, and en- 
gaged in the same field of labor, the master is not liable 
for an injury to one employee by the negligence of an- 
other, even though the negligence be gross; but the engi- 
neer or fireman in charge of the engine of a railroad train 
and a brakeman on the train are not fellow-servants of the 
same grade or rank, engaged in the same field of labor, 
and for an injury to the brakeman through the gross neg- 
ligence of the engineer or fireman in charge of the engine 
the company is liable. 

An instruction telling the jury that “gross negligence is the 
failure to exercise such care and skill as one of common 
sense and reasonable skill in the business, but of careless 
habits, would observe to avoid danger under similar cir- 
cumstances,"’ conforms substantially, in its applications to 
the facts of this case, to the definition of gross negligence 
in the case of L. & N. R. Co. v. McCoy, 81 Ky. 413. In view 
of the evidence, the jury could not have been misled by 
the omission of the words ‘‘ to his own person or life ” after 
the words “‘ to avoid danger.” 

The rule that the plea of contributory negligence will not be 
allowed when wilful neglect is alleged applies only to ac- 
tions under the statute authorizing the recovery of puni- 
tive damages when the life of one is lost by the wilful neg- 
lect of another person, 

A contract by a railroad company with an employee whereby 
the latter, in consideration of his employment and the 
compensation to be paid him, assumes all risks of accidents 
from any cause while in its service, and exempts it from 
any liability to him on account of such risks or accidents, 
is void as against public policy. 


a from Clark Court of Common Pleas. 


Breckinridge & Shelby, for appellant. 
Beckner & Jouett, for appellee. 


Barsour, J. The appellee, who was in the ap- 
pellant’s employ as a brakeman in coupling cars, 
lost one of his hands, which loss, he charges, was 
the result of the negligence of the employee in 
charge of the engine. A verdict and judgment was 
rendered against the appellant. We cannot, as we 
are asked to do, reverse the judgment upon the evi- 
dence, and it would therefore serve no purpose to 
discuss the evidence as bearing upon this conten- 
tion. 

In Volz v. C. & O. R. Co., decided in December, 
1893, and in the later case of L. & N. R. Co.v. Ruines, 
81 Ky. 423, the Court of Appeals has held that even 
the gross negligence of a fellow-workman, resulting 
in injury to another employee of the same grade or 
rank, and engaged in the same field of labor, does 
not render the master liable to the injured em- 
ployee; but that court has, in the case of L. & 
N. R. Co, v. Moore, 83 Ky. 675, and in other cases 
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which are cited and approved in the Volz and 
Raines cases, held that the engineer (or fireman) in 
charge of the engine and a brakeman were not fel- 
low-servants of the same grade or rank, engaged in 
the same field of labor. 

There was therefore no error in the instructions 
which authorized a recovery if the injury com- 
plained of was caused by the gross negligence of 
the engineer or fireman in charge of the engine. 

Appellant complains of this instruction: ‘‘ Gross 
negligence * * * is the failure to exercise such 
care and skill as one of common sense and reasona- 
ble skill in the business, but of careless habits, 
would whserve to avoid danger under similar cir- 
cumstances.” 

The objection is that the instruction omits, after 
the words ‘‘to avoid danger,” the words “to his 
own person or life,” as contained in the definition 
of gross negligence in the case of L. & N. R. Co. v. 
McCoy, 81 Ky. 413; but it seems to us that in its 
application to the facts of the case the instruction 
conforms substantially to the definition in the 
McCoy case. 

In the movement of the engine by Armstrong, the 
fireman, one danger only was to be apprehended, 
and that was injury to the person of the appellee— 
the whole evidence was directed to that point—and 
the jury could not have but understood the court 
as addressing itself to this fact, this danger; but 
the court did err, to the appellant’s prejudice, in 
telling the jury that if the person in charge of the 
engine was guilty of wilful negligence, then the ap- 
pellant should be held liable, notwithstanding the 
appellee, by his own negligence, contributed to the 
injury, and but for which contributory negligence 
the injury would not have occurred. 

As held by this court in L. & N. R. Co. v. Wal- 
ton, 13 Ky. Law Rep. 460, and by the Court of Ap- 
peals in Craddock v. L. & N. R. Co., id. 18, the rule 
that the plea of contributory negligence will not be 
allowed where wilful neglect is alleged, applies 
only to actions under the statute authorizing the re- 
covery of punitive damages where the life of one is 
lost by the wilful neglect of another person. There 
was evidence of contributory negligence; and tak- 
ing the first and second instructions, in connection 
with the objectionable instruction, the latter was 
misleading and prejudicial to the appellant. 

The appellant, in one paragraph of its answer, 
claimed exemption from liability for the negligence 
of its employee, by reason of a written contract 
with the appellee whereby the latter, in considera- 
tion of his employment and the compensation to be 
paid him, assumed all risks of accidents from any 
cause while in its service, and exempted it from 
any liability to him for or on account of such risks 





or accidents. 


With the exception of one or two States, all the 
American courts hold that such a contract is void 
as against public policy. The reason, it seems to 
us, sustains the doctrine, and we are therefore of 
opinion that the court properly sustained the de- 
murrer to the paragraph of the answer. 

For the error in giving the instruction denying to 
the appellant the right to rely upon contributory 
negligence, if its employee in charge of the engine 
was guilty of wilful neglect, the judgment must be 
reversed, and it is so ordered. 


——_>__———_ 


LIMITATION OF ACTIONS -- SUSPENDED 
DURING COVERTURE. 


NEW JERSEY COURT OF CHANCERY, MARCH 9, 1894. 


ALPAUGH v. WILSON. 


Limitation does not run during the coverture on the note of a 
husband to his wife. 


ILL by Elizabeth C. Wilson, for whom, on her 

death, was substituted Charles Alpaugh, exec- 

utor of her will, against Richard H. Wilson, execu- 
tor, etc., on a promissory note. 


R. 8. Kuhl, for complainant. 
Charles S. Skillman, for defendant. 


Brrp, V. C. Mrs. Wilson brings this suit against 
the executors of the last will and testament of her 
late husband, to recover the amount claimed td be 
due upon a promissory note given by him to her 
on the 2d day of April, 1883. The principal de- 
fense in this suit is the statute of limitations. The 
parties to the transaction being husband and wife, 
it must be determined whether or not the statute 
applies. I think that it is not seriously disputed 
but that, under the common law, the wife could not 
maintain an action against her husband, for the rea- 
son that in legal contemplation they were one; nor 
has it been successfully maintained that this unity 
has been severed by implication, under any acts of 
the Legislature respecting married women. Such 
acts being in derogation of the common law, all 
courts have persisted in a strict construction 
of them. The true view has been clearly ex- 
pressed by Chief Justice Beasley in Gray v. 
Gray, 39 N. J. Eq. 511, 512. This view was 
considered controlling in Yeomans vy. Petty, 40 id. 
495. See also Barnett v. Harsbarger (Ind. Sup.), 5 
N. E. Rep. 718; Dice v. Irvin (Ind. Sup.), 11 id. 
488; Second Nat. Bank v. Merrill, etc., Iron Works 
(Wis.), 50 N. W. Rep. 505. The court has therefore 
to dispose of such questions as justice and equity 
may require, according to the general rules which 
have long been established for its guidance. Doubt- 
less many cases may be presented which would be 
attended with such circumstances of laches, unfair- 
ness or uncertainty as would justify the court in re- 
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jecting them. That the testator received the $800 
has been established beyond question by the pro- 
duction of a note for that amount, with his signa- 
ture. Nothing has been shown to raise the slight- 
est presumption that the note was ever surrendered, 
or that any portion of it has been paid. 

I think that the complainant is entitled to the 
amount of principal mentioned in the note, with in- 
terest, and to be paid by the executors out of the 
estate in the ordinary course of administration, to- 
gether with her costs. 

we gs ee 


THE RULE AS TO VERDICTS AGAINST 
THE WEIGHT OF EVIDENCE. 


RITING from London, April 10, to the New 
York Tribune, Mr. G. W. Smalley says: 

Lord Esher, master of the rolls, is one of the few 
judges who relieve the aridity of judicial proceed- 
ings by humor, or by the language of the world as 
distinguished from that of the courts. This is per- 
haps due to the fact that he is a man of the world 
as well as one of the best judges on the bench. He 
has just had before him one of the ‘‘Charley’s 
Aunt ” cases—a much more curious study of human 
nature than is to be found in the play itself, or in 
most other plays of the period. The plaintiff is an 
actress, Miss Emily Sheridan, who induced the de- 
fendant, Mr. Hartmont, a “‘ financial agent,” to Mr. 
Penley, then wanting money, to bring out ‘‘ Char- 
ley’s Aunt.” Mr. Penley and Mr. Hartmont seem 
both to have agreed to pay Miss Sheridan for her 
services. In both cases she had to bring an action 
to enforce the agreement, and in both cases she has 
been successful. , 

Against the latter verdict Mr. Hartmont appealed, 
and the appeal came before the master of the rolls 
and Lords Justices A. L. Smith and Davey, a strong 
team. The appeal was dismissed. Lord Esher may 
be said to have laughed the appellant out of court. 
He said to his counsel: 

‘* What do you hope to get by a new trial? The 
lady will put on a new bonnet, and she will go into 
the witness-box, and you will have the same ver- 
dict.” 

Then followed this colloquy: 

Mr. Finlay--We may perhaps get a less suscepti- 
ble jury. (Laughter.) 

The Master of the Rolls—Were the jury peculiarly 
susceptible? (Laughter.) Have you got the jury 
panel? because if we look at it we may he able to 
judge how far they were likely to be more than or- 
dinarily susceptible. (Laughter.) 

Lord Justice Davey—What were the ages of the 
jurymen? (Laughter.) 

Mr. Finlay—I have not got the panel, my lord. 

The Master of the Rolls—Can you say that this is 





a verdict that no twelve men intending to act hon- 
estly and fairly could give? 

Mr. Finlay submitted that in any case the verdict 
was against the weight of evidence. 

The court seems to have taken judicial knowledge 
that the plaintiff is young and good-looking, or 
‘‘very likely good-looking,” as Lord Esher cau- 
tiously put it. One rather wonders whether he had 
seen the play. It is one of the most vulgar of mod- 
ern farces, and one of the dullest, and beyond dis- 
pute the most successful and profitable. Mr. Pen- 
ley and Mr. Hartmont are said to have divided 
$5,000 a week between them for more than a year; 
yet they grudge poor Miss Sheridan her commis- 
sion, and her verdict of, I think, some $3,500 in this 
last case. 

The decision of the court is thought to have con- 
siderable legal significance. Defendants tried, as 
you see, to upset the verdict as against the weight 
of evidence. The court said there was too much 
granting of new trials on that ground. Judges 
often granted a new trial where the evidence was 
such that they themselves would have given a dif- 
ferent verdict. That is not the true rule, said Lord 
Esher. The rule is that there should be no new 
trial ‘‘ unless it could be shown conclusively that 
the verdict was such as no twelve men acting hon- 
estly and fairly could give.” The responsibility of 
finding a verdict belongs to the jury. That is what 
a jury is for, and judges are not to relieve them of 
it. The bench is sometimes thought eager to en- 
large its authority or to encroach on the province of 
the jury. Here is, at any rate, one most eminent 
judge who takes the opposite line. 

icanceiade cen 


NEW YORK CONSTITUTIONAL CONVEN- 
TION. 


IN\HE delegates elected to revise the Constitution 
of the State of New York will convene in Al- 

bany on the second Tuesday of May, 1894. Mr. 

Charles E. Fitch writes to Hurper’s Weekly : 

The questions likely to engage the attention of 
the convention are not yet clearly defined, and some 
may not have been suggested. There is indeed a 
well-grounded conviction in the public mind, with 
which a majority of the delegates will doubtless 
sympathize, that a wholesale revision of the Con- 
stitution of 1846 is not demanded, that it has in the 
main, with the provision made for its amendment, 
well served the State for half a century, and that it 
is competent for administration for years to come. 
There are however certain subjects which will have 
at least earnest investigation and careful discussion, 
and among these will be the suffrage, municipal 
government, corporations and the judiciary. Va- 
rious suggestions for further safeguards for the 
purity and freedom of the ballot-box will doubtless 
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be presented, and it will be for the convention to 
decide what measures of reform in these regards 
shall be embodied in the Constitution, and how 
much may be safely left to legislative action. The 
invention of machines for registering the will of the 
electors will also suggest a modification of section 5 
of article 2 of the Constitution, which renders the 
ballots imperative at all general elections by citizens. 
These devices have so commended themselves to 
public favor at town meetings, where they have 
been utilized, by the celerity, precision, and effi- 
ciency of their action, as to prompt the convention 
to modify the clause indicated, if judicial inter- 
pretation of the term ‘‘ ballot” does not intervene 
to render constitutional expression thereof unneces- 
sary. This is said of course upon the assumption 
that the convention, and subsequently the people, 
will appreciate the superiority of voting by machine 
over the present method. It is not probable that 
the appeal of women for the privilege of voting will 
be wholly ignored. The advocates of women suf- 
frage are engaged in an active canvass in its behalf, 
and will flood the convention with petitions and 
memorials, In New York, as in other Eastern 
States, it has not had constitutional sanction. In 
the convention of 1867 it had an insignificant show- 
ing when the votes were counted, although George 
William Curtis made an eloquent speech in favor of 


striking out the word ‘‘ male” in the suffrage quali- 


fication clause. All that is now hoped for by its 
intelligent advocates is that it may be presented to 
the electors as a separate proposition, for the conven- 
tion will hardly hazard its complete work by incor- 
porating so radical a change in the text of the Con- 
stitution, and its champions should be satisfied with 
the opportunity to have the people pass upon it in 
its integrity. 

There is no issue more exigent, none which evokes 
more serious thought, than that of the proper 
government of cities, of which New York has over 
thirty within its borders, including the metropolis 
of the continent, with its teeming population and 
its multifarious industries. The imbecility, ex- 
travagance, waste, and corruption of municipal ad- 
ministration are patent evils which all good citizens 
deplore, but the remedies for which are difficult 
both of discovery and application. The belief is 
widely entertained that some measure of relief and 
reform can be afforded through constitutional pre- 
scription of uniform charters and better definition 
of official responsibilities, but the problem is a 
weighty and perplexing one for the convention to 
solve, involving as it does so many inconstant fac- 
tors, and the determination of constitutional juris- 
diction inthe premises, The opinion that the State 
suffers from over-legislation will find expression in 
the proposition for biennial sessions of the Legis- 





lature, and the convention is expected to pass upon 
it with due regard to the import of the criticism, 
and the vast and various interests that in such a 
great State require the attention of the law-making 
body. The investiture of boards of supervisors with 
enlarged and final legislative powers are also pro- 
posed should biennial sessions carry. Nor is the 
convention likely to avoid the grave issues of the 
relations of the State to private corporations—the 
limitations that should be imposed, as well as the 
franchises and immunities that may be conferred 
upon them. There is no subject worthy of more 
serious thought than that of the scope of State con- 
trol of the corporations it charters, and none which 
should have more candid, intelligent, and judicious 
determination from a body charged with the duty 
of revising the organic law. 

The release of the Court of Appeals from the 
burden of litigation that embarrasses it will be an- 
other question for consideration, and plans either 
for re-enforcing that court or conferring the final 
decision of certain classes of cases upon the Supreme 
Court, have already been outlined. Indeed, it is 
probable that the entire judiciary article will be re- 
vised. 


DEATH OF NELSON J. WATERBURY. 


ELSON JARVIS WATERBURY, one of the old- 
est and best-known practising lawyers in New 
York city, and until recent years an active figure in 
local politics, died of pneumonia at six o’clock last 
Sunday evening at his residence, 13 West Fifty- 
sixth street. Mr. Waterbury was nearly seventy-five 
years of age. He was born in New York in July, 
1819, and was the son of Col. Jonathan Waterbury, 
who was a famous dry goods merchant. His mother 
was Elizabeth Jarvis, a daughter of Bishop Jarvis, 
of Connecticut. Mr. Waterbury began the study of 
law before he was twenty years of age, and in 1841 
was managing clerk for the law firm of Wells & 
Van Wagenen. Samuel J. Tilden was a law stu- 
dent in the same building. These two young men 
became warm friends, and were long afterward as- 
sociated in law and politics. They formed the law 
firm of Tilden & Waterbury in 1842, and continued 
in partnership until 1845, when Mr. Waterbury was 
appointed judge of the Marine Court of New York 
by Governor Silas Wright. When the Whigs got 
control of the State government Judge Waterbury 
resumed the practice of law, but continued to be 
active in politics. In 1852 he was assistant post- 
master of New York under Postmaster Isaac B. 
Fowler, and established the first sub-station of the 
city post-office. 
Mr. Waterbury was elected district attorney in 
1858, and took office January 1, 1859. He served 
only one term, being defeated three years later for 
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re-election. While district attorney he tried two 
famous murder cases. The first was of a man named 
Stephens, who poisoned his wife. Mr. Waterbury 
suspected him of the crime, and caused the woman’s 
body to be exhumed. Prof. R. Ogden Doremus 
analyzed the contents of the stomach, and on the 
evidence thus obtained Stephens was convicted. 
The other case was that of a man named Jeffards, 
who murdered his step-father and shot a witness to 
the crime. Jeffards was acquitted of his father’s 
murder, but Mr. Waterbury placed a detective on 
his track. Jeffards finally confessed the murder to 
the detective, and was arrested and tried for mur- 
dering the second man, and convicted. He was 
sentenced to life imprisonment, and was killed bya 
fellow-convict. 

Upon retiring from tie district attorneyship, Mr. 
Waterbury ways appointed by Governor Seymour 
judge-advocate-general, and during the governor's 
term he carried on the negotiations with President 
Lincoln for State troops and assistance. He was 
active in the management of affairs during the draft 
riots. ' 

When Governor Seymour left office, Mr. Water- 
bury went into partnership with the late Henry 
Wilder Allen, who became justice of the Court of 
Common Pleas. In 1868 Governor Hoffman ap- 
pointed him one of a commission to revise the State 
statutes, and he was one of the compilers of the 
Code of Civil Procedure now in use. 

Though opposed to Tweed, Mr. Waterbury was 
engaged to defend him, and he also defended Harry 
W. Genet before the Senate investigating committee 
and in the criminal courts. 

Mr. Waterbury took his son, Nelson J. Water- 
bury, Jr., into partnership ten years ago. His 
widow and three daughters and one son survive 
him. He was a member of St. Thomas’s Protestant 
Episcopal Church. 


— o———— 


DIVORCE—WHAT CONSTITUTES DESER- 
TION ? 

N Watson v. Watson, decided in the Court of 
| Chancery of New Jersey in February, 1894 (28 
Atl. Rep. 467), it was held that desertion, as a 
statutory ground for divorce, was not established 
by the mere withdrawal of a wife from her hus- 
band’s bed, where they continued to appear together 
at the table of the boarding-house at which they 
lived, and consulted indirectly as to the needs and 
comforts of their children at school, the wife caring 
for their rooms and linen, while the husband sup- 
plied her with money and paid her board. 

The court said: ‘‘The question is presented 
whether the withdrawal of a wife from sexual in- 
tercourse with her husband, assuming that there 
was no just cause for the withdrawal, alone con- 





stitutes ‘desertion’ within the meaning of the stat- 
ute. A single word as to a suggestion of acquies- 
cence on the part of the petitioner. It does not ap- 
pear that he, with determined earnestness, ever 
sought the restoration of his marital rights. He 
appears rather to have submitted to the position in 
which his wife’s determination placed him, acting 
as one who, for cause, acquiesces in the justness of 
a decision against him, basing whatever feeble effort 
he may have made in that direction upon considera- 
tion for their children. Upon her part, on the con- 
trary, the attitude appears to be one of distress, and 
yet, filled with consciousness of power which the 
right’gives, she fearlessly demands her support from 
him. I think however that this appearance of ac- 
quiescence of the husband rests too largely upon in- 
ference and conjecture to be made the basis of a 
decision. I prefer to assume that there was no 
acquiescence, and to meet the question first stated. 
I have read with interest the elaborate argument of 
Mr. Bishop, in his work on Marriage, Divorce and 
Separation (vol. 2, § 1676 e¢ seq.), in favor of an - 
affirmative answer to this question as the ‘better 
opinion,’ but I am unwilling to accept it as the true 
construction of our statute. The word ‘desertion,’ 
I think, is used in the sense of ‘abandon,’ to the 
extent that the deserted party must be deprived of 
all real companionship and every substantial duty 
which the other owes to him or her. It would I 
think degrade the marriage relation to hold that it 
is abandoned when sexual intercourse only ceases. 
The lawfulness of that intercourse is perhaps a 
prominent and distinguishing feature of married 
life, but it is not the sum and all of it. The higher 
sentiment and duty of unity of life, interest, sym- 
pathy, and companionship have an important place 
in it, and the thousand ministrations to the physical 
comforts of the twain, by each in his or her sphere, 
in consideration of the marriage obligation, and 
without ceaseless thought of pecuniary recompense, 
fills it up. These latter factors may possibly, to 
some extent, exist in other relations of life, but not 
in completeness. They are all necessary to the per- 
fect marriage relation. My opinion is that our stat- 
ute means that divorce may be had when substan- 
tially all of these duties and amenities shall have 
been abandoned by the guilty party, wilfully, con- 
tinuedly and obstinately, for two years, and not 
until then. In other words, the desertion must be 
complete, not partial; and, when the party accused 
remains in discharge of any duties which rise in 
value above mere pretense and form, the desertion, 
which the statute contemplates does not exist. This 
I understand to be the meaning accorded to the 
word ‘desertion’ in the statute of Massachusetts. 
Southwick v. Southwick, 97 Mass. 327; Magrath v. 
Magrath, 103 id. 577; Cowles v, Cowles, 112 id. 298. 
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In the present case, I find that, within two years 
prior to the filing of the bill, the defendant did re- 
main with her husband, in the discharge of, at least, 
a substantial portion of her duty to him.” 


PARTNERSHIP IN CRIME. 


EFERENCE has often been made to a suit (real 

or imaginary) at the instance of a highwayman 
against his partner in business to recover a share of 
profits. The doubt, frequently expressed, as to 
whether such an action was ever brought into court 
has now been set at rest by Sir Frederick Pollock 
and Mr. Hubert Hall of the Record Office. Hitherto 
the authenticity of the story has rested on the re- 
port contained in the Huropean Magazine for May, 
1787, vol. I, 360, which, under the title of Everet v. 
Williams, is quoted at length by W. D. Evans in 
the appendix to his translation of Pothier on Ob- 
ligations, published in 1806 (vol. II, 3.) We are 
told by Evans that Lord Kenyon, in Ridley v. Moore, 
1797 (appendix to Clifford’s Report of Southwark 
Election), referred to this case of Everet v. Wil- 
liams as an actual one, but that on examining the 
[Record] Office, he (Evans) had not found it sup- 
ported, and had therefore treated it as a suppositious 
illustration of a general principle applicable to illegal 
contracts. Lindley, in his work on Partnership 
(5th ed., p. 93), gives a short report of the case 
abridged from Evans, but states ‘“‘there is some 
doubt whether it actually occurred. Real or ficti- 
tious, it is,” he says, ‘‘a good illustration of an 
illegal partnership of the class in question.” Pollock, 
in his work on Contracts (5th ed., p. 263, note), 
refers to the matter thus: ‘‘ Lord Kenyon once said, 
by way of illustration it appears, that he would not 
sit to take an account between two robbers on 
Hounslow Heath. May not the legend have arisen 
from this? The case was cited with apparent gravity 
by Jessel, M. R., in Sykes v. Beadon, 1879, 11 Ch. 
D. 170, at page 195.” The suggestion here made that 
Lord Kenyon started the story is disproved by the 
dates, for Lord Kenyon spoke in 1797, while the 
European Magazine report appeared ten years earlier. 
So recently as April last Sir Frederick Pollock was 
sceptical. As editor of the Law Quarterly he says: 
‘* We still decline to believe the story, and can only 
suppose it took rise from some otherwise forgotten 
jest or hoax in an equity draftsman’s chambers.” 
But in the current number of the Law Quarterly Sir 
Frederick is obliged to admit that ‘‘ truth is stranger 
than fiction.” The dates of the orders following on 
the bill are given by the Huropean Magazine and by 
Evans; but although the search of the latter in the 
Record Office did not result in the discovery of the 
originals, these have now been found by Mr. Hall, 
and are substantially in the terms published in 1787. 





The orders being accurate, it is no more than a fair 
inference that the terms of the bill itself are those 
given by the Huropean Magazine. For the details 
of the case we must refer our readers to Evans as 
above cited, or to the current Law Quarterly Review 
(vol. XXXV, 197). The following brief summary 
will however be of some interest: It appears that in 
1725 one Joseph Everet, of the parish of St. James’s, 
Clerkenwell, sued Joseph Williams in the equity 
side of the Exchequer Court. The bill recites an 
oral partnership between the defendant and the 
plaintiff, who was ‘‘skilled in dealing in several 
sorts of commodities,” and that the parties had 
*‘ proceeded jointly in the said dealings with good 
success on Hounslow Heath, Finchley, Blackheath, 
and other places,”’ where they had dealt with several 
gentlemen for ‘‘ divers watches, rings, swords, canes, 
hats, cloaks, horses, bridles, saddles, and other 
things,” which were had for little or no money after 
‘*some small discourse ” with the owners. The rest 
of the bill is in the ordinary form of a partnership 
account, the bill itself being signed by one Jonathan 
Collins as counsel. The court seems to have con- 
sidered itself the victim, along with the defendant, 
of a practical joke, for on the 30th of October, 1725, 
upon the motion of the defendant's counsel, the 
matter was referred to the deputy remembrancer 
‘*for scandal and impertinence,” with instructions 
to him to report with all convenient speed. On 
the 29th of November it was ordered ‘‘ that a mes- 
senger or tipstaff of this court do forthwith go and 
attach the bodies of Mr. William White and Mr. 
William Wreathock, the plaintiff's solicitors, and 
bring them into court to answer the contempt of 
this court.” Inthe end White and Wreathock were 
each fined £50, and committed to the custody of 
the warden of the fleet until their fines were paid. 
Collins, the plaintiff's counsel, was ordered to pay 
the defendant such costs as the deputy should tax. 
The defendant, although absolved from any con- 
nection with this hoax, does not appear to have 
been a spotless character, for according to the Huro- 
pean Magazine, he was hanged at Maidstone in 1727. 
The plaintiff was hanged at Tyburn in 1730; while 
Wreathock, one of the plaintiff's solicitors, was in 
1735 convicted of robbing Dr. Lancaster, but was 
reprieved and transported.—Scottish Law Review. 
csi tipcmetsinh 
A WOMAN'S RIGHT TO CHANGE HER 
MIND. 
ONEY v. JORDAN, 2 De G., M. & G. 318, isan 
instructive case. A person of the name of 
Marnell once upon a time financed a very young 
man of the name of Money for the purpose of some 
foreign stock speculation, on the strictly business 
understanding that he, Marnell, was to share in the 
profit, but not in the risk. Needless to say, the 
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speculation resulted in a loss of some £1,200, for 
which the astute Marnell got judgment, but died 
before enforcing it. Now Miss Marnell, his sister, 
not only did not look upon her brother’s conduct in 
the matter with approval, but repeatedly con- 
demned it, and being executrix and universal lega- 
tee, nobly declared often to Mr. Money and other 
persons that she would never claim the debt. Hope- 
fully relying on these presentations, Mr. Money 
shortly after becamie engaged to and, as Miss Mar- 
nell knew, married a Miss Poore—an ominous con- 
junction—but still the bond remained uncancelled 
and undefaced in Miss Marnell’s desk or with her 
solicitor. So Mr, Money’s mother paid her a visit, 
and the following truly feminine dialogue ensued: 

Mrs. Money—“ You have long given up the debt, 
so it’s only a nominal thing, and it’s no use keeping 
a paper you have long since promised you will 
never enforce.” 

Miss Marnell—‘‘I will be trusted.” 

Mrs. Money—“ Who talks of not trusting you? 
But you may marry, and then you would be at the 
command of your husband?” 

Miss Marnell—‘‘I give you my word of honor that 
I will never use it against William; but I will be 
trusted, and I will keep it.” 

Alas! for the constancy of woman; the event 
which Mrs. Money, with a matron’s prophetic eye, 
foresaw happened. Miss Marnell did marry a year 
or two afterward, and she and her husband did 
shortly after require payment, and proceeded to en- 
force it. Thereupon the ill-used Mr. Money applied 
for an injunction to restrain the action, and Romilly, 
M. R., and Knight Bruce granted it, thinking the 
circumstances amounted to a binding contract not 
to sue. Lord Cranworth dissented on the ground 
that the misrepresentation was one of inten- 
tion, not fact. But intention is a fact, a psy- 
chological fact; so we know now. As Lord 
Justice Bowen says in Edgington v. Fitzmaurice, 29 
Ch. Div. 488: ‘The statement of a man’s mind at 
a given time is as much a question of fact as the 
state of his digestion.”” The moral is that the im- 
memorial prescriptive right of a lady to change her 
mind must be received with qualification.— London 
Law Times. 

oe 

A Chinaman in Oregon was betrothed in China 
some years ago to a bride only two years old. He 
had never seen her since, but six months ago he was 
married to her by sewing together two cards on 
which the particulars of the betrothal were written, 
and sending them to China, he receiving a similar 
pair of cards from the bride. Nowa United States 
judge has decided that the wife may land in this 
country, because the marriage being valid in China 
is valid here, and even a Chinese may have his wife 
with him. 





Abstracts of Recent Decisions. 


CRIMINAL LAW—HOMICIDE—AIDING AND ABET- 
TING.—One may be convicted of murder in the sec- 
ond degree for aiding and abetting, though the per- 
son who did the killing had been acquitted. State 
v. Whitt (N. Car.), 18 S. E. Rep. 715. 


Inrants.—A bright boy of about fourteen is sui 
juris, and assumes the risks incident to his employ- 
ment. N.Y. C. P., 1894. Malsky v. Schumacher, 7 
Misc. Rep. 8; 27 N. Y. Supp. 331. 


Lrsex.—(1) A publication charging a person with 
being ‘‘ perfectly unreliable;” that ‘‘ he cannot tell 
the truth;” that ‘‘ any financial obligation does not 
seem to distress him in the least,” and that ‘‘ he has 
been more than mean to me,” has a tendency to 
hold such person up to scorn, ridi¢ule and contempt 
and diminish his respectability, and as such is 
libellous per se. (2) Where the publication com- 
plained of is libellous per se, it is not necessary to 
allege or prove special damages. Rider v. Rulison, 
74 Hun, 239; 55 St. Rep. 680; 26 N. Y. Supp. 234. 


PARENT AND CHILD.—(1) The right of a parent to 
recover for injuries to his child is based on the sup- 
posed relation of master and servant, and not on 
that of parent and child. (2) Where the father was 
living at the time of the injury to the child, he 
alone has a right of action for such injuries, and 
although the father dies a short time thereafter, the 
mother cannot maintain the action. Geraghty v. New 
(N. Y. C. P., 1894), 7 Misc. Rep. 30. 


PLEDGE OF STOCK—DUTY OF PLEDGEE TO INQUIRE. 
—Stocks pledged with assignment and power of at- 
torney executed in blank, puts the pledgee upon in- 
quiry as to the right of the pledgor to pledge it for 
his own debt, and the pledgee is charged with full 
notice of the contract by which itis held. German 
Savings Bank of Baltimore v. Renshaw (Ct. App. Md.), 
January 12, 1894. 


UsaGE or custom.—To establish a custom or 
usage as an element of a contract, and to make it 
operative in any given case, it must be reasonable, 
not against the law or public policy, not opposed to 
any express term of the contract, and must be so 
general and so known as to justify the presumption 
that the parties knew of it and contracted in reference 
toit. Buyck v. Schwing (Ala.), 18 South. Rep. 48. 


WILLS—NATURE OF ESTATE.—A devise of land to 
the daughter of testator in trust for her separate use 
during life or maidenhood, with an executory devise 
over to her brothers and sisters, should she die 
without issue, vests a fee-simple in the daughter 
upon her marrying and having issue. Kelly v. Wil- 
liams (N. Car.), 18 S. E. Rep. 693. 
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HRotes. 


WELL-KNOWN colonial judge recently told a 
re witness who was somewhat verbose in his an- 
swers to ‘‘hold his tongue and give his evidence 
clearly.” — Tid- Bits. 

‘¢You say you want to make a will?” said the 
lawyer, in surprise. ‘‘ Yes, sir.” “But you told 
me just now that you hadn’t a dollar to leave, and 
that your relatives had all neglected you so that you 
wouldn’t do any thing for. them if you could.” 
‘That's just it. I'm going to make a will for re- 
venge. I'll git ’em all tied up in a lawsuit that ’ll 
keep ‘em poor all the rest o’ their lives.” — Washing- 
ton Star. 

In arguing a point before a judge of the Superior 
Court, Colonel Folk, of the mountain circuit in 
North Carolina, laid down a very doubtful proposi- 
tion of law. The judge looked at him for a moment 
and queried: ‘‘Colonel Folk, do you think that is 
law?” The colonel gracefully bowed and replied: 
‘“Candor compels me to say that I do not, but I did 
not know how it would strike your honor.” The 


judge deliberated a few moments and gravely said: 
‘That may not be contempt of court, but it isa 
close shave.” 

A Chicago judge was surprised the other day by 
the appearance of a lady in his court who had been 


summoned asajuror. It was Miss Farson, the prin- 
cipal of a school, who registered and voted in the 
last election for school officers, and who, being a 
legal voter, was summoned to serve asa juror. Her 
name was on the poll list as F. E. Farson, and the 
jury clerk in making a list of names for a venire did 
not think of the question of sex. The judge found 
good reasons for excusing Miss Farson, not because 
she would not make a capable and trustworthy 
juror, but because a lady on the jury would in many 
respects prove an embarrassing innovation. 

The London Globe says that a distinguished judge, 
who, like Homer, occasionally nods, was responsible 
for an amusing little scene a few afternoons ago. 
The usher brought into court a telegram addressed 
to a juror, but there isarule that a juryman may 
not read any communication without the sanction 
of the judge, and accordingly the usher desired to 
obtain the necessary permission before handing the 
urgent missive to the juror anxiously awaiting it. 
But the occupant of the bench was asleep. The 
embarrassed usher moved one or two books on his 
lordship’s desk, but all his efforts were in vain; the 
learned judge remained wrapped in a slumber no 
less deep than his knowledge of law. Eventually 
the associate motioned the usher to hand the tele- 
gram to the juror, who hastily opened it between 
his knees, and read it with a somewhat guilty look 
without the knowledge of the judge. 





When Judge Underwood, of Georgia, had charged 
the jury it was exceedingly dangerous for the de- 
fendant’s counsel to ask for an additional charge. 
William Glenn had been defending a big, strapping 
town boy, who was charged with an assault and 
battery upon a smaller boy. The big boy had been 
imposing upon the little fellows, and one of them 
hit him with a switch and ran. The big boy pursued 
him, threw a stone at him, cut a bad gash in his head 
and laid him up fora week or two. After the closing 
speech for the prosecution, the judge charged the law 
very fairly, and then asked if there was any other 
charge that counsel desired. Glenn rose, and with 
some tone of apprehension, said: ‘‘I believe your 
honor omitted to charge that self-defense may justify 
an assault.” ‘* Yes,” said the judge as he straight- 
ened up, ‘‘ yes, gentlemen, there is such a law, and 
if you believe from the evidence that this great, big. 
double-jointed, big-fisted young gentleman was 


actuated by fear and self-defense when he ran after 


that poor, little, puny, tallow-faced boy, and, be- 
cause he couldn't overtake him, picked up a rock 
big enough to knock down a steer and threw it at 
him and knocked him senseless, then you can find 
for the defendant. Any other charges, Brother 
Glenn?” ‘‘I believe not,” said Glenn. 

A policeman who had arrested a man for disor- 
derly conduct was trying to tell his story as a wit- 
ness in court against the culprit, when the judge in- 
terrupted with this inquiry: “ What did the man say 
when you arrested him?” ‘ He said he was drunk.” 
‘*T want his precise words, just as he uttered them. 
He did not use the pronoun ‘he,’ did he?” ‘Oh, 
yes he did; he said he was drunk—he acknowledged 
the corn.” The Court (getting impatient at wit- 
ness’s stupidity)—‘‘ You don’t understand me; I 
want the words as he uttered them. Did he say, 
‘Twas drunk?’” Witness (zeulously)—‘‘ Oh, no, 
your honor, he didn’t say you was drunk. I 
wouldn’t allow any man to charge that upon you in 
my presence.” A fledgling attorney, occupying a 
seat in the court, here desired to air his powers, and 
said: “ Pshaw, you don’t comprehend at all. His 
honor means, did the prisoner say to you, ‘J was 
drunk?’” Witness (reflectively)—‘‘ Waal, he might 
have said you was drunk, but I didn’t hear him.” 
Counsel for the prisoner— ‘‘ What the court desires 
is to have you state the prisoner’s words, preserving 
the precise form of pronoun he made use of in his 
reply. Was it in the first person, J; second person, 
thou or you; or in the third person, he, she or it? 
Now, then, sir” (with severity), ‘‘upon your oath, 
did not my client say, ‘J was drunk?’” Witness 
(getting angry)—‘‘ No, he didn’t say you was drunk, 
neither. D’yer suppose the poor fellow charged the 
whole court with being drunk?”—Criminal Law 
Magazine. 
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HE recent celebrated case of Martin v. The 
Trustees of the British Museum has drawn 
public attention in England to some of the ab- 
surdities of the law of libel. Dr. George Gum- 
bleton writes to the Zaw Times that if the 
trustees of that great library had been guilty of 
a publication, anybody who out of his library 
hands a book containing libellous or obscene 
matter to another who asks to see it, being 
ignorant of its contents, might be subject to an 
action or indictment. To say nothing of the 
injustice of such a consequence, where a man 
has not written, printed, or otherwise dissemi- 
nated the defamatory matter, just consider the 
enormous crop of litigation that would ensue. 
However painful to the lawyer it may be, the 
maxim still prevails, /nterest reipublice ut finis 
sit litium. If the owner of the book does not 
know the contents, and merely hands it toa 
man who reads it, and then hands it back, it is 
no publication of a libel, though the learned 
baron (Pollock) who tried the case seemed to 
think that it was. But the attorney-general re- 
torted that there was some little common sense 
left in the law of England. First of all, no 
authority in support of the proposition was 
produced either by Sir Richard Webster or his 
learned junior, Mr. Bray, who had apparently 
ransacked the authorities. Sir C. Russell did 
adduce one on the other side, namely (Smith 
v. Wood, 3 Camp. 323), [1813], a decision of 
Lord Ellenborough’s. Mr. Campbell had not 
avery high opinion of his lordship’s law, but 
he does not throw any doubt upon it here. It 
has been doubted however by such authorities as 
Mr. Starkie (sth ed.), by Mr. Folkard (p. 441), 
and Dr. Blake Odgers (p. 169, znd ed.). Mr. 
Campbell’s note is: “A person who, having a 
copy of a libellous caricature, shows it to an- 
other on being requested to do so, is not thereby 
liable to an action for maliciously publishing 
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it.” Mr. Starkie say: “But guere, for there 
was no evidence to show that the plaintiff was 
in privity with the witness.” Lord Ellen- 
borough thought that Mr. Wood did not mean 
to “maliciously publish” a libel on Mr. Smith 
when he handed the caricature of the nature 
of which it must be taken, he was fully aware, 
for the doubts about caricatures, unlike books, 
solvuntur videndo. Dr. Blake Odgers has 
failed to catch the precise effect of Duke of 
Brunswick v. Harmer, 14 Q. B. 185; 19 L. J. 
20 (Q. B.); 14 Jur. 113; 3C.& K. 10. He 
says it overrules Smith v. Wood and King v. 
Waring et ux., 5 Esp. 15. But the facts are 
wholly different. The duke had been libelled 
by the Weekly Dispatch, of the 19th of Septem- 
ber, 1830, of which the defendant was the pub- 
lisher and proprietor. He sent an agent to the 
defendant’s office again on the 26th of Septem- 
ber, 1847, who purchased another copy. It 
was attempted to be argued by Sir F. Thesiger, 
unsuccessfully, that this was a publication to 
the plaintiff himself. Why? Because the de- 
fendant had been guilty of the original tort of 
defamation. He knew what was in the paper; 
he parted for money with the possession and 
control of the chattel containing the libel; he 
meant to disseminate it for his own profit, and 
he did disseminate it. How different from 
Smith v. Wood, where the defendant had not 
composed the libel, or even lent, much less sold 
it. In Fox v. Broderick, 14 Ir. C. & R. 453, 
the defendant by mistake misdirected a letter 
intended for the plaintiff, and containing a libel, 
so that it reached one Keevil; it was held that 
there was sufficient evidence of publication, 
and that it did not avail the defendant that he 
had no intention of giving the plaintiff a cause 
of action. Baron Fitzgerald says (p. 458): 
“The matter complained of in the letter in 
question is admittedly defamatory; its publica- 
tion to the plaintiff was admittedly intended, 
and with that view the defendant voluntarily 
and intentionally parted with the possession of 
the letter, and put it out of his own control.” 
So Mr. Justice Coleridge, in the duke’s case 
(p. 189), said: “ We think it is a publication to’ 
the agent. The defendant, who on the appli- 
cation of astranger delivers to him (knowingly) 
the writing which libels a third person publishes 
the libellous matter of him, though he may 
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have been sent for the purpose of procuring 
the work by that third person. Semdle aliter, 
if he took a book back, or did not bring it him- 
self to his notice, and invite him to read it.” 
He proceeds: “So far as in him lies he lowers 
the reputation of a principal in the mind of the 
agent; which, although he be an agent, is as 
capable of being affected by the operation as if 
he were a stranger. The act is complete by 
delivery (%. ¢., presumably without taking it 
back, a complete handing over by gift, loan, or 
sale), and its legal character is not altered either 
by the plaintiff's procurement or by the sub- 
sequent handing over of the writing to him. 
Of course that this publication was by the pro- 
curement of the plaintiff is not material to the 
question we are now considering.” And this 
“procurement” leads to King v. Waring. 
Dr. B. Odgers says (p. 168, 2nd ed.), that it 
was decided on the principle of volenti non fit 
injuria. With great respect, nothing of the 
kind. What the author has done is to copy 
Mr. Espinasse’s note, which to all appearance 
does not represent Lord Alvanley’s judgment. 
It is by no means clear from the report. The 


note runs: “Though a letter giving a false 
character of a servant may be the ground of an 
action, yet, if written as an answer to a letter 
sent not with a view of obtaining a character 
but with an intention of obtaining such an an- 
swer as should be the ground of an action, no 


action can be sustained.” Lord Alvanley said, 
“It has been decided that giving a character 
to a servant, however injurious to him, yet, if 
fairly given, would not sustain an action; but 
if the letter was procured by another letter, not 
written with a fair view of inquiring a character, 
but to procure an answer upon which to ground 
an action for libel, such evidence I think ought 
not to be admitted.” What evidence? Is it 
that the letter complained of was written to 
Mrs. Bosanquet at the instigation of King, the 
plaintiff? For if so, Lord Alvanley seems to 
think it was no defense, though the reporter 
seems to think he allowed the defendant to try 
and prove it. For he adds (pp. 14, 15), “ This 
was not proved, and the plaintiff had a verdict.” 
Thus Lord Alvanley seems to have thought 
Mrs. Waring’s letter, which she need not have 
written to Mrs. Bosanquet, or sent it either, 
was a publication, and to have agreed with the 
learned judges in Brunswick's Case (Coleridge, 





Wightman, and Erle, JJ.). The case of Zmmens 
v. Pottle & Son, 53 L. T. Rep. (N. S.) 808; 16 
Q. B. Div. 354; 55 L. J. 51 (Q. B.); 34 W. R. 
116; 50 J. P. 228, was not analogous to libra- 
rians or trustees, for the defendants carried on 
the trade of newsvenders, and it turned on 
knowledge and negligence in trade or business. 
If the trustees were to be held liable, then the 
sooner all libraries close their doors, private or 
public, the better, for they will be harassed with 
actions twelve hours out of the twenty-four. 
But Dr. Gumbleton hopes that the handing of 
a book off a library shelf when requested will 
never be held to be the malicious dissemination 
of alibel, and to be a “publication,” for it 
lacks the element of malice which lies at the 
root of all torts. 


Mr. Justice Brewer, in the Supreme Court of 
the United States, has announced a rule in 
patent law that will be of interest and value to 
persons engaged in claims or litigation arising 
out of decisions of the patent office. Fred H. 
Daniels and Charles H. Morgan each claimed 
to be the original inventor of an improvement 
in machines for coiling wire. They first con- 
tested the claim in the patent office, where there 
were three decisions, two in favor of Morgan 
and one in favor of Daniels. The Circuit 
Court for Massachusetts overruled the decision 
of the commissioner of patents in favor of Mor- 
gan, and found that Daniels was the original 
inventor. Quoting a number of decisions bear- 
ing on the case, Justice Brewer said: “ Upon 
principle and authority, therefore, it must be 
laid down as a rule that when the question de- 
cided in the patent office is one between con- 
testing parties as to priority of invention the 
decision there made must be accepted as con- 
trolling upon that question of fact in any sub- 
sequent suit between the same parties, unless 
the contrary is established by testimony which 
in character and amount carries thorough con- 
viction.” Under this rule the judgment of the 
Circuit Court in favor of Daniels was reversed, 
with instructions to dismiss the bill. 


Though debtors’ prisons do not exist in the 
Canadian province of Ontario, yet the imprison- 
ment of debtors, provided certain conditions 
be complied with, is still sanctioned and prac- 
ticed there. The public records show that 
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during the year of 1892, there were in the 
county jails, one hundred and seventeen per- 
sons who had been committed for contempt of 
court, an offense which, in nine cases out of 
ten, consisted of the non-payment of debts for 
which judgments had been obtained. The 
Toronto Mail observes that, thus, by a round- 
about route, the impecunious debtor is landed 
in jail, where he may live for an indefinite 
period at the expense of the public. To reach 
the debtors’ prison in Ontario two conditions 
are necessary: the debt must be small, and the 
debtor must be fairly honest. Should the 
amount in dispute be so large as to place it be- 
yond the jurisdiction of the Division Courts, 
the personal liberty of the man who wrongfully 
refuses to pay it, is absolutely safe. In short, 
he who owes hundreds of thousands of dollars 
need have no fear of being sent to prison, for 
the reason that the courts which deal with dis- 
putes over sums of such magnitude have no 
power to commit to custody the defendant who 
is unable to satisfy a judgment. But, strangely 
enough, if the obligation is only fifty, or say, 
sixty dollars, the Division Court can deprive 
the debtor of his liberty, and saddle the public 
with the cost of his maintenance until he has 
satisfied his creditor unto the uttermost farth- 
ing. This however is not done unless the judg- 
ment debtor is fairly honest. That is to say, 
if he is not sufficiently unscrupulous to deny 
under oath his ability to pay any thing, he may 
be ordered to discharge the judgment in peri- 
odical instalments, and, in default of so doing, 
will be held to have committed the serious 
offense of contempt of court, though he may 
hold the bench in the very highest esteem, and 
be as respectful to it as lies in his power. The 
net result of this system is that every year a 
hundred or more small, but honest debtors are 
jailed in Ontario, while the large debtors and 
the dishonest ones go scot free. That this state 
of affairs should cause dissatisfaction is not at 
all remarkable. Reasonable men are apt to 
question the wisdom of a law that gives the 
courts greater powers to oppress the poor than 
the rich, and that puts the fifty-dollar debtor in 
prison, while it allows the thousand-dollar 
debtor to remain at liberty. Generally, the 
laws proceed upon the principle that the greater 
the offense the greater should be the penalty, 
but here that is reversed. If a change is to be 





made so as to do justice by all classes, it must 
be in the direction of abolition rather than ex- 
tension of imprisonment for debt. ‘It can 
hardly be contended that such a reform would 
render the collection of small debts more diffi- 
cult, for the execution of judgments, which is 
the only way of enforcing payment, would still 
remain. Neither can it be argued that im- 
prisonment for debt is‘any advantage to the 
creditor, since it can only render the prisoner 
less able and less willing to pay what he owes. 
There is another aspect of the matter in which, 
from an economic point of view, the debt-pay- 
ing public is interested. The prisons in On- 
tario cost annually about $135,000, while the 
average expense of maintenance per prisoner is 
about $90 a year. From the fact that the out- 
lay is in proportion to the number of inmates 
these institutions contain, it follows that every 
debtor who is jailed, adds something to the ex- 
penditure of the province, and to the burden 
of taxation generally. In addition to this, it 
must be borne in mind that the community 
suffers another and a far greater loss, inasmuch 
as it is, for the time, deprived of the advantage 
of the labor of the judgment debtor. Looking 
at the matter from all these different stand- 
points, there seems to be a good case made out 
for an amendment to the Division Court act, 
along. the lines of a bill for that purpose, of 
which notice has been given in the Legislature. 
In the interests of justice and of economy it 
should receive favorable consideration. 


Judge Bradley of the Supreme Court of the 
District of Columbia has refused to grant a 
mandamus to Secretary Carlisle to show cause 
why he should not reinstate Eugene E, Gaddis 
in a clerkship, from which he claims to have 
been illegally removed. The ground of Judge 
Bradley’s decision is that the courts cannot in- 
terfere in the matter of removals in the execu- 
tive departments. He said that Congress never 
intended to restrict the right of removals from 
office for political reasons in the civil service 
laws. Since Andrew Jackson’s time all heads 
of executive departments had exercised the 
right to remove such clerks as they chose be- 
cause of their politics, and that right still existed, 
unless Congress has removed it by legislation. 
The whole effect of the civil service law, Judge 
Bradley thinks, is to make it much more difficult 
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* to get into office, while it is as easy as ever to 
get out. His argument is that beyond this 
difficulty of getting in, the civil service law is 
for the most part an abortive one. The coun- 
sel for Gaddis have appealed to the Supreme 
Court of the United States. 


Since the time of Jeremy Bentham, says the 
New York Sun, it has been the fashion in cer- 
tain quarters to sneer at Sir William Blackstone, 
and it has even been asserted that it would be 
well for the serious student never to look into 
the famous Commentaries. This is not, by any 
means, the view commended by Judge Dillon’s 
lectures to the law students of Yale University. 
Judge Dillon draws a distinction which the 
assailants of Blackstone overlook, and cautions 
us not to regard the Commentaries from a wrong 
point of view. We are reminded that Black- 
stone was a teacher whose purpose it was to set 
forth the English law as it then existed, and 
not a reformer whose purpose was to point out 
its defects with a view to its improvement. It 
is admitted that the two functions are not in- 
compatible, but, although it might be expedient, 
it is not necessary in an institutional work whose 
design is to state the law as it is, that the author 
should expose and emphasize the imperfections 
of the system which he is expounding. It is 
acknowledged that Blackstone did not possess 
the critical faculty which was so highly de- 
veloped in Bentham, and that consequently he 
was strongly inclined to view the laws of Eng- 
land with the eye of an idolater, and thus rarely 
saw any thing but perfection and beauty in the 
object of his worship. At the same time, it is 
contended that Blackstone’s generalizations are 
clear and concise, that his historical researches 
are minute and, in general, remarkably accurate, 
and that his book, unlike many modern works, 
is no mere digest and arrangement of cases, 
but a systematic treatise. Touching the point 
of accuracy the author quotes Mr. Digby, who, 
in his History of the Law of Real Property, 
says that “ Blackstone still remains unrivalled 
as an expositor of the law of his day. It will 
be seen,” he adds, “ that I throughout refer to 
Blackstone as the great authority of the earlier 
law, without going back to the original sources.” 
Another weighty opinion cited is that of Sir 
Frederick Pollock to the following effect: 
“ Blackstone’s work was an excellent one in his 
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time and according to his lights; we might 
honor him better at this day than by a blun- 
dering lip service, which, as a rule, effectually 
excludes the knowledge of what Blackstone 
really wrote. The modern editions spoil Black- 
stone as literature, without producing a good 
account of the modern law. One consequence 
of this is that the historical value of Blackstone 
in his genuine form is apt to be sadly under- 
rated.” Judge Dillon takes leave of Blackstone 
by urging every lawyer to make a point of read- 
ing the Commentaries in their original edition 
once every year. That was the custom of 
George Wood, one of the most famous New 
York lawyers in his day. 


It is complained that Lord Coleridge goes to 
sleep on the bench. The London Zaw /Jour- 
nal of April 7 says: “We entertain profound 
veneration for the great intellectual and moral 
qualities of the lord chief justice of England; 
but we are no longer able to shut our ears to 
the increasing complaints on the part both of 
the bar and of the public that his lordship’s 
somnolence on the bench, due to the insidious 
advance of years, and certainly the only sign of 
physical weakness that he displays, prevents 
him from discharging his high functions with 
his former vigor. It is painful to hear such 
complaints. It is worse to be unable to de- 
nounce them as calumnies.” 


A Louisiana court has decided that the 
American Surety Company is not an insurance 
company. The State tax collector sued the 
company to recover the amount of the license 
tax imposed by the State statute on insurance 
companies of other States doing business in 
Louisiana. Judge Righter held that corpora- 
tions of the character of the American Surety 
are commercial, not insurance corporations 
within the purview of Louisiana law, and liable 
oniy therefore to pay the tax on commercial 
companies, which is one-half that exacted from 
insurance companies. 


The Supreme Court of Michigan finds the 
collateral inheritance tax law of that State un- 
constitutional, but only for the reason that it 
provides that the receipts shall go into the 
general fund instead of the educational fund. 
The Constitution requires that all special taxes 
shall'go toward the latter fund. 
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CONSTITUTIONAL LAW--POLICE POWERS 
—DUE PROCESS -SUMMARY DESTRUC- 
TION OF FISH NETS. 


UNITED STATES SUPREME COURT, MARCH 65, 1894. 


LAWTON ET AL. V. STEELE. 

It is within the police power of a State to enforce its legislation 
for the protection and regulation of its fisheries by enact- 
ing laws declaring any nets, pounds, or orther devices 
(being articles of personal property of trifling value) used 
in violation of law to be public nuisances, which its game 
protectors and other persons are authorized to abate and 
summarily destroy (Laws N. Y. 1880, chap. 591, as amended 
by Laws of 1883, chap. 317); and such legislation is not 
within the prohibition against deprivation of property 
without due process of law. Mr. Chief Justice Fuller, Mr. 
Justice Field, and Mr. Justice Brewer, dissenting. 

[* error to the Court of Appeals of the State of 

New York. 

Statement by Mr. Justice Brown: 

This was an action at law instituted in the Su- 
preme Court for the county of Jefferson, by the 
plaintiffs in error against the defendant in error, 
together with Edward L. Sargent and Richard U. 
Sherman, for the conversion of fifteen hoop and 
fyke nets, of the alleged value of $525. Defendants 
Steele and Sargent interposed a general denial. De- 
fendant Sherman pleaded that he, with three others, 
constituted the commissioners of fisheries of the 
' State of New York, with power to give directions 
to game and fish protectors with regard to the en- 
forcement of the game law; that defendant Steele 
was a game and fish protector duly appointed by 
the governor of the State of New York; and that 
the nets sued for were taken possession of by said 
Steele, as such game and fish protector, upon the 
ground that they were maintained upon the waters 
of the State in violation of existing statutes for the 
protection of fish and game, and thereby became a 
public nuisance. 

The facts were undisputed. The nets were the 
property of the plaintiffs, and were taken away by 
the defendant Steele, and destroyed. At the time 
of the taking, most of the nets were in the waters 
of the Black River bay, being used for fishing pur- 
poses, and the residue were upon the shore of that 
bay, having recently been used for the same pur- 
pose. The plaintiffs were fishermen, and the de- 
fendant Steele was a State game and fish protector. 
The taking and destruction of the nets were claimed 
to have been justifiable under the statutes of the 
State relating to the protection of game and fish. 
Plaintiffs claimed there was no justification under 
the statutes, and, if they constituted such justifica- 
tion upon their face, they were unconstitutional. 
Defendant Sherman was a State fish commissioner. 
Defendant Sargent was president of the Jefferson 
County Fish and Game Association. Plaintiffs 
claimed these defendants to be liable upon the ground 





that they instigated, incited, or directed the taking 
and destruction of the nets. 

Upon trial before a jury a verdict was rendered, 
subject to the opinion of the court, in favor of the 
plaintiffs against defendant Steele for the sum of 
$216, and in favor of defendants Sargent and Sher- 
man. A motion for a new trial was denied, and 
judgment entered upon the verdict for $216 dam- 
ages and $166.09 costs. On appeal to the General 
Term this judgment was reversed, and a new trial 
ordered, and a further appeal allowed to the Court 
of Appeals. On appeal to the Court of Appeals the 
order of the General Term granting a new trial was 
affirmed, and judgment absolute ordered for the de- 
fendant. 119 N. Y. 226. Plaintiffs thereupon sued 
out a writ of error from this court. 


Levi H. Brown, for plaintiffs in error. 
Elon R. Brown, for defendant in error. 


Brown, J. This case involves the constitutionality 
of an act of the Legislature of the State of New 
York known as chapter 591, Laws of New York, 
1880, as amended by chapter 317, Laws of New 
York, 1883, entitled ‘‘ An act for the appointment 
of game and fish protectors.” 

By a subsequent act enacted in 1886: 

‘*Section 1. No person shall at any time kill or 
take from the waters of Henderson bay or Lake 
Ontario, within one mile from the shore, between 
the most westerly point of Pillar Point and the 
boundary line between the counties of Jefferson and 
Oswego, * * * any fish of any kind by any de- 
vice or means whatever otherwise than by hook and 
line or rod held in hand. But this section shall 
not apply to or prohibit the catching of minnows 
for bait, providing the person using nets for that 
purpose shall not set them, and shall throw back 
any trout, bass, or any other game fish taken, and 
keep only chubs, dace, suckers, or shiners. 

‘‘ Section 2. Any person violating any of the pro- 
visions of this act shall be guilty of a misdemeanor, 
and liable to a penalty of $50 for each offense.” 
Laws 1886, chap. 141. 


By the act of 1880, as amended by the act of 1883: 

‘‘Section 2. Any net, pound, or other means or 
device for taking or capturing fish, or whereby they 
may be taken or captured, set, put, floated, had, 
found, or maintained in or upon any of the waters 
of this State, or upon the shores of or islands in any 
of the waters of this State, in violation of any exist- 
ing or hereafter enacted statutes or laws for the pro- 
tection of fish, is hereby declared to be and isa 
public nuisance, and may be abated and summarily 
destroyed by any person, and it shall be the duty 
of each and every protector aforesaid and of every 
game constable to seize and remove and forthwith 
destroy the same, * * * and no action for dam- 
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ages shall lie or be maintained against any person 
for or on account of any such seizure and destruc- 
tion.” 

This last section was alleged to be unconstitutional 


and void for three reasons: (1) As depriving the 


citizen of his property without due process of law; 
(2) as being in restraint of the liberty of the citizen; 
(8) as being an interference with the admiralty and 
maritime jurisdiction of the United States. 

The trial court ruled the first of the above propo- 
sitions in plaintiff's favor, anc the others against 
them, and judgment was thereupon entered in favor 
of the plaintiffs. 

The constitutionality of the section in question 
was however sustained by the General Term and by 
the Court of Appeals, upon the ground of its being 
a lawful exercise of the police power of the State. 

The extent and limits of what is known as the 
‘* police power” have been a fruitful subject of dis- 
cussion in the appellate courts of nearly every State 
in the Union. It is universally conceded to include 
every thing essential to the public safety, health, 
and morals, and to justify the destruction or abate- 
ment, by summary proceedings, of whatever may be 
regarded asa public nuisance. Under this power 
it has been held that the State may order the de- 
struction of a house falling to decay, or otherwise 
endangering the lives of passers-by; the demolition 
of such as are in the path of a conflagration; the 
slaughter of diseased cattle; the destruction of de- 
cayed or unwholesome food; the prohibition of 
wooden buildings in cities; the regulation of rail- 
ways and other means of public conveyance, and of 
interments in burial grounds; the restriction of ob- 
jectionable trades to certain localities; the com- 
pulsory vaccination of children; the confinement of 
the insane or those afflicted with contagious diseases ; 
the restraint of vagrants, beggars and habitual 
drunkards; the suppression of obscene publications 
and houses of ill fame; and the prohibition of gam- 
bling houses and places where intoxicating liquors 
are sold. Beyond this however the State may in- 
terfere wherever the public interests demand it, and 
in this particular a large discretion is necessarily 
vested in the Legislature to determine, not only what 
the interests of the public require, but what meas- 
ures are necessary for the protection of such in- 
terests. Barbier v. Connolly, 113 U. S. 27; Kidd 
v. Pearson, 128 id. 1. To justify the State in thus 
interposing its authority in behalf of the public, it 
must appear: First, that the interests of the public 
generally, as distinguished from those of a particular 
class, require such interference; and, second, that 
the means are reasonably necessary for the accom- 
plishment of the purpose, and not unduly oppressive 
upon individuals. The Legislature may not, under 
the guise of protecting the public interests, arbi- 





trarily interfere with private business, or impose 
unusual and unnecessary restrictions upon lawful 
occupations; in other words, its determination as 
to what is a proper exercise of its police powers is 
not final or conclusive, but is subject to the super- 
vision of the courts. Thus, an act requiring the 
master of a vessel arriving from a foreign port to 
report the name, birthplace, and occupation of every 
passenger, and the owner of such vessel to give a 
bond for every passenger so reported, conditioned 
to indemnify the State against any expense for the 
support of the persons named for four years there- 
after, was held by this court to be indefensible as 
an exercise of the police power, and to be void as 
interfering with the right of Congress to regulate 
commerce with foreign nations. Henderson v. 
Mayor, 92 U. S. 259. A similar statute of Califor- 
nia, requiring a bond for certain classes of passen- 
gers described, among which were ‘‘lewd and de- 
bauched women,” was also held to show very clearly 
that the purpose was to extort money from a large 
class of passengers, or to prevent their immigration 
to California altogether, and was held to invade the 
right of Congress. Chy Lung v. Freeman, 92 U. 8. 
275. So, in Railroad Co. v. Husen, 95 U. S. 465, a 
statute of Missouri which prohibited the driving of 
Texas, Mexican, or Indian cattle into the State be- 
tween certain dates in each year was held to be in 
conflict with the commerce clause of the Oonstitu- 
tion, and not a legitimate exercise of the police 
powers of the State, though it was admitted that 
the State migkt, for its self-protection, prevent per- 
sons or animals having contagious diseases from en- 
tering its territory. In Rockwell v. Nearing, 35 N. 
Y. 302, an act of the Legislature of New York which 
authorized the seizure and sale, without judicial 
process, of all animals found trespassing within pri- 
vate inclosures, was held to be obnoxious to the 
constitutional provision that no person should be 
deprived of his property without due process of law. 
See, also, Austin v. Murray, 16 Pick. 121; Water- 
town v. Mayo, 109 Mass. 315; Slaughter-house Cases, 
16 Wall. 36; In re Cheesebrough, 78 N. Y. 232; 
Brown v. Perkins, 12 Gray, 89. In all these cases 
the acts were held to be invalid as involving an un- 
necessary invasion of the rights of property, and a 
practical inhibition of certain occupations harmless 
in themselves, and which might be carried on with- 
out detriment to the public interests, 

The preservation of game and fish however has 
always been treated as within the proper domain of 
the police power, and laws limiting the season 
within which birds and wild animals may be killed 
or exposed for sale, and prescribing the time and 
manner in which fish may be caught, have been 
repeatedly upheld by the courts. Thus, in Smith v. 
Maryland, 18 How. 71, it was held that the State 
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had a right to protect its fisheries in Chesapeake bay 
by making it unlawful to take or capture oysters 
with a scoop or drag, and to inflict the penalty of 
forfeiture upon the vessel employed in this pursuit. 
The avowed object of the act was to prevent the 
destruction of the oysters by the use of particular 
instruments in taking them. ‘‘It does not touch,” 
said the court, ‘‘ the subject of the common liberty 
of taking oysters, save for the purpose of guarding 
it from injury, to whom it may belong, and by 
whomsoever it may be enjoyed.” It was held that 
the right of forfeiture existed, even though the ves- 
sel was enrolled for the coasting trade under the act 
of Congress. So, in Smith v. Levinus, 8 N. Y. 472, 
a similar act was held to be valid, although it vested 
certain legislative powers in boards of supervisors, 
authorizing them to make laws for the protection 
of shell and other fish. In State v. Roberts, 59 N. 
H. 256, which was an indictment for taking fish out 
of navigable waters out of the season prescribed by 
statute, it was said by the court: ‘‘ At common law 
the right of fishing in navigable waters was common 
toall. The taking and selling of certain kinds of fish 
and game at certain seasons of the year tended to the 
destruction of the privilege or right by the destruc- 
tion consequent upon the unrestrained exercise of 
the right. This is regarded as injurious to the com- 


munity, and therefore it is within the authority of 
the Legislature to impose restriction and limitation 


upon the time and manner of taking fish and game 
considered valuable as articles of food or merchan- 
dise. For this purpose, fish and game laws are en- 
acted. The power to enact such laws has long been 
exercised, and so beneficially for the public that it 
ought not now to be called into question.” Com. 
v. Chapin, 5 Pick. 199; McCready v. Virginia, 94 
U. ‘S. 391; Vinton v. Welsh, 9 Pick. 92; Com. v. 
Essex Co., 13 Gray, 248; Phelps v. Racey, 60 N. 
Y. 10; Holyoke Co. v. Lyman, 15 Wall. 500; Gen- 
tile v. State, 29 Ind. 409; State v. Lewis (Ind. 
Sup.), 83 N. E. Rep. 1024. 

As the waters referred to in the act are unques- 
tionably within the jurisdiction of the State of New 
York, there can be no valid objection to a law regu- 
lating the manner in which fishing in these waters 
shall be carried on. Hooker v. Cummings, 20 
Johns. 91. The duty of preserving the fisheries of 
a State from extinction by prohibiting exhaustive 
methods of fishing, or the use of such destructive in- 
struments as are likely to result in the extermination 
of the young as well as the mature fish, is as clear as 
its power to secure to its citizens, as far as possible, 
a supply of any other wholesome food. 

The main, and only real, difficulty connected 
with the act in question is in its declaration that 
any net, etc., maintained in violation of any law for 
the protection of fisheries is to be treated as a pub- 





lic nuisance, ‘and may be abated and summarily 
destroyed by any person; and it shall be the duty 
of each and every protector aforesaid and every 
game constable, to seize, remove, and forthwith de 
stroy the same.” The Legislature however un- 
doubtedly possessed the power, not only to prohibit 
fishing by nets in these waters, but to make ita 
criminal offense, and to take such measures as were 
reasonable and necessary to prevent such offenses in 
the future. It certainly could not do this more 
effectually than by destroying the means of the 
offense. If the nets were being used in a manner 
detrimental to the interests of the public, we think 
it was within the power of the Legislature to declare 
them to be nuisances, and to authorize the officers 
of the State to abate them. Hart v. Mayor, 9 Wend. 
571; Meeker v. Van Rensselaer, 15 id. 397. Anact 
of the Legislature which has for its object the pres- 
ervation of the public interests against the illegal 
depredations of private individuals ought to be sus- 
tained, unless it is plainly violative of the Constitu- 
tion or subversive of private rights. In this case 
there can be no doubt of the right of the Legislature 
to authorize judicial proceedings to be taken for the 
condemnation of the nets in question, and their sale 
or destruction by process of law. Congress has as- 
sumed this power ina large number of cases, by au- 
thorizing the condemnation of property which has 
been made use of for the purpose of defrauding the 
revenue. Examples of this are vessels illegally re- 
gistered or owned, or employed in smuggling or 
other illegal traffic; distilleries or breweries illegally 
carried on or operated ; and buildings standing upon 
or near the boundary line between the United States 
and another country, and used as depots for smug- 
gling goods. In all these cases however the for- 
feiture was decreed by judicial proceeding. But 
where the property is of little value, and its use for 
the illegal purpose is clear, the Legislature may de- 
clare it to be a nuisance, and subject to summary 
abatement. Instances of this are the power to kill 
diseased cattle; to pull down houses in the path of 
conflagrations; the destruction of decayed fruit or 
fish or unwholesome meats, or infected clothing, 
obscene books or pictures, or instruments which 
can only be used for illegal purposes. While 
the Legislature has no right arbitrarily to declare 
that to be a nuisance which is clearly not so, a good 
deal must be left to its discretion in that regard; 
and, if the object to be accomplished is conducive 
to the public interests, it may exercise a large liberty 
of choice in the means employed. Railway Co. v. 
Hunt, 50 N. J. Law, 808; Blazier v. Miller, 10 Hun, 
485; Mouse's case, 12 Coke, 63; Stone v. Mayor, 
25 Wend. 173; Print Works v. Lawrence, 21 N. J. 
Law, 248; 23 id. 590. 

It is not easy to draw the line between cases where 
property illegally used may be destroyed summarily 





304 


THE ALBANY LAW JOURNAL. 








and where judicial proceedings are necessary for its 
condemnation. If the property were of great value, 
as, for instance, if it were a vessel employed for 
smuggling or other illegal purposes, it would be 
putting a dangerous power in the hands of a custom 
officer to permit him to sell or destroy it as a public 
nuisance, and the owner would have good reason to 
eomplain of such act as depriving him of his prop- 
erty without due process of law. But where the 
property is of trifling value, and its destruction is 
necessary to effect the object of a certain statute, we 
think it is within the power of the Legislature to 
order its summary abatement. For instance, if the 


Legislature should prohibit the killing of fish by 


explosive shells, and should order the cartridges so 
used to be destroyed, it would seem like belittling 
the dignity of the judiciary to require such destruc- 
tion to be preceded by a solemn condemnation in a 
court of justice. The same remark might be made 
of the cards, chips, and dice of a gambling room. 

The value of the nets in question was but $15 
apiece. The cost of condemning one (and the use 
of one is as illegal as the use of a dozen) by judicial 
proceedings would largely exceed the value of the 
net, and doubtless the State would, in many cases, 
be deterred from executing the law by the expense. 
They could only be removed from the water with 
difficulty, and were liable to injury in the process 
of removal. The object of the law is undoubtedly 
a beneficent one, and the State ought not to be 
hampered in its enforcement by the application of 
constitutional provisions which are intended for the 
protection of substantial rights of property. It is 
evident that the efficacy of this statute would be 
very seriously impaired by requiring every net 
illegally used to be carefully taken from the water, 
carried before a court or magistrate, notice of the 
seizure to be given by publication, and regular judi- 
cial proceedings to be instituted for its condemnation. 

There is not a State in the Union which has not 
a constitutional provision entitling persons charged 
with crime toa trial by jury, and yet from time 
immemorial the practice has been to try persons 
charged with petty offenses before a police magis- 
trate, who not only passes upon the question of 
guilt, but metes out the proper punishment. This 
has never been treated as an infraction of the Con- 
stitution, though technically a person may in this 
way be deprived of his liberty without the interven- 
tion of ajury. Callan v. Wilson, 127 U.S. 540, 
and cases cited. So, the summary abatement of 
nuisances without judicial process or proceeding 
was well known to the common law long prior to 
the adoption of the Constitution, and it has never 
been supposed that the constitutional provision in 
question in this case was intended to interfere with 
the established principles in that regard. 





Nor is a person whose property is seized under 
the act in question without his legal remedy. If, 
in fact, his property has been used in violation of 
the act, he has no just reason to complain; if not, 
he may replevy his nets from the officer seizing them, 
or, if they have been destroyed, may have his action 
for their value. In such cases the burden would be 
upon the defendant to prove a justification under 
the statute. As was said by the Supreme Court of 
New Jersey in a similar case (Print Works v. Law- 
rence, 21 N. J. Law, 248, 259): ‘‘ The party is not, 
in point of fact, deprived of atrial by jury. The 
evidence necessary to sustain the defense is changed. 
Even if the party were deprived of a trial by jury, 
the statute is not therefore necessarily unconstitu- 
tional.” Indeed, it is scarcely possible that any 
actual injustice could be done in the practical ad- 
ministration of the act. 

It is said however that the nets are not in them- 
selves a nuisance, but are perfectly lawful acts of 
manufacture, and are ordinarily used for a lawful 
purpose. This is however by no means a conclusive 
answer. Many articles—such, for instance, as cards, 
dice, and other articles used for gambling purposes— 
are perfectly harmless in themselves, but may be- 
come nuisances by being put to an illegal use, and 
in such cases fall within the ban of the law, and 
may be summarily destroyed. It is true that this 
rule does not always follow from the illegal use of a 
harmless article. A house may not be torn down 
because it is put to an illegal use, since it may be 
as readily used for a lawful purpose (Ely v. Super- 
visors, 36 N. Y. 297); but, where minor articles of 
personal property are devoted to such use, the fact 
that they may be used for a lawful purpose would 
not deprive the Legislature of the power to destroy 
them. The power of the Legislature to declare that 
which is perfectly innocent in itself to be unlawful 
is beyond question (People v. West, 106 N. Y. 293); 
and in such case the Legislature may annex to the 
prohibited act all the incidents of a criminal offense, 
including the destruction of property denounced by 
it as a public nuisance, 

In Weller v. Snover, 42 N. J. Law, 341, it was 
held that a fish warden for a county, appointed by 
the governor, had the right, under an act of the 
Legislature, to enter upon land and destroy a fish 
basket constructed in violation of the statute, to- 
gether with the materials of which it was composed, 
so that it might not again be used. It was stated 
in that case that, ‘‘ after a statute has declared an 
invasion of a public right to be a nuisance, it may 
be abated by the destruction of the object used to 
effect it. The person who, with actual or construc- 
tive notice of the law, sets up such nuisance, can- 
not sue the officer whose duty it has been made, by 
the statute, to execute its provisions.” So, in Wil- 
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liams v. Blackwall, 2 Hurl. & C. 88, the right to 
take possession of or destroy any engine placed or 
used for catching salmon in contravention of law 
was held to extend to all persons, and was not 
limited to conservators or officers appointed under 
the act. 

It is true there are several cases of a contrary 
purport. Some of these cases however may be ex- 
plained upon the ground that the property seized 
was of considerable value. Teck v. Anderson, 57 
Cal. 251, .boats as well as nets; Dunn v. Burleigh, 
62 Me. 24, teams and supplies in lumbering; King 
v. Hayes, 80 Me. 206, a horse. In others the court 
seems to have taken a more technical view of the 
law than the necessities of the case or an adequate 
protection of the owner required. Lowry v. Rain- 
water, 70 Mo. 152; State v. Robbins, 124 Ind. 308; 
Ridgeway v. West, 60 id. 371. 

Upon the whole, we agree with the Court of Ap- 
peals in holding this act to be constitutional, and 
the judgment of the Supreme Court is therefore 
affirmed. 


Fu.er,C.J., dissenting. In my opinion the legis- 
lation in question, so far as it authorizes the sum- 
mary destruction of fishing nets and prohibits any 
action for damages on account of such destruction, 
is unconstitutional. 

Fishing nets are in themselves articles of property 
entitled to the protection of the law, and I am un- 
willing to concede to the Legislature of a State the 
power to declare them public nuisances, even when 
put to use in a manner forbidden by statute, and on 
that ground to justify their abatement by seizure 
and destruction without process, notice, or the ob- 
servance of any judicial form. 

The police power rests upon necessity and the 
right of self-protection, but private property cannot 
be arbitrarily invaded under the mere guise of police 
regulation, nor forfeited for the alleged violation of 
law by its owner, nor destroyed by way of penalty 
inflicted upon him, without opportunity to be heard. 

It is not doubted that the abatement of a nui- 
sance must be limited to the necessity of the occa- 
sion, and, as the illegal use of fishing nets would 
be terminated by their withdrawal from the water 
and the public be fully protected by their detention, 
the lack of necessity for the arbitrary proceedings 
prescribed seems to me tvo obvious to be ignored. 
Nor do I perceive that the difficulty which may at- 
tend their removal, the liability to injury in the pro- 
cess, and their comparatively small value ordinarily, 
affect the principle, or tend to show their summary 
destruction to be reasonably essential to the sup- 
pression of the illegal use. Indeed, I think that 
that argument is to be deprecated as weakening the 
importance of the preservation, without impairment 





in ever so slight a degree, of constitutional guaran- 
ties. 

I am therefore constrained to withhold my assent 
to the judgment just announced, and am authorized 
to say that Mr. Justice Frenp and Mr. Justice 
BREWER concur in this dissent. 


EMPLOYMENT OF CHILDREN IN THEA- 
TRES. 


NEW YORK COURT OF APPEALS, JANUARY, 1894. 


PEOPLE Vv. EWER. 


Section 292 of the Penal Code, prohibiting the employment of 
a female child, apparently or actually under the age of 
fourteen years, as a dancer, or in a theatrical exhibition, 
or in any exhibition dangerous or injurious to the life, 
limb, health or morals of the child, is constitutional. 

When the operation of the police power of the State is in the 
direction of so regulating the use of private property and 
of so restraining personal action as manifestly to secure, 
or to tend to the comfort, prosperity or protection of the 
community, providing that the legislation has some rela- 
tion to these ends, then no constitutional guaranty is vio- 
lated and the legislative authority is not transcended. 

Section 292 of the Penal Code is not to be construed as apply- 
ing only when the exhibition offends against morals 
or decency, or endangers life or limb, or what is required 
of the child actor. Its application is to all public exhibi- 
tions or shows. 

The inalienable right of a child or adult to pursue a trade is 
indisputable, but it must be not only one which is lawful, 
but which, as to the child of immature years, the State, as 
parens partrice, recognize as proper and safe. 

The cases which limit the exercise of the police power estab- 
lish that the Legislature has no right, under the guise of 
protecting health or morals, to enact laws which, bearing 
but remotely, if at all, upon these matters of public con- 
cern, deprive the citizen of the right to pursue a lawful 
occupation. 

Fyre by Charlotte Ewer, petitioner, from an 

order of the General Term of the Supreme 

Court, in the First Department, aflirming an order 

of the Special Term dismissing writs of habeus cor- 

pus and certiorari. 

Charlotte Ewer was arrested, upon a police mag- 
istrate’s warrant, charged with a misdemeanor in 
violating section 292 of the Penal Code, by exhib- 
iting her child, Mildred Ewer, as a dancer at the 
Broadway Theatre, in New York city. The exami- 
nation before the magistrate sustained the charge, 
and showed that she was of the age of seven years, 
and went by the stage name of ‘‘ La Regaloncita;” 
that she was clad in the usual style of the ballet 
dancer, in a low-necked, sleeveless and short dress, 
and wore purple tights; that she danced upon the 
stage to the music of an orchestra, elevating her 
legs, moving upon her toes and posturing with her 
figure. Her mother, being held upon the charge, 
sued out writs of habeas corpus and certiorari, to 
which the magistrate made return of his proceed- 
ings, etc. The prisoner demurred to the return, 
alleging that there were no sufficient grounds for 
holding her and that the statute under which she 
was arrested was unconstitutional. The provis- 


ions of the Code under which this arrest was made 
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read that ‘‘a person who * * * exhibits 
* * * « female child, apparently or actually un- 
der the age of fourteen years, * * * or who, 
having the care, etc., of such a child, as parent, 
etc. * * * inany way consents to the employ- 
ment or exhibition of such achild, eitheras * * * 
adancer * * * or in a theatrical exhibition, 
* * * or in any * * * exhibition danger- 
ous or injurious to the life, limb, health or morals 
of the child, * * * is guilty of a misdemeanor.” 
At the Special Term the writs were dismissed and 
the prisoner was remanded. The order of the court 
was affirmed at the General Term, and the defend- 
ant has appealed to this court. 


A. J. Dittenhoefer, for appellant. 
Elbridge T. Gerry, for respondent. 


Gray, J. The question we shall determine upon 
this appeal is whether the statute under which the 
appellant was arrested violates any just and per- 
sonal rights secured to her by the Constitution of 
the State. If it is such an interference with the 
legal relation of parent and child as exceeds the 
limits within which the Legislature, exercising the 
sovereign power of the State, may regulate and con- 
trol that relation, then it is the duty of the courts 
to declare its unconstitutionality. But if it is 


within a proper and legitimate exercise of legisla- 


tive functions the courts may not interfere. ‘This 
question falls within those which are classified under 
the head of the police power of the State. The ex- 
tent of the exercise of that power with which the 
Legislature is invested, and which it has so freely 
exerted in many directions within constitutional 
limits, is a matter resting in discretion, to be guided 
by the wisdom of the people’s representatives. It 
is difficult, if not impossible, to define the police 
power of a State; or under recent judicial decisions, 
to say where the constitutional boundaries limiting 
its exercise are to be fixed. It is a power essential 
to be conceded to the State in the interest and for 
the welfare of its citizens. We may say of it that 
when its operation is in the direction of so regulat- 
ing a use of private property, or of so restraining 
personal action as manifestly to secure or to tend 
to the comfort, prosperity or protection of the com- 
munity, no constitutional guaranty is violated, and 
the legislative authority is not transcended. But 
the legislation must have some relation to these 
ends; for, to quote the expressions of Mr. Justice 
Field in the Slaughter-House Cases, 16 Wall. 36, 
‘* under the mere guise of police regulations personal 
rights and private property cannot be arbitrarily in- 
vaded,” 

In People v. King, 110 N. Y. 418, it was well 
observed by Judge Andrews: ‘‘By means of this 
power the Legislature exercises a supervision over 


‘of certain duties, 
‘it is a matter of paramount interest that the child 





matter affecting the common weal. * * * It 
may be exercised whenever necessary to secure the 
peace, good order, health, morals and general wel- 
fare of the community, and the propriety of its ex- 
ercise, within constitutional limits, is purely a mat- 
ter of legislative discretion with which courts can- 
not interfere.” The assumption of the exercise of 
this extraordinary and very necessary power has 
been the subject of severe criticism in the opinion 
of judges when it has been sought, thereby to regu- 
late and control, in the interest of the public, the 
conduct of corporate or individual business trans- 
actions. Munn v. State of Illinois, 94 U. 8. 113, 
may be referred to as starting a current of author- 
ity in this country. But no such criticism can find 
just grounds for cavilling at legislation whose ends 
clearly tend to promote the health or moral well- 
being of the members of society. To that class of 
legislation this statute belongs. By preventing the 
exhibition of children of tender and immature age 
upon the theatrical or other public stage, the Leg- 
islature is exercising that right of supervision and 
control over the child, which in every civilized 
State inheres to the government, and which nothing 
in the legal relations of parent and child should be 
deemed to forbid. The proposition is indisputable 
that the custody of the child by the parent is within 
legislative regulation. The parent, by natural law, 
is entitled to the custody and care of the child, and 
as its natural guardian is held to the performance 
To society, organized as a State, 


shall be cared for, and that the duties of support 
and education be performed by the parent or guar- 
dian, in order that the child shall become a health- 
ful and useful member of the community. It has 
been well remarked that the better organized and 
trained the race the better it is prepared for hold- 
ing its own. Hence it is that laws are enacted 
looking to the compulsory education by parents of 
their children and to their punishment for cruel 
treatment; and which limit and regulate the em- 
ployment of children in the factory and the work- 
shop to prevent injury for excessive labor. It is 
not, and cannot be disputed, that the interest which 
the State has in the physical, moral and intellectual 
well-being of its members, warrants the implication 
and the exercise of every just power which will re- 
sult in preparing the child in future life to support 
itself, to serve the State, and in all the relations 
and duties of adult life to perform well and capa- 
bly its part. 

In the brief of the able counsel who appears for 
the people, and whose earnest efforts in behalf of 
the cause of humanity and of mercy have so distin- 
guished him, the discussion of the subject upon 
these lines is quite full and interesting. Indeed, 
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the learned counsel for the appellant does not, in 
the main, contest the right and the duty of the 
State to protect and to promote by adequate legis- 
lation the health and morals of its citizens, but 
bases his arguments here upon the proposition, sub- 
stantially, that the Legislation cannot take from 
parents the right to employ their children in any 
lawful occupation, not indecent or immoral, or dan- 
gerous to life, limb, health and morals. That propo- 
sition may be readily conceded. It is true enough 
that if the court could say that this legislation was 
an arbitrary exercise of the legislative power, de- 
priving the parent of a right to the legitimate use 
of his child’s services; that while ostensibly for the 
promotion of the well-being of children, in reality 
it strikes at an inalienable right or at the personal 
liberty of the citizen, and but remotely concerned 
the interests of the community, it would be its duty 
to so pronounce and to declare its invalidity. But 
this legislation has no such destructive effect or 
tendency. It does not deprive the parent of the 
child’s custody, nor does it abridge any just rights. 
It interferes to prevent the public exhibition of 
children under a certain age in spectacles or per- 
formances which, by reason of the place or hour, of 
the nature of the acts demanded of the child per- 
former and of the surroundings and circumstances 
of the exhibition, are deemed by the Legislature 


prejudicial to the physical, mental or moral well- 
being of the child, and hence to the interests of the 


State itself. Take the facts of this case and they 
seem sufficiently to warrant the interference of the 
law. It is not necessary to reason upon them. The 
scanty dress of the ballet dancer, and pirouetting 
and the various other described movements with 
the limbs and the vocal efforts cannot be said to be 
without possible prejudice to the physical condi- 
tion of the child; while, in the glare of the foot- 
lights, the tinsel surroundings and the incense 
of popular applause, it is not impossible that the 
immature mind should contract such unreal views 
of existence as to unfit it for the stern realities and 
exactions of later life. The statute is not to be con- 
strued as applying only when the exhibition offends 
against morals or decency, or endangers life or 
limb by what is required of the child actor. Its 
application is to all public exhibitions or shows. 
That any and all such shall be deemed prejudicial to 
the interests of the child, and contrary to the policy 
of the State to permit, was for the Legislature to 
consider and say. 

The right to personal property is not infringed 
upon, because the law imposes limitations or re- 
straints upon the exercise of the faculties with 
which the child may be more or less exceptionally 
endowed. The inalienable right of the child, or 
adult, to pursue a trade is indisputable, but it must 








be not only one which is lawful, but which, as to 
the child of immature years, the State or sovereign, 
as parens patrie, recognizes as proper and safe, It 
is not the strict moralist’s view, dictated by preju- 
dice, but the view from the standpoint of a mem- . 
ber of the body politic, which ranges the judgment 
in support of legislative interference to restrain the 
parent from permitting an employment of the child 
under circumstances deemed unsuited to its proper 
mental, moral or physical development. In the 
judgment of the Legislature it was deemed as un- 
suitable for the youth of the community, under a 
certain age, to dance or to perform in public ex- 
hibitions in the ways mentioned, as it was deemed 
unsuitable for them to work in the factory, except 
under certain limitations as to age, hours, etc. 

We have not overlooked certain cases referred 
to by the appellant’s counsel to show the inval- 
idity of this legislation as an exercise of the police 
power of the Stute, or to show a violation of con- 
stitutional rights. They establish that the Legisla- 
ture has no right, under the guise of protecting 
health or morals, to enact laws which, bearing but 
remotely, if at all, upon these matters of public con- 
cern, deprive the citizen of the right to pursue a 
lawful occupation. Such were the Matter of Jacobs, 
98 N. Y. 98; People v. Marx, 99 id. 377; People v. 
Gilson, 109 id. 389; People v. Rosenberg, 138 id. 410. 

We are referred to some cases in Illinois, but 
they are neither applicable nor authoritative upon 
the question before us. 

Further discussion is unnecessary. We might 
have remained satisfied with the able and clear ex- 
position of his views by the learned justice at the 
Special term, had not the range taken by the argu- 
ments of counsel seemed to call for a brief expres- 
sion by us of our view of the principle of State in- 
terference. The order should be affirmed. All con- 
cur. 


DEATH OF TWO EMINENT ENGLISH 
JUDGES. 


Sir James HANNEN. 

FTER a !ong and painful illness, borne with the 
fortitude which distinguished him throughout 

his life, Sir James Hannen, Lord of Appeal, passed 
away at his residence at Lancaster Gate on the 26th 
of March. His health had long been in an unsatis- 
factory condition. While he was president of tine 
Probate, Divorce, and’ Admiralty Division, he suf- 
fered from a painful malady, which compelled him 
to undergo an operation. But such was his industry 
and strength of will that his ill-health did not pre- 
vent him from performing his judicial duties with 
a regularity which few judges have equalled, or 
from undertaking at the instance of the govern- 
ment responsibilities of an extra-judicial nature of 
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the highest importance. It was while he was in 
Paris, as one of the British arbitrators in the Bering 
sea inquiry, that the fatal illness first began. Fora 
time the proceedings of the commission were ad- 
journed on account of his indisposition; and, al- 
though he enabled the inquiry to be resumed at the 
earliest possible moment, and played a leading part 
in bringing about the result of the investigation, his 
health gradually grew weaker, until he felt com- 
pelled to resign the office of Lord of Appeal. Not 
long before his death his condition appeared to im- 
prove, and hopes were again entertained of his re- 
covery, but they were quickly followed by a relapse, 
from which he never recovered. For a judge Lord 
Hannen died at a comparatively early age, several 
occupants of the bench being more advanced in 
years. He was born in 1821, his father being a 
London merchant, who lived at Kingswood, in 
Surrey. He was educated at St. Paul’s school, and 
completed his studies at the University of Heidel- 
berg, where he acquired his love of German litera- 
ture and philosophy. His success in the legal world 
was due entirely to his own exertions, for his rise at 
the bar—to which he was called at the Middle 
Temple in 1848—was not the result of family in- 
fluence. For a time he encountered the vicissitudes 
of the briefless barrister, and occupied his leisure in 
writing for the press. It was his solid learning as 
a commercial lawyer which obtained for him a lead- 
ing position as a junior on the Home Circuit in 
Westminster Hall. His style of speech was not 
adapted to what are known as sensational cases, 
though in the course of his career he appeared in 
the Shrewsbury Peerage Case, and was one of the 
prosecuting counsel in the trial of the Fenian pris- 
oners at Manchester. Asan advocate, all that he 
aimed at was lucidity, and this quality his speeches 
preserved in a remarkable manner. While on the 
bench he cultivated with success a more ornate style 
of speech. His judgments and summings-up were 
frequently models of pure and graceful English, and 
were notable for the number of apt illustrations they 
contained, and in the felicity of bis phrases could 
be recognized the scholar as well as the judge. For 
five years Mr. Hannen was junior counsel to the 
treasury. He was raised to the bench in 1868, ex- 
actly twenty years after his first appearance in wig 
and gown. He did not go straight to the court 
with which his name is chiefly associated. For four 
years he sat in the Queen’s Bench, where he dis- 
tinguished himself by the versatility of his learning 
and the independence of his judgment. It was in 
1872 that he became judge of the Probate and 
Divorce Court. Three years later he was appointed 
president of the Probate, Divorce, and Admiralty 
Division. During the sixteen years he held this 
office he proved himself to be almost the ideal judge 
for such a tribunal. His knowledge of the law re- 





lating to the various sections of the division, his 
firm grasp of facts, his keen sense of the value of 
evideuce, his painstaking industry and absolute im- 
partiality, his courtesy and dignity—these qualities 
obtained for him the full confidence of the public 
and the high esteem of the profession. Perhaps no 
tribunal is more difficult to preside over than the 
Divorce Court. The character of many of the cases 
is such that the dignity of the court is not always 
easy to maintain; but not once did Sir James 
Hannen allow it tosuffer in his hands. Any attempt 
at levity on the part of counsel or of witness im- 
mediately caused him to assume a severity of coun- 
tenance which effectually nipped the flippant effort 
in the bud. It will however be his extra-judicial 
labors which will keep his memory alive longest. 
The laborious task he began in 1888, as president 
of the Parnell commission, and which he performed 
in @ manner in every way worthy of the ‘great 
occasion,” will give his name an enduring place in 
the records of our time. ‘Throughout the one hun- 
dred and twenty-nine days covered by the inquiry 
the judgment and bearing of Sir James Hannen were 
never disputed by the keenest partisan, while the 
industry and care with which he penned the greater 
part of the report received a universal tribute of 
praise. Not less valuable was the service he ren- 
dered the country on the Bering Sea Fisheries Com- 
mission, the satisfactory settlement of the difficult 
questions being largely due to his skill in tactics 
and charming manner. It is a somewhat remarka- 
ble coincidence that on the day on which Lord Han- 
nen died Sir Charles Russell moved the first read- 
ing of the Bering Sea Bill in the House of Com- 
mons, and that within a few hours of his decease 
Major Le Caron, who played so prominent a part as 
a witness in the Parnell inquiry, died. He was ap- 
pointed a Lord of Appeal in 1891, and retired in the 
long vacation of last year. His experience and 
learning eminently fitted him to sit in the final 
Court of Appeal, and one or two of the judgments 
he delivered displayed his great powers of keen 
reasoning and lucid exposition, but his opportuni- 
ties were not numerous enough to enable him to 
show the full extent of his attainments. A man of 
simple pleasures, Lord Hannen was fonder of rural 
than of social life. Most of his holidays were spent 
at a charming retreat, where he wasextremely popu- 
lar among the humblest of his neighbors. Some 
thirty years ago Lord Hannen was regarded as an 
advanced Liberal. He stood for Shoreham in 1865, 
but his only effort to obtain a seat in the House of 
Commons was not successful, and probably the re- 
sult was a fortunate one, because three years later 
he was raised to the bench by Lord Beaconsfield, 
who might not have chosen him had he been sitting 
in the House of Commons as the representative of 
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a Liberal constituency. Lord Hannen was married 
in 1847, the year before that in which he was called 
to the bar. Lady Hannen died twenty-two years 
ago. 

Probably no judge ever received in his life-time 
so much applause and such frequent tribute in the 
press to his great qualifications. His place in the 
English judiciary is a very high one —all the higher 
because, while his public character was marked by 
the greatest zeal for the public service, his private 
character was free from blemish. His name will 
live in his country’s history, while his memory will 
be cherished by the legal profession as one who has 
done much to sustain the fame of England’s judges. 


Srr Cuarues 8. C. Bowen. 

It is with deep regret that we record the death of 
Lord Bowen, which took place early on Tuesday 
morning, April 10, at Albert Hall Mansions. The 
event is accentuated by the fact that he has passed 
away within a few days of the death of Lord Han- 
nen, whom he succeeded as Lord of Appeal about 
seven months ago. He fell a victim to an internal 
disease, the growth of which caused him frequently 
to be absent from the Court of Appeal, but the ter- 
rible pain of which never caused him, even up to 
the last hour of his suffering, to lose that serenity of 
temper which was not the least of the many gifts 
he displayed. He knew that death was near sev- 
eral days before it came, but ‘‘resignation gently 
sloped the way,” and he passed away most peace- 
fully. It was a close to a very laborious but singu- 
larly calm life, for whatever task he undertook was 
discharged with the ease and deliberation of the 
scholar, with a professional dignity which ban- 
ished all idea of anxiety and haste. Charles Synge 
Christopher Bowen was born in 1836, being the 
eldest son of the Rev. Christopher Bowen, of Fresh- 
water, in the Isle of Wight. He has died therefore 
when most judges are fresh to judicial life, but so 
rapid was his progress in the profession that had he 
lived until June he would have completed fifteen 
years of service on the bench. His professional 
success had a fitting prelude in his scholastic ac- 
complishments. He distinguished himself at Rugby 
in play as well as work. He was in the first eleven, 
was noted among his school-fellows as a sprinter 
and hurdle-racer, and became a member of the foot- 
ball team. He was elected captain of the school. 
The promise of his Rugby days were more than ful- 
filled by his University achievements, both as a 
scholar and an athlete. Oxford can claim few more 
brilliant sons, He carried off the Hertford and Ire- 
land scholarships, and among several other prizes 
he won the Arnold with an essay on Delphi. In 
1858 he took a first class in classical honors, and 
shortly afterward became a Fellow of Balliol. He 








maintained a close connection with his college 


throughout the remainder of his life. He held the 
post of visitor, and was on intimate terms of friend- 
ship with Dr. Jowett, whose funeral he attended as 
a pall bearer. Called to the bar at Lincoln’s Inn in 
1861, he chose the Western Circuit, on which Lord 
Coleridge’s friends secured for him an early start in | 
the profession. The construction of his mind was 
far too subtle however to enable him to obtain any 
striking measure of success in ordinary circuit cases, 
His real powers were not recognized until, at the 
instance of Lord Coleridge, then attorney-general, 
he was appointed junior counsel to the treasury in 
1870. During the nine following years he lived a 
most laborious life, his offjcial business and large 
private practice often compelling him to work 
almost day and night. Among the cases in which 
he appeared was the Tichborne trial. With Mr. 
Chapman Barber he settled the indictment for per- 
jury, and he played a very active part in preparing 
the materials for the cross-examination of the claim- 
ant’s witnesses. His style of speech was too aca- 
demic to make him an effective advocate in jury 
cases, but he was recognized as a lawyer of deep 
and versatile learning, and when he was appointed 
a judge of the Queen’s Bench Division in 1879, 
passing straight from the junior bar to the bench at 
the early age of forty-three years, his qualifications 
for the honor were universally acknowledged. His 
success at Nisi Prius however was not great. The 
trivial facts of ordinary disputes were not worthy 
of his intellectual strength, and his summings-up 
were frequently above the heads of the jury. But 
whenever he allowed free play to his powers of 
irony, his addresses to the jury were most entertain- 
ing. While on circuit, he tried a burglar who had 
entered the house from the roof and left his boots 
on the tiles, and who alleged, by way of defense, 
that he was accustomed to take midnight strolls on 
the roofs of dwellings, and that he had simply been 
led by a feeling of curiosity to descend into one of 
the houses. ‘‘If, gentlemen,” said Lord Bowen to 
the jury, “ you think it probable that the prisoner 
considered the roofs of houses a salubrious place for 
an evening walk—if you suppose that the tempta- 
tion to inspect the interior of the houses beneath 
him was the outcome of a natural and pardonable 
curiosity—in that case of course you will acquit 
him, and regard him as a thoughtful and consider- 
ate man, who would naturally remove his boots be- 
fore entering the house, and take every precaution 
not to disturb his neighbors.” 

He found his true sphere in 1882, when he was 
promoted to the Court of Appeal, in succession to 
Lord Justice Holker. During the eleven years he 
sat as a lord justice he delivered a series of judg- 
ments remarkable for the accuracy of their law and 
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the elegance of their diction. No judge has deliv- 
ered so many brilliant judgments at so early an age. 
To read them is to learn how closely it is possible 
to join legal erudition and literary grace. He was 
equally at ease in hearing common-law appeals with 
Lord Esher, and determining Chancery appeals 
with Lord Justice Lindley. In whichever branch 
of the Court of Appeal he sat, his judgments were 
marked by the same depth of learning, the same 
knowledge of the evolution of the law, the same 
lucidity and felicity of phrase. He possessed, too, 
a firm independence of judgment, which not infre- 
quently caused him to disagree with the conclusions 
of his learned brethren. Among his most notable 
judgments were those Je delivered in the North 
Central Wagon Co. v. Manchester, Sheffield & Lin- 
colnshire Ry. Co., Thomas v. Quartermaine, Scott 
v. Morley, Boston Deep Sea Co. v. Ansell, Vagliano 
Bros. v. Bank of England, and Borthwick v. The 
Evening Post. His wit was certainly not the least 
attractive of his gifts. Within the last few days 
many stories have been told of his humor, and 
although all the caustic sayings attributed to him 
were not uttered by him, they give some idea of his 
power of irony, though those who did not hear the 
gentle voice or observe the modest manner in which 
they were delivered can have no true notion of their 
charm. .To many it was a matter of regret that one 
so gifted with literary power should have contribu- 
ted so little to the literature of the country. His 
contributions consist of “ Vergil in English Verse,” 
a graceful and scholarly translation; his college es- 
say on ‘‘ Delphi; ” a powerfully written pamphlet on 
‘*The Alabama Claims,” in which he dealt with the 
contentions of ‘‘ Historicus,” of whom he wrote: 
‘* He borrows legal codes from municipal law and 
projects them into space;” and the essay on “ Law” 
he contributed to Mr. Humphrey Ward’s collection of 
essays on the Victorian era. His literary labors 
would no doubt have been more numerous if his 
health had been more robust. For several years he 
was engaged in a translation of Vergil’s ‘‘ Georgics,” 
now left unfinished. The qualities which won for 
him the esteem of the bar obtained for him the af- 
fectionate regard of a large circle of friends. How 
highly his genial nature and conversational powers 
were valued in private life was shown by the warm 
tributes paid to his memory by the Master of the 
Rolls and Mr. Justice Wright. Among his greatest 
friends and admirers was Mr. Gladstone, who de- 
lighted in his classical learning, and who not very 
long ago lunched with Lord Bowen in his room at 
the Royal Courts of Justice. The confidence he in- 
spired in official and political circles was shown by 
his appointment as chairman of the Featherstone 
commission. He was an excellent after-dinner 
speaker, the speech he made in proposing the health 





of Sir Frederick Leighton at the Academy banquet 
of 1891 being among the most successful of its kind 
ever delivered in Burlington House. The famous 
Jackson case, in which the law relating to husbands 
and wives was dealt with, had first been decided 
by the Court of Appeal, and this is how Lord Bowen 
contrived to associate the case with the chief pic- 
ture of the year: ‘‘I see before me as I address you 
a great picture of your own which appeals especially 
to myself as a lawyer. It represents Persephone, 
Queen of Heaven, returning from her husband’s 
to her mother’s embraces, released from an unwel- 
come honeymoon by the special order of the Court 
of Appeal, to which I have the honor to belong. I 
am informed on credible authority—but my sight 
is too indistinct to admit of my verifying the state- 
ment—that in the background, although at an ex- 
treme distance, may be seen my learned friends, the 
Lord Chancellor and the Master of the Rolls, look- 
ing with pleasure at the liberated captive.” 

Lady Bowen, whom the late judge married in 
1862, is a daughter of the late Mr. James Medows 
Rendel, and a niece of the newly-created baron of 
that name, through whom Lord Bowen became in- 
timate with the ex-premier. The legal profession 
has lost one of the most accomplished and popular 
men that ever belonged to it, the country has been 
deprived of the services of a judge who possessed 
in a rare degree the high qualities most needed on 
the bench.—London Law Journal. 


AMENDMENTS AND NEW LAWS OF 1894. 


[Former numbers 12, 13, 14, 15 and 16 of the Jour- 
NAL give the amendments by the General Laws of 
1894, prior to ones noted in this issue.] 

All laws and amendments are now in effect ex- 
cept where specially noted as not taking effect until 
a date given. 


CopE oF CiviL PROCEDURE. 

Section 376, amended by chap. 307, L. 1894, to 
read, viz. : 

A final judgment or decree for a sum of money, 
or directing the payment of a sum of money, here- 
tofore rendered in a surrogate’s court of the State, 
or heretofore or hereafter rendered, in a court of 
record within the United States, or elsewhere, or 
hereafter docketed pursuant to the provisions of 
section thirty hundred and seventeen of this act, is 
presumed to be paid and satisfied, after the expira- 
tion of twenty years from the time when the party 
recovering it was first entitled to a mandate to en- 
force it. The presumption is conclusive, except as 
against a person who, within twenty years from that 
time, makes a payment or acknowledges an indebted- 
ness of some part of the amount recovered by the 
judgment or decree, or his heir or personal repre- 
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sentative, or a person whom he otherwise represents. 
Such an acknowledgment must be in writing, and 
signed by the person to be charged thereby. 

Subdivision 7, sec. 382, amended by chap. 307, L. 
1894, to read, viz.: 

7. An action upon a judgment or decree, rendered 
in a court not of record, except where a transcript 
shall be filed, pursuant to section thirty hundred and 
seventeen of this act, and, also, except a decree 
heretofore rendered in a surrogate’s court of the 
State. The cause of action, in such a case, is 
deemed to have accrued when final judgment was 
rendered. 

Section 888, amended by chap. 308, L. 1894, by 
adding a subdivision to read, viz. : 

6. In special proceedings. 

Subdivision 3, chap. 1690, amended by chap. 805, 
L. 1894, to read, viz.: 

3. Where is* was seized by virtue of an execution, 
or a warrant of attachment, against the property of 
a person other than the plaintiff, and at the time 
of the commencement of the action the plaintiff had 
not the right to reduce it into his possession. 


Section 2420, amended by chap. 304, L. 1894, by 
inserting after the first sentence the following sen- 
tence: 

And it shall be the duty of a majority of the 
directors or trustees of every corporation created by 
or under the laws of this State to present a petition 
as prescribed in the last section whenever directed 
so to do by a majority in interest of its stock- 
holders. 


Subdivision 2, sec. 2869, amended by chap. 3u6, 
L. 1894, by adding at end of present subdivision 
the following: 

Except when a cause of action has been assigned 
after the maturity thereof to a person or persons not 
residents of the same county as the assignor, in 
which case the action must be brought in the town 
where the defendant resides, or in any adjoining 
town thereto. 

This act shall take effect September one, eighteen 
hundred and ‘ninety-four. 

Section 3017, subd. 8, amended by chap. 307, L. 
1894, by adding after word *‘‘therefor,” ‘‘if within 
six years after the rendering thereof.” 


Copk oF CRIMINAL PROCEDURE. 

Subdivision 7, sec. 465, amended by chap. 270, L. 
1894, by adding to present subdivision at the end 
thereof: 

The court in such cases can however compel the 
personal appearance of the affiants before it for the 
purposes of their personal examination and cross- 
examination, under oath, upon the contents of the 
affidavits which they subscribed. 





* So in the original. 


PENAL CODE. 

Section 41m, amended by chap. 282, L. 1894, to 
read, viz.: 

§ 41m. Illegal voting.—Any person who, 

1. Knowingly votes or offers to vote at any elec- 
tion or town meeting when not qualified; or, 

2. Procures, aids, assists, counsels or advises any 
person to go or come into any town, ward or elec- 
tion district, for the purpose of voting at any elec- 
tion or town meeting, kuowing that such person is 
not qualified; or, : 

3. Votes or offers to vote at an election or town 
meeting more than once; or votes or offers to vote, 
at an election or town meeting under any other 
name than his own; or votes or offers to vote at an 
election or town meeting in an election district or 
place where he does not reside; or 

4. Procures, aids, assists, commands or advises 
another to vote or offer to vote at an election or 
town meeting knowing that such person is not 
qualified to vote thereat; or, 

5. Beingan inhabitant of another State or country 
votes or offers to vote at an election or town meet- 
ing in this State, is guilty of felony, punishable by 
imprisonment in a State prison not less than two 
nor more than five years. 

Chapter 282, L. 1894, also provides: 

The repeal of subdivisions five, six, seven and 
eight of section forty-one-k of the Penal Code by 
chapter seventy-seven of the laws of eighteen hun- 
dred and ninety-four shall not affect or impair any 
liability, penalty or punishment incurred prior to 
the time such repeal takes effect, but the same may 
be enforced, prosecuted or inflicted as fully and to 
the same extent as if such repeal had not been 
effected, and all proceedings commenced under or 
by virtue of the provisions of the subdivisions so re- 
pealed, and pending immediately prior to the tak- 
ing effect of such repeal, may be prosecuted and 
defended to final effect in the same manner as they 
might if such provisions were not so repealed. 

§ 8. This act shall take effect September first, 
eighteen hundred and ninety-four. 


Subdivision 8, section 640, amended by chap. 
320, L. 1894, to read, viz.: 

Unlawfully takes or carries away or interferes 
with or disturbs by any means the oysters or other 
shell-fish of another, legally planted upon the bed 
of any river, bay, sound or water of this State, or 
removes, pulls up or destroys any stake or buoy des- 
ignated or marking out any legally planted oyster 
bed of another, is guilty of a misdemeanor; and 





any oysters planted upon the bed of any waters of 
| this State leased by the commissioners of fisheries 
shall be deemed legally planted, and evidence that 
| any boat or vessel has been used for the purpose of 
| taking, carrying away or interfering with such oys- 
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ters shall be presumptive evidence of guilt as 
against the owner, master or crew of such vessel. 


New Law. 


Chapter 312, L. 1894. 

All assessments of personal property in the name 
of persons deceased, made in the year eighteen hun. 
dred and ninety-three by town or ward assessors 
within any county in this State having over three 
hundred thousand but less than six hundred thou- 
sand inhabitants, as appears by the last State enu- 
meration of its inhabitants, where such deceased 
person at the time of his death was a resident of 
such town or ward, where he left a last will or testa- 
ment, which was not admitted to probate, or letters 
granted thereon at the time the assessment was made, 
and the decedent was the owner of the personal 
property assessed at the time of his death, and 
where the same was not assessed or taxes paid 
thereon in any other town or ward for eighteen 
hundred and ninety-three, are hereby declared legal 
and valid, and the surrogate of the county shall 
cause the taxes assessed against such personal prop- 
erty in the name of such deceased person, to be paid 
from his estate, upon petition of the supervisor of 
the town or ward, and after notice of the application 
to the executor or administrator of the estate. 

Chap. 315, L. 1894. 

Whenever the real estate held by any person or 
persons for life shall be incumbered by mortgage or 
other lien, the interest on which should be paid by 
the life tenant, and such life tenant shall neglect 
or refuse to pay such interest, it shall be lawful for 
the remainderman to pay such interest, and to re- 
cover the amount so paid, together with interest 
thereon from the time of such payment, in an action 
against such life tenant whose duty it was to have 


paid such interest. 
CopIFIED. 


Chapter 317, L. 1894, is general law. 
Chapter 11, an act in relation to public lands. ~ 


Rew Books aud Aew Editions. 


SYPHILIS IN THE INNOCENT, BY L. Duncan Buck- 
Ley, A. M., M.D. New York: Batty & Fatr- 
CHILD. 


As long as the world lasts the medical profession 
must expect to combat the ravages of syphilis, and 
now that its etiology, pathology and treatment are 
well understood, the disease may be held within 
reasonable limits. In Dr. Buckley’s book physicians 
have a valuable addition to their library, and his 
handling of his subject is clear and forcible. And 
not alone to doctors will the book prove of interest, 
but also to lawyers, for where brain lesions depend- 
ing on specific infection form an important element 





in cases, much may be gathered from this work con- 
cerning the insidious and baneful influence of the 
morbific poison received by the innocent in ways 
unsuspected by the layman. Dr. Buckley boldly 
advocates the legal control of syphilis, and soundly 
argues that examination of the male is as necessary 
as of the female for protection against the spread of 
the contagion. He closes with this logical summa- 
tion: “ How far the matter can be carried in regard 
to the restraint of syphilis from exposing others 
cannot now be decided. * * * The first stepis 
now to be taken by the legal recognition of syphi- 
lis as one of the contagious diseases which are dan- 
gerous to the life and health of the nation—as a 
pest against which society has the same right as 
in the case of other contagious diseases, namely, to 
protect itself by scientific treatment and by legal 
penalties.” 


CrviL PRocEDURE REPORTS. 

In reviewing the Official Series and Digest in our 
issue of April 21, 1894, we stated that the Civil Pro- 
cedure Reports had been discontinued. We hereby 
correct this by stating that the Civil Procedure Re- 
ports are now being published, and we are informed 
that Number 4 of Volume 23, was given to the public 
in April, 1894. 


Hotes. 


HE Court of Appeals, May 1, affirmed the order 
of the General Term in the case of Agnes Lyon 
against the Manhattan Railway Company, appel- 
lant. Miss Lyon, a young woman nineteen years of 
age, was injured on October 11, 1892, in a collision 
between two trains of the company. It is alleged 
that her back was injured permanently, and she 
brought suit to recover $30,000 damages in the Court 
of Common Pleas of New York city. Under a law 
passed over a year ago the railway company ob- 
tained an order that she submit to a physical exam- 
ination by two physicians appointed by Judge 
Pryor. Miss Lyon objected, and appealed to the 
General Term, and the order was reversed. The 
Court of Appeals upheld the decision of the Gen- 
eral Term. 


Peers nowadays, says the St. James Gazette, are 
not above adding to their incomes by any employ- 
ment not absolutely menial; but Lord Teynham, we 
believe, is the first of his order to seek the smiles of 
fortune in a solicitor’s office. His lordship, who 
succeeded to the peerage in 1892, and is now in his 
twenty-seventh year, has just served his articles, 
passed the requisite examination, and been duly put 
upon the rolls. He will, it is said, start in practice 
in the city, where a prosperous career doubtless 
awaits him. 
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Gurvent Lopics. 


{All communications intended for the Editor should be ad- 
dressed simply to the Editor of Taz AtBany Law JOURNAL. 
All letters relating to advertisements, subscriptions, or other 
business matters, should be addressed to THz ALBaNy Law 
JOURNAL CoMPANY.} 


HE proposed impeachment of the Hon. 
James G. Jenkins of Wisconsin, one of 
the judges of the Circuit Court of the United 
States for the Seventh Circuit, is not advised 
by the committee of the House of Representa- 
tives which has been investigating his conduct 
in the Northern Pacific anti-strike injunction 
cases. The members of the committee find no 
evidence of corrupt intent on the part of the 
judge. He appears to have erred seriously in 
granting injunctions asked for and actually 
written out for him by counsel for the receivers, 
with whom he was closely related in one way 
and another, without hearing the men or con- 
sidering the matter at all. But this apparently 
has been a common practice of judges in charge 
of bankrupt roads— granting perfunctorily 
about every thing asked by the receivers. The 
majority of the committee assert that the judge’s 
denial of the right of employees to strike peace- 
fully, or without. laying violent hands on the 
railroad property or on those who go to work 
in their places, was unwarranted and in viola- 
tion of labor rights commonly recognized. But 
this in itself would constitute no ground for 
impeachment. 

Other conclusions reached by the committee 
are of great importance. One is that the readi- 
ness with which railway managers, in anticipa- 
tion of default or bankruptcy, can avoid the 
pursuit of creditors and get the road into re- 
ceivers’ hands with themselves as receivers, has 
come to be a great abuse of the powers given 
the United States courts in such cases. The 
committee advises, in consequence, that the 
cases for which a receivership may be ordered 
by the courts be declared by statute; that the 
powers and responsibility to the creditors and 
duration of administration of the receiver be 
defined in like manner; and that the receiver 
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should be made an officer of the law and not a 
servant of the court. 

Another conclusion of the investigation is 
that the powers asserted by the judges of the 
United States courts to punish for contempt 
should be limited by law. This point touches 
a question of current interest. At present these 
powers are practically unlimited —and the 
same seems to be true of most of the State 
courts, as was illustrated the other day in the 
imprisonment of an Omaha editor without a 
hearing or trial by jury. The committee points 
out that, as the precedents now stand, a United 
States judge in charge of a bankrupt road could 
deal with an employee of the road guilty of 
some offense like assault and battery, as though 
in contempt of court, and punish him on thc 
judge’s own motion as he saw fit, and could 
thus substitute his own will for the criminal 
laws of the States, and override the constitu- 
tional limitations of trial by jury, being con- 
fronted by witnesses, represented by counsel, 
etc. These recommendations of the committee 
are now under discussion in the House. 


A decision which has attracted wide atten- 
tion in the fire insurance interest was rendered 
in Philadelphia, a few days ago, by Judge Bid- 
dle, declaring unconstitutional the act of the 
Pennsylvania Legislature of 1870 which makes 
it a misdemeanor for any person, partnership 
or association other than corporation to issue 
policies of fire insurance. The case before the 
court grew out of the prosecution of Samuel 
B. Vrooman, who with others, not being incor- 
porated, insured furniture. In giving judg- 
ment for the defendant, Judge Biddle said: 
“That no citizen can agree to indemnify an- 
other against loss by fire is certainly a most 
startling proposition. The most odious species 
of monopoly is where a government grants toa 
body of men any particular trade or business. 
If the power exists, the Legislature could grant 
to one corporation the exclusive right to sell 
dry goods, inflicting penalties upon any one 
who interfered with it.” The Lloyds look upon 
this decision with much favor. 


It is a general rule, as to criminal trials, that 
an acquittal of the accused by the jury is a final 
ending of the matter, and that while the ac- 
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cused may appeal, if convicted, the State must 
drop the case if it fails to convict. 
tice having so long prevailed we read with some 
amazement that there is a law in Connecticut 
under which it is possible for the State as well 
as the accused to appeal to the Supreme Court. 
The statute in question was passed in 1886, and 
is found in the last revision of the Connecticut 
General Statutes, section 1637. It provides 
that appeals from rulings and decisions of the 
Superior Court in any county “upon all ques- 
tions of law arising on the trial of criminal 
cases, may be taken by the State, with the per- 
mission of the presiding judge, to the Supreme 
Court of Errors, in the same manner, and to 
the same effect as if made by the accused.” 
The Hartford Times says that while State at- 
torneys in the several counties have at times, 
no doubt, been dissatisfied with the result of 
prosecutions and have felt that they were en- 
titled to convictions on the evidence, no ad- 
vantage has ever been taken of this law of 1886 
until a few days ago at New Haven. One Dr. Lee 
having been acquitted on a charge of criminal 
malpractice, State Attorney Doolittle notified 
Judge Robinson that the State intends to appeal 
the case to the Supreme Court. He char- 
acterizes the acquittal as a gross miscarriage of 
justice, and will make Judge Robinson’s charge 
to the jury, a transcript of which he has asked, 
a feature of the appeal. 


Years ago a Tennessee judge fined a Connec- 
ticut drummer for soliciting orders in that 
State without the license required by local law. 
The matter was taken on appeal to the Supreme 
Court of the United States, and the upshot of 
it was that the drummer had to pay the fine — 
the wherewith being supplied, of course, by his 
employers. The court held at that time that 
as the license fee exacted by Tennessee from 
visiting drummers was no larger than the one 
paid by her own drummers there was no case 
presented for Federal interference. Subse- 
quently however when an Ohio drummer 
drummed in Tennessee without a license, was 
fined, and took an appeal, the Supreme Court 
at Washington — having obtained new light in 
the interim — reversed itself with celerity and 
completeness. In this later case (Ficklen v. 
The Shelby County Taxing District), it held that 
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the Tennessee law was a regulation of commerce 
between the States and plainly unconstitutional. 
Tennessee was free, the justices said, to tax her 
own drummers or let it alone, as she pleased, 
but not the order-soliciting strangers within her 
gates. They were under the protection, guoad 
hoc, of Uncle Sam. ‘The learned justices are 
still in the same mind, it.appears. J. W. 
Brennan, a Chicago drummer, refused to pay a 
license fee in the town of Titusville, Penn. 
The Supreme Court of Pennsylvania said that 
he must pay up. The Supreme Court of the 
United States says — in a decision handed down 
last week — that the Supreme Court of Penn- 
sylvania is entirely mistaken. The justices 
adhere to the doctrine and even the language 
of the decision in the Ficklen case. They say: 
“No State can levy a tax on interstate com- 
merce in any form, whether by way of duties 
laid upon the transportation of the subjects of 
that commerce, or on the receipts derived from 
that transportation, or on the occupation or 
business of carrying it on.” 


The movement in favor of an association of 
the bar in England has made great progress. 
A committee appointed at the recent meeting 
of the members of the bar may devise some 
system which will unite the barristers. The 
solicitors are already united in associations, 
which do much to maintain the credit of the 
profession in England. There are about three 
thousand practicing barristers in England, and 
about five thousand others who might practice, 
but who do not have any known offices. Most 
of them are probably wealthy men who have 
acquired a legal education without intending 
to practice law as a means of livelihood. The 
present movement is the most earnest of any 
of those which have been made to effect a per- 
manent organization among the members of the 
English bar, and it will probably be successful. 


Philadelphia has the honor of adding an im- 
portant book to the shelf of American history. 
In his just published volume on the “Sources 
of the Constitution of the United States,” the 
Rev. Dr. Ellis Stevens, rector of Christ Church, 
has become the first to take up cudgels against 
the late Douglas Campbell, whose “ Puritan in 
Holland, England and America” won such a 
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sudden and striking success. Mr. Campbell 
began as a lawyer instead of as an historian; but 
in the course of his purely professional inves- 
tigations he was struck with the number and 
importance of American institutions, for which 
there seemed to him to be no counterpart in 
Great Britain. He became convinced, and de- 
termined to convince others, that the debt of 
the United States was much less to England 
and much greater to Holland than was popularly 
supposed. Hetreated of American institutions 
in general however and said little concerning 
the Constitution itself; but through the Con- 
stitution, Dr. Stevens has sought to demolish 
Mr. Campbell’s theory. Despite the spirit of 
freedom which illumines the history of Holland, 
republican principles—as Americans under- 
stand them —are not, according to Dr. 
Stevens’s contention, to be looked for in that 
quarter. He charges Mr. Campbell with hav- 
ing fallen into the mistake of underestimating 
English influence. To that historian’s conten- 
tion that the American people are not of Eng- 
lish race (based upon the assumption that there 
were resident along with the English in the colo- 
nies Welshmen, Scotchmen, Irishmen, Scotch- 
Irishmen, Dutch, Germans, Frenchmen and 
Swedes), Dr. Stevens retorts that the great 
majority of the settlers were of the English 
branch of the Teutonic race; that the Scotch, 
Welsh, Irish and Scotch-Irish had lived under 
British institutions before journeying to Amer- 
ica; and that all the colonists continued for a 
century or more in political union with England 
as members of the Empire. He declares that 
the presence in America, during colonial days, 
of the representatives of other races than the 
English has left scarcely a trace in the national 
Constitution. Mr. Campbell claimed that a 
few Dutch elements crept into the institutions 
of Pennsylvania and partly accounted for it by 
pointing out that William Penn’s mother was a 
Dutchwoman. Dr. Stevens replies that these 
occasional features only serve to accentuate the 
predominance of the English ones. He doubts 
that the Articles of Confederation were a con- 
scious imitation of the Dutch; declares that 
the New Netherlands was condemned in the 
Philadelphia Convention; and takes Mr. Camp- 
bell’s memory severely to task for his assertions 
that Dutch usages have crept into the Constitu- 
tion through State usages, that the Senate voting 





plan isa Dutch relic and that Pennsylvania 
advocated a Dutch privy council for Congress. 

Mr. Campbell himself admitted in his book 
the overwhelming majority of the English in 
the colonies. On hisside, Dr. Stevens is obliged 
to confess that the Dutch have contributed in 
several ways to the formation of the national 
spirit of the Americans. He acknowledges 
that the Dutch did much to promote the love of 
freedom, and that the free school, the use of 
the written ballot, and certain features of the 
land laws and of the township system are doubt- 
less traceable, in part at least, to Dutch sources. 


The question whether compulsory vaccination 
is legal has recently been considered by Mr. 
Justice Gaynor of the Supreme Court of this 
State, in a case that arose in Kings county 
where two citizens, William H. Smith and 
Thomas Cummings, were brought before the 
judge on habeas corpus proceedings at the in- 
stance of their counsel, after having been im- 
prisoned — “isolated” is the euphemism em- 
ployed by their jailer—by order of Health 
Commissioner Emery, for refusing to submit to 
compulsory vaccination. Smith and Cummings 
are engaged in the express business in Green- 
point; a case of small-pox was discovered near 
them on Franklin street, and some of Mr. 
Emery’s agents insisted upon the men being 
vaccinated by them. The men said they pre- 
ferred to be vaccinated by their own physicians, 
and the vaccinators gave them twenty-four 
hours in which to have this done. As the men 
did not comply, probably because they did not 
believe in the efficacy of the treatment and 
feared the possibilities above alluded to, the 
health board agents ordered them to submit at 
once to the operation, and on their refusal, 
caused them to be placed under guard in the 
stable where they were at the time, and denied 
all communication with the outside world, and 
there they remained until brought into court 
as above stated. 

Commissioner Emery was no doubt sincere 
in his desire to check and eradicate the epidemic, 
but seems to have acted without sufficient dis- 
cretion. Counsel for the men in this case 
denied his right, under the ordinance, to 
force vaccination upon the unwilling, and said 
he had as much right to take a person’s life as 
to take his liberty for refusing vaccination, 











316 


THE ALBANY LAW JOURNAL. 








and that no such arbitrary power was con- 
ferred. 

Judge Gaynor said that if the statute gave 
the commissioner power to enforce vaccination, 
it would have provided a penalty, but none is 
provided, and he doubted his right to so en- 
force it or imprison for refusal to submit. The 
case is an important one, and will be watched 
with interest. Upon its outcome many others 
may depend—for civil damages against the 
commissioner. 


ATTACHMENT—-ALLEGATIONS ON IN- 
FORMATION AND BELIEF. 


NEW YORK COURT OF APPEALS, APRIL, 1594. 


Mourpsy Vv. JACK. 


The identification of a party in interest, as by recognizing his 
voice, must be shown when communications by telephone 
are relied on. 


I[\HIS action was brought to recover for goods sold 

and delivered by plaintiff to defendants. The 
complaint was on information and belief, and was 
verified by one of plaintiff's attorneys, who, in the 
verification, stated the reason for his making it to 
be the absence of the plaintiff in Massachusetts, and 
that his belief was based upon the statements made 
to him by the plaintiff and by his Boston attorney. 
Accompanying the complaint, and sworn to upon 


the same day, was an affidavit by the same attor- 
ney, in which he stated that, as he was informed 


and believed, the plaintiff was entitled to recover 
the sum claimed as damages for the breach of an 
express contract, over and above all counter-claims 
known to the plaintiff, upon a cause of action ex- 
isting in his favor against the said defendants, upon 
the facts set out in the annexed complaint, and that 
as deponent was informed and believed, the said 
defendants are not residents of the State of New 
York, but that both reside at Gardiner, in the State 
of Maine. The affidavit then proceeds to state that 
the ‘‘ deponent’s belief as to the facts above stated ” 
is based upon statements of the plaintiff and the 
plaintiff’s Boston attorney, ‘‘ who have both talked 
to deponent this morning over the telephone from 
Boston,” and that ‘‘they narrated the facts to de- 
ponent exactly as they have been set forth in the 
complaint,” etc. The affiant asked for an attach- 
ment ‘‘ without waiting for affidavits to be ob- 
tained from Boston,” upon the ground that the 
property was ‘‘ likely to be removed.” A warrant 
of attachment having been issued upon the com- 
plaint and affidavit, an application to vacate it was 
granted. Upon appeal to the General Term, the 
order vacating the attachment was reversed and the 
attachment reinstated. The defendants now appeal 
to this court. 





Henry D. Hotchkiss and William S. Maddox, for 
appellants. 


Sullivan & Cromwell and Edward B. Hill, for re- 
spondent. 


Gray, J. Ifthe affidavit was insufficient, upon 
which this attachment was ordered, a question of 
law is presented and the order of the General Term 
is undoubtedly reviewable here. Allen v. Meyer, 
73 N. Y. 1; Steuben County Bank v. Alberger, 78 
id. 252. In this case the writ was applied for upon 
statements made upon the information and belief of 
the deponent, and the question is whether the in- 
formation concerning the material facts appeared 
to have been acquired in such a manner as to justify 
the judge in acting upon it. Was the source of the 
information such as the judge could accept as satis- 
factory? The affiant, in such cases, is not required 
to have a personal knowledge of the facts required 
to be stated; but it is essential that hisinformation 
must appear to have been competently derived; as 
otherwise the judicial officer whose action has been 
invoked, is without jurisdiction to proceed. It is 
clear that the attorney in this case obtained his 
information by a communication made through the 
telephone upon the morning of the day upon which 
the complaint and affidavit were sworn to, and that 
his belief was based upon it, in making his state- 
ments concerning the facts constituting the cause 
of action, the absence of counter-claims, and the 
non-residence of the defendants. Those were the 
material facts required to be proved to the satisfac- 
tion of the judge, and we do not think that the proof 
as to the source of the information concerning 
them was sufficient, for the reason that there was 
lacking any degree of certainty that the plaintiff 
himself ever made the communication to the affiant. 
There would be no objection to the information 
having been conveyed through the medium of the 
telephone, if it had been made to appear that the 
affiant was acquainted with the plaintiff, and recog- 
nized his voice, or if it had appeared in some satis- 
factory way that he knew it was the plaintiff who 
was speaking with him. None of these facts how- 
ever were averred. There was absolutely nothing 
upon which the judge could pass to show that it 
was the plaintiff who was speaking, and not some 
undisclosed person who, in the plaintiff's name, fur- 
nished to the attorney the information made use of. 
The perfection to which the invention of the tele- 
phone has been brought has immensely facilitated 
the inter-communication of individuals at distant 
points, and inasmuch as the voice of the speaker is 
heard, in most, if not in all cases, the identification 
of the speaker should be possible. The very facil- 
ity of communication and of identification permits, 
and therefore imposes a duty upon the party who 
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invokes judicial action upon the strength of infor- 
mation so received, to state his knowledge or his 
grounds for believing that it actually came from the 
party required to furnish it. To authorize an at- 
tachment to issue upon the affidavit furnished here 
was in disregard of the rule which requires that the 
source of information shall be disclosed in such a 
way as to enable the court to decide upon the prob- 
able truth of the statements and the authenticity of 
the jurisdictional facts. Judicial action upon such 
a source of information as was here disclosed was 
justified below by analogy with telegraphic com- 
munication. The analogy is incomplete. If the in- 
formation comes through the telephone it is quite 
possible to identify the speaker. Then, too, there 
is not in the case of a telephonic communication 
any record, like the message which, in the case of 
the use of the telegraph, remains for reference and 
verification. 

For these reasons, as well as for those stated in 
the opinion of Mr. Justice Barrett, at Special Term 
and of Mr. Justice Van Brunt, dissenting, at Gen- 
eral Term, the order of the General Term should be 
reversed and that of the Special Term should be 
affirmed, with costs in all the courts. 

Ordered accordingly. 


COPYRIGHT — PHOTOGRAPHS —- PUBLIC 
CHARACTERS— AUTHORITY OF EQUIT- 
ABLE PART OWNER. 


UNITED STATES CIRCUIT COURT, S. D. NEW YORK, 
JANUARY 12, 1894, 


Press Pus. Co. v. FAK ET AL. 


One who photographs an actress in her public character, free 
of charge, with the understanding that she is to have as 
many photographs as she desires, to do with as she may 
please, is the owner of the photograph and negative, and 
has the right to secure a copyright for his own exclusive 
benefit; and her right does not extend to making copies, 
or permitting others to do so for their own benefit. 

Even if the photograph were taken under such circumstances 
as to give her an equitable interest in the photograph and 
copyright, she would have no authority to permit another 
to make copies for his own benefit, without consent in 
writing, as required by the statute. 

N equity. Suit by the Press Publishing Company 
to restrain Benjamin J. Falk and another from 

prosecuting an action at law for infringement of a 

copyright for a photograph, and other relief. Bill 


dismissed. 

John M. Bowers, for orator. 

Benno Lewinson and Edwin T. Taliaferro, for de- 
fendants. 

WHEELER, Dist. J. The orator is the publisher 
of the New York World; the defendant Falk is a 
well-known photographer of the city of New York; 
and the defendant Johnson, a prominent actress, 
well known by her theatrical name, ‘‘ Marie Jan- 
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sen.” He had taken several photographs of her as 
a public person, in stage costumes and positions, 
and took one of her as she appeared in ‘‘ Nadjy,” 
and copyrighted it. The orator published a sketch 
of her career in its Sunday edition, and illustrated 
it with cuts made from photographs furnished by 
her, and among others, with one from this photo- 
graph, copyrighted by the defendant Falk, without 
including the notice of copyright. The law pro- 
vides that if any person shall, after the copyright- 
ing of a photograph, without the consent of the 
proprietor first obtained, in writing, signed in the 
presence of two witnesses, publish the same, he 
shall forfeit to the publisher every sheet thereof, 
and further forfeit $1 for every sheet of the same 
found in his possession. R. 8. U. S., § 4965; Litho- 
graphic Co. v. Sarony, 111 U. 8. 53. 

The defendant Falk has brought suit on the law 
side of this court against the orator, to recover 
these penalties, alleging the printing of 260,183 
copies, of the value of $13,009.15, found in the ora- 
tor’s possession, and the forfeiture of $1 each, 
amounting to $260,183. This suit is brought to re- 
strain prosecution of that suit, on the right of the 
defendant Jolinson to publish copies of the photo- 
graph, and to authorize the orator to do the same. 

Obviously no question arises here as to the legal- 
ity of the copyright, or asto any defense which the 
orator could make at law. That litigation could 
not be brought from the law side to this side of the 
court. The sole question is as to whether the ora- 
tor acted upon some equitable right, which could 
not be set up as a defense at law. The bill, as to 
this, alleges that a photograph of her had been cop- 
ied into a misrepresentation and caricature of her, 
of which she spoke to him, whereupon he said he 
could protect her from being thus misrepresented 
and caricatured, and protect himself in the sale of 
the photographs; that she assented to this, and re- 
quested him to procure copyrights of such photo- 
graphs as he might take of her, which he stated 
were to be taken out by him, and used for their 
joint benefit and protection, and that she could use, 
and authorize the use of the same, as she deemed 
best and for her interest. The answer sets up, as to 
this, “that he obtained a copyright therefor, in due 
form of law; that said defendant Johnson had and 
has no right, title or interest in or to said photo- 
graph, nor the copyright thereof, either adverse to 
this defendant or otherwise; that if said copyright 
was taken out by this defendant, to be used by him 
and said defendant Johnson for their joint benefit 
and protection, then, as this defendant is advised 
and verily believes, said defendant Johnson had no 
right or power to impair or destroy this defendant's 
rights and interests therein by authorizing, direct- 
ing or permitting a publication of said photograph 
in such manner as would constitute an abandon- 
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ment or destruction of this defendant’s rights 
therein.” 

As to these points she testifies: ‘*Q. 21. Did you 
assent or object to this proposition? A. I expressed 
myself as pleased that I should see no more bad 
printing of myself, and there it dropped.” ‘* Q. 23. 
What was to be Mr. Falk’s interest in such photo- 
graphs? A. We never discussed that. His interest, 
I suppose, was to be the same as before.” ** Q, 26. 
Who was to have the profit of selling them? A. 
Mr. Falk. Q. 27. Just state your rights. A. That 
I was to haveallthe pictures I desired, to do with 
as I chose, free of charge.” ‘‘ X-Q. 118. Didn’t he 
have the right of selling your picture, even without 
copyrighting them? A. Certainly. X-Q. 119. 
Don’t you know, Miss Jansen, that there is a cus- 
tom which controls the dealings of the theatrical 
profession and the photographic art, where sitters 
have their pictures taken without charge to them, 
or at a reduction from the regular rates—that the 
photographer has the right to sell the pictures, for 
his own benefit, to the public? A. Yes, I know of 
such a courtesy. X-Q. 120. Don’t you know that 
is the custom? A. Yes. X-Q. 121. You never paid 
for having your pictures taken, did you, at Mr. 
Falk’s? A. No, sir.” 

And he testifies: **Q. 55. Had Marie Jansen any 
authority to authorize the publication of the copy- 
righted pictures? A. No, sir. Q.56. Did you give 
her any authority, of auy kind? A. No,sir. Q. 57. 
Was there any agreement between you, whereby she 
had any such authority? A. No, sir.” ‘*Q. 70. 
Miss Jansen testified, in answer to cross-interroga- 
tory 119, that it is the custom, when a photographer 
takes pictures without charge, that he has the right 
to sell the pictures for his own benefit to the pub- 
lic. Isthatthe custom? A. It is.” 

When a person has a negative taken and photo- 
graphs made, for pay, in the usual course, the work 
is done for the person so procuring it to be done, 
and the negative, so far as it is a picture, or capa- 
ble of producing pictures, of that person; and all 
photographs so made from it belong to that person, 
and neither the artist nor any one else has any right 
to make pictures from the negative, or to copy the 
photographs, if not otherwise published, for any 
one else. Pollard v. Photographic Co., 40 Ch. Div. 
845; Moore v. Rugg, 44 Minn. 28. But when a 
person submits himself or herself as a public char- 
acter, to a photographer, fur the taking of a nega- 
tive, and the making of photographs therefrom for 
the photographer, the negative, and the right to 
make photographs from it, belong to him. He is 
the author and proprietor of the photograph, and 
may perfect the exclusive right to make copies by 
cophright. Lithographic Co. v. Sarony, 111 U. 8S. 
53; Falk v. Engraving Co., 48 Fed. Rep. 262, and, 
on appeal, 4 C. C. A. 648. 





Obviously, on these pleadings and proofs, the 
negative was not made for Miss Johnson; she was 
not, and is not claimed to have been, a customer of 
the former class. That she was the subject of the 
picture would not alone make it hers. The right to 
it would depend upon for whom the work was 
done, and the evidence shows that what Mr. Falk 
did was done for himself. That she was to have as 
many of the photographs as the wanted, to do with 
as she pleased, did not affect his exclusive right to 
make other copies. The owner of a copyrighted 
book would have the same right to it that she had 
to these photographs, which would not, in either 
case, extend to making copies, and, more clearly, 
not to giving others the right to make them. With 
such a right outstanding, nothing would be left of 
the copyright. 

If however by any understanding which could be 
implied out of the circumstances, she could be said 
to have an equitable ownership here, it would be of 
a copyright, of which she would he, to the extent 
of her interest, a proprietor. He would be the pro- 
prietor of what remained, if any thing, and the 
holder of the legal title to the whole. The statute 
works these forfeitures for publishing copies without 
the consent of the proprietor first obtained in writing, 
signed in the presence of two witnesses. Here is no 
pretense of any consent in writing from both or either. 
Had she been the publisher of the World, or so pro- 
cured the publication of the article containing 
these copies that it would have been hers, such an 
equitable right would doubtless have protected her, 
and others employed by her, within the principle of 
the cases cited for the orator. Lawrence v. Dana, 
2 Am. L. T. Rep. (N. 8.) 402; Wallerstein v. 
Herbert, 16 L. T. (N. S.) 454; Nichols v. Marsh, 61 
Mich. 509; S. C., 140 U. S. 344, 

As to her part in procuring the publication, the 
writer for the World testifies: ‘‘Q. 10. What led 
you to call at Miss Jansen’s? A. I was sent to write 
a story about Miss Jansen by the editor of the Sun- 
day World.” ‘‘R.-D. Q. 102. Miss Jansen gave 
you the pictures, with permission to use them? A. 
She did. R.-D. Q. 103. Did she give you those 
pictures? A. She did. R.-D. Q. 104. Did she 
give you permission to use them? A. She did. 
R.-D. Q. 105. And did you rely on that permission? 
A. Yes, I did.” 

And Miss Johnson testifies: ‘‘Q. 62. And you as- 
sented to his publishing what he did publish? A. 
Idid. Q. 63. Was your motive pure information 
to the World, or had you an idea that it would pro- 
mote your own interests, or was it both? A. Both.” 

This shows clearly that the publication was made 
by the orator in the World for itself, on its own 
procurement, and not for her on hers; and so far as 
rny thing about it derived from her was concerned, 
they acted and relied upon her consent. A part 
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owner could not effectually give this without writ- 
ing, as required by the statute, any more than a 
sole owner could, nor an equitable owner mor@ than 
a legal owner. Neither is such a statute, which is 
essentially like the statute of frauds, any less bind- 
ing in equity than at law. 2 Story Eq., § 754; 
Randall v. Howard, 2 Black, 585; May v. Sloan, 101 
U. S. 231. Noright available to the orator as a 
defense in equity, and not at law, is made to ap- 
pear, and the orator must therefore be left to make 
defense at law. 

Let a decree be entered, dismissing the bill, but 
without prejudice to any defense at law. 





TRANSFER TAX--INTEREST OF CESTUI 
QUE TRUST-CONTINGENT ESTATES. 


NEW YORK SUPREME COURT, GENERAL TERM, FIRST 
DEPARTMENT, MARCH, 1894. 


IN THE MATTER OF THE TRANSFER Tax UPON THE 
Estate oF Exiua 8. HorrmMan, DecBAsED. 


A legacy of the income of a fund to the mother of testator 
during the legatee’s life, is exempt from transfer tax, if 
the gross sum, which, according to the principle of annui- 
ties, represents the present value of the legatee’s interest, 
does not exceed $10,000. So held where the interest of the 
legatee was that of cestui que trust during her life. 

Where contingent future estates in the alternative are created 
in a fund in which a living person has a beneficial interest 
for her life, said estates being conditioned upon the survi- 
vorship by the contingent legatees of the life beneficiary, 
no appraisement should be attempted and no transfer tax 
imposed until the interest shall become vested in posses- 
sion. 

PPEAL from order or decree of the Surrogate’s 
Court assessing and fixing the transfer tax on 
the property and interest devised under the will of 


Ella S. Hoffman, deceased. 
Adrian H. Joline, for executors, appellants. 
Charles H. Daniels, for Olga Sandford, appellant. 
Thomas F. Gilroy, Jr., for respondent. 


O’Brien, J. Ella 8S. Hoffman died November 7, 
1892, leaving a last will and testament, which was 
admitted to probate on the 9th day of December, 
1892. As the assessment and tax with respect to 
residuary estate is not in question here, and the only 
questions that arise are those presented by the 
fourth clause of the will, that only need be quoted. 
That clause provides as follows: 

“Fourth. I give, devise and bequeath to my exec- 
utors and trustees hereinafter named, and to the 
survivors and survivor of them, and to their succes- 
sor and successors, the sum of fifty thousand dol- 
lars ($50,000.00), to have and to hold the same as 
long as my mother, Lucinda R. Starkweather, and 
my daughter, Ella H. Sandford, or either of them, 
shall live, upon the following trusts, viz. : 

‘‘To invest the same and to keep the same in- 
vested, in bonds or stocks of the government of the 





United States or of the State or city and county of 
New York, or in bonds secured by mortgage upon 
improved real estate, or in the mortgage bonds of 
railroad companies in good standing and repute; 
hereby giving my executors and trustees, or a ma- 
jority of them, who shall be acting as such, and 
their successor or successors, full authority to change 
any investments so made whenever, in his or their 
opinion, it shall be for the interest of the trust 
hereby created. 

‘¢ To collect the rents, income and profits arising 
from said $50,000, directed to be invested as afore- 
said, as long as my said mother and daughter, or 
either of them, shall live. 

‘*To pay over to my mother, Lucinda R. Stark- 
weather, as long as she shall live, the net income 
arising from the said $50,000 hereinbefore directed 
to be invested, in as nearly as may be equal quar- 
terly payments. 

‘* In case of the death of my said mother during 

the life-time of my said daughter, Ella H. Sand- 
ford, I hereby direct that, from and after the death 
of my said mother, the net income arising from said 
$50,000, heretofore directed to be invested, be paid 
to my said daughter as long as she shall live, and, 
upon her death, I direct that said $50,000 be paid 
to her issue, if any shall then be living; but if she 
shall die without leaving any issue her surviving, 
she having survived my said mother, then, upon 
her death, without issue her surviving, I direct that 
one-half of said $50,000 be paid to my niece, Miss 
Alice Reid, daughter of George W. Reid, or to her 
personal representatives, if she be then dead; and 
the remaining one-half thereof to my niece, Mrs. 
Cora Marsh, wife of Joseph Marsh, or to her legal 
representatives, if she be then dead. 
. **In case my said daughter shall not be living at 
the death of my said mother, upon the death of my 
said mother I direct that said $50,000 be paid over 
to the issue of my said daughter, if any issue shall 
then be living; but if, at the death of my said 
mother, my said daughter shall be dead, and no 
issue of my said daughter shall then be living, I di- 
rect that one-half of said $50,000 ‘be paid over to 
my said niece, Miss Alice Reid, or to her legal rep- 
resentatives if she then be dead, and the remaining 
one-half thereof be paid over to my said niece, Mrs. 
Cora Marsh, or to her legal representatives if she 
then be dead.” 

The appraiser reported and the order declared 
that the cash value of the property transferred by 
the will, and subject to the payment of the tax, was 
as follows: 


1. Income for life of $50,000 to Mrs. Starkweather. $9,385 00 
2. Income of $50,000 after Mrs. Starkweather's 

death, and for balance of life of Ella H. Sand- 

Bacco sc0sate. sabsncendens 6000Bbd bn0s-6008009 25, 428 00 
3. Remainder interest in $50,000 after death of two 

life tenants, to issue of Ella...................++ 15, 187 00 
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4. Income for life in residuary estate to Ella. .... 
5. Remainder interest in residue to grandchildren 
surviving, or in default thereof to nieces....... 140,329 92 


The taxes assessed and declared to be presently 
payable were as follows: 


310, 383 00 


Beneficiary. 
Lucinda R. Starkweather. . wees Ison 6 
Ella H. Sandford ($50,000 bequest)... 
Ella H. Sandford (residuary).. .. 


The appellants do not dispute the value of the 
securities; the appeal relates only to the assessment 
and tax upon the various interests in the fund of 
$50,000 and the income thereof. 

The appellant insists: 

1. That the fair market value of the legacy of in- 
come to Mrs. Starkweather being less than $10,000, 
it is exempt from the transfer tax. 

2. That the legacy of the income to Ella H. 
Sandford after the death of Mrs. Starkweather has 
no ascertainable ‘‘ fair market value,” because it is 
wholly contingent upon Ella surviving Mrs. Stark- 
weather. 

8. That the contingent remainder to Olga Sand- 
ford, only child of Ella H. Sandford, is not at pres- 
ent taxable. 

4. That it was error to allow costs to the comp- 
troller. 

With regard to the first of these contentions, it 
is conceded that the property passing to the mother 


of the testatrix is personal property of the value ef 
less than $10,000. 

By section 2, chapter 399 of the Laws of 1892, it 
is provided that ‘‘ when the property or any bene- 
ficial interest therein passes by any such transfer to 


or for the use of any * * * mother * * +* 
of the decedent, grantor, donor or vendor * * * 
such transfer of property shall not be taxable under 
this act, unless it is personal property of the value 
of $10,000 or more, in which case it shall be taxable 
under this act at the rate of one per centum upon 
the clear market value of such property.” 

Section 11 provides that ‘‘the surrogate shall 
* * * as often as and whenever occasion may re- 
quire, appoint a competent person as appraiser to 
fix the actual market value at the time of the trans- 
fer thereof of the property of persons whose estates 
shall be subject to the payment of any tax imposed 
by this act.” 

Section 22 provides that ‘‘the words ‘estate’ 
and ‘ property ’ as used in this act shall be taken to 
mean the property or interest therein of the testa- 
tor, intestate, grantor, bargainor or vendor, passing 
or transferred to those not herein specifically ex- 
empted from the provisions of this act, and not as 
the property or interest therein passing or trans- 
ferred to individual legatees, devisees, heirs, next 
of kin, grantees, donees or vendees.” 

It is from the definition of the words “estate” 
and ‘‘ property,” as used in section 22, that the sur- 





rogate reached the conclusion that if the property 
of the testator which passed to the individual lega- 
tees exceeded $10,000, then it could be taxed, not- 
withstanding that less than that amount might have 
gone to an individual legatee, who, under the ex- 
press provisions of the act, was exempt. 

We think that in this the learned surrogate fell 
into error by not keeping in mind that it was the 
intent and spirit of the act to fixa tax, not upon the 
property of the testator, but upon the property that 
was transferred to individual legatees, and also in 
failing to note that the statute was intended to cre- 
ate an exemption from taxation in favor of those 
who stood in such a relation to the testator that 
they were the natural objects of his bounty, and en- 
titled to receive out of his estate, free from taxa- 
tion, any sum that he might see fit to bequeath to 
them, provided such amount should not exceed 
$10,000. It will also be noted that the language of 
the act favors the construction that it is not the 
property that passes from the testator, but the prop- 
erty that is transferred to an individual, which is 
taxed. This distinction is pointed out in the Mat- 
ter of Howe, 112 N. Y. 100, wherein the court said: 
‘¢The tax is not imposed upon the estate of which 
she was seized or possessed, but only upon so much 
of it as passes to certain persons—not all persons or 
any person. * * * There are many other pro- 
visions of the act, * * * all tending to show 
that * * * it is simply the share or shares of 
the beneficiary acquired through the will, * * * 
which is to be valued, and the duty estimated ac- 
cording to its value.” 

With regard to the second and third questions, a 
reference to the fourth clause of the will will show 
that it creates two future estates to take effect in 
the alternative, and the right in possession to the 
remainder being contingent, it is impossible to des- 
ignate the person liable to pay the tax. We can see 
no distinction between the facts here appearing and 
those in the case of Curtis, decided by this court in 
December, 1893 (25 N. Y. Supp. 909), where it was 
held that no appraisement of the contingent inter- 
est should be attempted to be made, or any tax im- 
posed thereon, until such interest became vested in 
possession, and by a removal of the contingency, 
the rate of taxation and beneficiary could be deter- 
mined, 

As to the contention that the allowance of costs 
to the comptroller on the appeal to the surrogate 
was improper, we think that all that is necessary to 
be paid is that it was a matter resting in the sound 
discretion of the surrogate, which should not be dis- 
turbed except for sufficient cause, which is not pres- 
ent in the record before us. 

Our conclusion therefore is that as to the legacy 
to the mother, being under $10,000, it is exempt, 
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under section 2, chapter 399 of the Laws of 1892; 
that the legacies to Ella H. Sandford and Olga 
Sandford were improperly taxed, and that in these 
respects the order or decree of the surrogate should 
be reversed, and in all other respects affirmed, with 
costs to appellants. 

Fouett, J., concurs. 


REPEAL OF LOTTERY FRANCHISE —NO 
IMPAIRMENT OF OBLIGATION OF, CON- 
TRACTS. 


KENTUCKY COURT OF APPEALS, DECEMBER 16, 1893. 


CoMMONWEALTH v. Dovuaiass; Dovaiass v. Com- 
MONWEALTH. 


A grant by the State of lottery privileges to one who acquires 
rights and incurs liabilities upon the faith of such grant 
may be repealed at any time by the State. Such a grant 
is made by the Legislature in the exercise of its police and 
not its contractual powers; therefore, the provisions of the 
State and Federal Constitutions, forbidding the impair- 
ment of the obligations of contracts, does not prevent the 
repeal of such agrant. Stone v. Mississippi, 101 U. S. 814, 
followed; Gregory v. Trustees of Shelby College Lottery, 
2 Metc. 598, overruled. 

The question of the right of the State to repeal the grant of 
appellee’s lottery privilege is not res adjudicata in this 
court. The doctrine announced in previous adjudications 
of appellee’s rights under his grants having been virtually 
overruled by subsequent decisions of the Supreme Court of 
the United States, which this court ‘ought to follow, the 
question is no longer res adjudicata. 


W. J. Hendrick, Reid Rogers and Frank Parsons, 
for Commonwealth. 


J. G. Carlisle, D. W. Sanders, Thomas H. Hines, 
Muir, Heyman & Muir and Kohn, Baird & Speckert, 
for Douglass. 


jae from Louisville Law and Equity Court. 


Bennett, C. J. These proceedings were com- 
menced and prosecuted by the Commonwealth to 
prevent the usurpation of the franchise, claimed by 
Douglass, to operate said lotteries. 

It seems that the Legislature in 1850 authorized 
J. N. Webb to raise money by lottery for the bene- 
fit of the Henry Academy and Henry Female 
College. 

The third section of the act empowered the grant- 
ors to sell the scheme, which they did, and which 
fell into the hands, by purchase, of the appellant, 
Douglass, who proceeded to operate the same and 
under said grant. He claims that the Legislature 
having authorized the sale of the franchise, and he 
having become the purchaser thereof, his right to 
it became a vested right, which the Legislature 
could not thereafter take away, because it would be 
impairment of the obligation of contracts which 
article 1, section 10 of the Constitution of the 
United States expressly forbids. The lower court, 
upon the hearing of the case, decided that decision 
must stand and is affirmed. 





In 1838 the Legislature granted the privilege to 
certain gentlemen to raise money by lottery for the 
benefit of the city schools of Frankfort, and in 1872 
the said act was amended so as to allow the board of 
councilmen of the city of Frankfort to sell and con- 
vey the privileges granted for the purposes men- 
tioned. And the appellee, in 1875, purchased all 
the lottery franchises and privileges conferred by 
the act of 1838, and also the amendatory act of 1869. 

The appellee, Douglass, contends that he was the 
purchaser of said franchise, and claims that, by 
reason of the act authorizing the sale of said lottery 
and the purchase thereof, he acquired a vested right 
which the Legislature could not take away by its 
act of 1890, repealing said franchise, and relies upon 
article 1, section 10, of the Federal Constitution, 
which prohibits the States from passing any laws 
impairing the obligations of contracts as sustaining 
his contention and the decisions of this court thus 
construing his purchase. 

This court, in the case of Gregory v. Trustees of 
the Shelby College Lottery, 2 Metc. 598, decided that 
a lottery grant might be repealed by a subsequent 
Legislature, unless rights had been acquired and 
liabilities incurred upon the faith of the privileges 
conferred by the grant, in which case the rights 
thus acquired and liabilities incurred become con- 
tractual, which the provision supra protected from 
repéal by subsequent legislation. 

The appellant contends that the grant of the lot- 
tery privilege by the State was an exercise of its 
police, not its contractual power, which is inherently 
lodged in the State for the promotion and protec- 
tion of its welfare and happiness, which the State 
cannot surrender and barter away, either as a 
gratuity or for pay; that while the Legislature may, 
in the exercise of its police powers, grant a lottery 
privilege, the grant is only a privilege or license and 
not contractual, and a subsequent Legislature, in the 
interest of good order and morals, may revoke the 
privilege thus granted and repeal the grant, although 
pecuniary interests have been acquired under and 
by authority of the grant. 

It seems that this court, in the Gregory case, 
supra, decided expressly that when rights had been 
acquired and liabilities incurred upon the faith of 
the lottery grant, such rights and liabilities should 
be regarded as contracts, which are protected by 
the Federal Constitution against impairment by the 
State Legislature, and which should be upheld to 
the extent at least that the party has the right to 
enjoy the right thus acquired until he realizes his 
money thus invested out of the lottery business. 
The famous Dartmouth College case and others that 
have followed it is invoked to sustain this position. 
The other cases upon the same subject, subsequently 
rendered by this court, repeat the same doctrine. 
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But the Supreme Court of the United States, in 
Stone v. Mississippi, 101 U. 8. 814, in construing 
the provision of the Federal Constitution that de- 
clares that the States shall pass no law impairing 
the obligation of contracts, held that the inhibition 
related to ‘‘ property rights” and not to matters 
that were ‘‘ governmental.” The court then held, 
in strong and emphatic language, that lotteries, 
being species of gambling, were vicious and de- 
moralizing in the community, and that as it was the 
trust duty of the State government to protect and 
promote the public health and morals it could not 
sell, barter or give away that duty, and that the ut- 
most power the Legislature could exercise was to 
grant a license to carry on that species of gambling 
which only protected the licensee from the pains 
and penalties imposed upon that species of gambling 
during the existence of the license, and that the 
Legislature granting the license had no power to 
bind a subsequent Legislature to its line of policy 
upon these subjects, and that a subsequent Legis- 
lature might repeal the grant of the license, although 
it had been paid for. 

It seems to us that this decision defining the pro- 
vision of the Federal Constitution as to what sub- 
jects are contracts and protected by it, and that 
lottery grants, although paid for, are not protected 
by said provision, is binding upon this court and 
has the effect to overrule its decisions holding the 
contrary view. 

But apart from the bind’ .g force of the decision 
it seems that its logic is conclusive and convincing 
in drawing the distinction between the contractual 
and governmental power of the States, to-wit: That 
the provision of the Federal Constitution in refer- 
ence to contracts only inhibits the States from pass- 
ing laws impairing the obligations of such contracts 
as relate to property rights, but not to subjects that 
are purely governmental. 

The reason for this distinction must be apparent 
to all, for when we consider that honesty, morality, 
religion and education are the main pillars of the 
State, and for the protection and promotion of 
which government was instituted among men, it at 
once strikes the mind that the government, through 
its agents, cannot throw off these trust duties by 
selling, bartering or giving them away. The preser- 
vation of the trust is essential to the happiness and 
welfare of the beneficiaries, which the trustees have 
no power to sell or give away. If it be conceded 
that the State can give, sell and burter any one of 
them, it follows that it can thus surrender its con- 
trol of all and convert the State into dens of bawdy 
houses, gambling shops and other places of vice 
and demoralization, provided the grantees paid for 
the privilege and thus deprive the State of its power 
to repeal the grants and all control of the subject 





as far as the grantees are concerned, and the trust 
duty of protecting and fostering the honesty, health, 
morals and good order of the State would be cast to 
the winds, and vice and crime would triumph in 
their stead. Now it seems to us that the essential 
principles of self-preservation forbid that the Com- 
monwealth should possess a power so revolting, be- 
cause destructive of the main pillars of govern- 
ment. 

The power of the State to grant a license to carry 
on any species of gambling, or with the privilege 
of revoking the same at any time, has an unwhole- 
some effect upon the community and tends to make 
honest men revolt at the injustice of punishing 
others for engaging in like vices. We have, for in- 
stance, at this day men confined in the State peni- 
tentiary for setting up and carrying on gambling 
shops, whose tendencies are not much more de- 
moralizing, if any, than the licensed lottery operator, 
who goes free under the protection of the law. The 
one wears a felon’s garb and the other is protected 
by license which he claims as an irrevocable con- 
tract because he has paid for the privilege. The 
privilege ought never to be granted, and under the 
present Constitution can never be. As said, to im- 
press the privilege with the idea of contract because 
it was paid for might fill the whole State. and 
especially the cities, with gambling shops and en- 
terprises protected by contract, and the few gam- 
blers that might not be thus protected and who 
would be liable to be punished for gambling would 
not be, because it would strike honest men as un- 
just to punish the poor wretch for doing that which 
was made lawful for others to do by paying for the 
privilege. 

As said, we are bound by the construction given 
to the provision of the Federal Constitution by the 
Supreme Court, relating to the impairment of con- 
tracts by the States to the effect that the provision 
does not relate to lottery franchises, though paid 
for, and that the matter of such grants being strictly 
within the police power of the State, the State could 
not sell or barter away its control of the subject. 

It is contended that the subject of the appellee’s 
right is res adjudicata in this court. It is sufficient 
to say that the State had no constitutional right to 
contract its police power away, consequently the 
appellee made his purchase of the franchise subject 
to the right of the State to repeal it. And the de- 
cisions of this court that the appellee’s purchase of 
the franchise by the authority of the Legislature 
created a contract that could not, under the Federal 
Constitution, be revoked, having been virtually 
overruled by the Supreme Court of the United 
States, destroys the contention of the res adjudicata; 
and, while the judge of the court below was loyal 
to this court in following the opinions heretofore 
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rendered, we must affirm the judgment in the Henry 
County Lottery case, and reverse his judgment as to 
the Frankfort Lottery and remand the case for fur- 
ther proceedings in conformity with this opinion. 


POOLS AND BOOKMAKING ON HORSE- 
RACES HELD ILLEGAL. 


NEW YORK COMMON PLEAS, GENERAL TERM, MAY, 
1894. 


Irvine v. BRITTON. 


The act, chapter 479, Laws of 1887, commonly called the Ives 
Pool Bill, in so far as it purports to authorize pool-selling 
at a horse-race, is void for repugnancy to the prohibition 
of lotteries in section 10, article I of the Constitution of the 
State of New York. 

A pool on a horse race is a lottery within the interdict of the 
Constitution. 

Bookmaking on a horse-race is still illegal, by the provision of 
the Revised Statutes which makes unlawful all wagers, 
bets or stakes on any race, or any unknown or contingent 
event whatever. 


PPEAL from judgment of General Term, City 
Court, affirming judgment on trial by the 
court. 
Action on a note given for an interest in a pool 
and for a bet with a bookmaker at a horse-race. 
The opinion states the case. 


Howe & Hummel, for appellant. 


Leroy B. Crane and Edward V. B. Kissam, for re- 
spondent. 


Pryor, J. The cause of action admitted by stipu- 
lation of the parties is a transaction in pool-selling 
and bookmaking on a horse-race; and if such pool- 
selling and bookmaking be illegal, the plaintiff is 
barred of recovery by the immemorial and salutary 
maxim that ex turpi causa non oritur actio. Gray v. 
Hook, 4.N. Y. 449, 455; Hull v. Ruggles, 56 id. 424. 
By sections 351 and 352 of the Penal Code, pool- 
selling and bookmaking on a horse-race are de- 
nounced as crimes, and punished by fine and im- 
prisonment. But plaintiff contends that the pool- 
selling and bookmaking exhibited in the case are 
authorized by the act of 1887, commonly called the 
Ives Pool Bill; and if so, then, beyond question, the 
action is well brought. That the effect of the Ives 
Bill, if a valid enactment, is to legalize such pool- 
selling is inevitable upon the provisions of the stat- 
ute and is settled by authoritative adjudication 
Brennan v. Brighton Beach Racing Association, 56 
Hun, 188; Bish. Written Laws, § 104a. Conceding 
so much, the defendant answers that the Ives Bill is 
a nullity because repugnant to section 10, article I 
of the Constitution, which says: ‘‘ Nor shall any 
lottery hereafter be authorized or any sale of lottery 
tickets allowed within this State.” Whether within 
the meaning of this prohibition pool-selling and 
bookmaking on horse-races be lotteries, is the pre- 
cise point for adjudication. 








By incorporating the interdict of lotteries in the 
Constitution and associating it with the fundamental 
guarantees of life, liberty and property, the people 
of New York signalize, by the most emphatic man- 
ifestation, their sense of the enormity of the evil 
they so seek to suppress. That evil consists in the 
temptation and facilities afforded by the lottery for 
the indulgence of the passion of gambling—an in- 
dulgence, by all experience, as inimical to the well 
being of the State as of the individual. Gambling 
is the mischief against which the prohibition of the 
Constitution is levelled; and it is ‘‘ the office of the 
judge to make such construction as will suppress 
the mischief and advance the remedy, and to sup- 
press all evasions for the continuance of the mis- 
chief.” Magdalen College Case, 6 Coke, 125, 134; 
Wilkinson v. Gill, 74 N. Y. 63, 67. The language 
of the Constitution is generic, not specific; not one 
species of lottery, but all lotteries are prescribed. 
What then, in the sense of this provision of the 
fundamental law, is a lottery? 

In the jurisprudence of New York, at least, the 
import of the term is not open to doubt or dispute, 
for its definition is established as well by legislation 
as by the adjudication of the courts. ‘‘A lottery is 
a scheme for the distribution of property by chance 
among persons who have paid or ageed to pay a 
valuable consideration for the chance, whether called 
a lottery, raffle or gift enterprise, or by some other 
name.” Penal Code, § 828; People v. Noelke, 94 
N. Y. 187. “Where a pecuniary consideration is 
paid, and it is to be determined by lot or chance, 
according to some scheme held out to the public, 
what and how much he who pays the money is to 
receive for it—that is a lottery.” Hull v. Ruggles, 
56 N. Y. 424; Kohn v. Koehler, 96 id. 867. Ac- 
cordingly, in Governors, etc. v. The American Art 
Union, 7 N. Y. 228, it was adjudged that ‘‘an an- 
nual distribution by lot among the members of an 
art union of works of art purchased by their sub- 
scriptions is a lottery within the meaning of the 
Constitution.” In Hull v. Ruggles, supra, it was so 
held of a scheme for selling pyckages of candy, in 
some of which were tickets entitling to a prize and 
in others not. So, in Negley v. Devlin, 12 Abb. N. 
S. 210, of a ticket entitling to admission to a con- 
cert, ‘‘and to whatever gift might be awarded to 
its number.” So, in Wilkinson v. Gill, 74 N. Y. 
63, of ‘‘any game or device of chance in the nature 
of a lottery,” the chief judge saying that ‘‘ the courts 
have uniformly looked beyond the mere form of the 
transaction and sought out and suppressed the sub- 
stance itself.” Equally illustrative of the principle 
of a lottery are the cases wherein the transaction 
was adjudged not to be a lottery. Thus, in People 
v. Gillson, 109 N. Y. 389, 402, the scheme was held 
to be no lottery because not involving ‘the slightest 
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element of chance.” Similarly, in Kohn v. Koehler, 
96 N. Y. 362, 368, the scheme was declared not a 
lottery, because the property ‘‘ was not raffled for 
or distributed by lot or chance.” 

From all the cases these are collected as the con- 
stituent elements of a lottery; namely, first, an ex- 
pedient held out to the public; which, secondly, for 
a pecuniary consideration, offers the possibility and 
promise of a gain, not the product of the outlay, 
but contingent merely upon a designated chance 
event. As the name imports, the lot or chance is 
the essential property of the unlawful enterprise, 
and the allurement to the public the incident that 
aggravates its mischievous quality. Being a species 
of gambling, so extensive in its influence and so 
fatal in its effect, the people, by provision in the 
organic law of the government, forbid its presence 
or operation within the limits of the State. 

The method of pool-selling, found by the trial 
court, is as follows: 

“A list of horses, as competitors in each of the 
said races, was placed on an indicator in open view, 
and to each horse was attached a number, a clear 
space being reserved for the name of each horse, 
with a separate dial attached, which showed the 
number of times the horse had been chosen; and 
the defendant, for the purpose of investing money 
on certain horses in said races, purchased a card or 
receipt, commonly called a ticket, stating at the 
time the horse upon which he purchased the card 
or ticket, which ticket had on its race a number 
which corresponded to the number attached to the 
name of the horse on the indicator, the number be- 
ing used merely to facilitate business and having no 
other significance. When the purchase had been 
made, the pool indicated the whole number of cards 
receipts or tickets sold or taken, shown upon an in- 
dicator placed in the open view, and which was 
done from time to time as each card, receipt or 
ticket was purchased or taken. When the pool was 
closed, the total amount invested on the different 
horses, or the amount of the different cards or 
tickets purchased or taken on the different horses, 
was added together and shown on a different dial, 
in the open view, called the total, and the total con- 
stituted the pool. The total, less the commission of 
the person conducting the pool, was divided in equal 
sums and was paid to the persons having selected 
cards, tickets or receipts on the winning horse, upon 
presentation of their cards, tickets or receipts. Any 
number of persons,’ acting separately, could choose 
any horse in the race, and the number of cards, 
tickets or receipts sold or taken on each horse was 
unlimited. Any person could buy or take as many 
cards, receipts or tickets on each horse, or upon as 
many horses in the race as he chose.” 

Tested by either criterion, whether by the defini- 





tion of the courts or of the statute, the process set 
forth is in every essential a lottery. By it, ‘‘fora 
pecuniary consideration, is determined by lot or 
chance, according to a scheme held out to the pub- 
lic, what and how much he who pays the money is 
to have for it.” Hull v. Ruggles, 56 N. Y. 427. 
And it is ‘‘a scheme for the distribution of property 
by chance among persons who have paid or agreed 
to pay a valuable consideration for the chance.” 
Penal Code, § 323. That the event of arace isa 
contingency dependent upon chance is a self-evident 
proposition. 1 Edm. Stats. at L. 614,§8. Indeed 
were the result susceptible of infallible anticipation, 
betting on a horse-race would be as senseless and 
futile as upon the rising of the sun or the succession 
of the seasons. It is the element of chance and the 
uncertainty of the event alone that stimulate and 
support the wagers of the competing bettors. True, 
fraud may make the result a foregone conclusion; 
but, then, fraud is a circumstance in the calculation 
of chances by those not in the swindle, and fraud 
of itself would expose the transaction, though legal, 
to the condemnation of the law. 

The decision of the learned trial judge upon the 
legality of pool-selling appears to have been affected 
by the impression that the Ives Bill determines it to 
be ‘‘in the line of public welfare.” And yet that 
very act denounces pool-selling, at any other place 
or time than on a race-course and race-day, as a 
felony, and punishes it by confinement in the State 
prison. How the same thing can be a legal and 
laudable pastime at Sheepshead on a race-day and 
still be an infamous offense at all other times and at 
all other places we own our inability to understand. 
The Legislature may be criticised for inconsistency, 
but is not amenable to the malediction imprecated 
upon ‘‘ them that call evil good.” 

Not by principle only, but by authority as well, 
we are sustained in the conclusion that pool-selling 
is a lottery. In State v. Lovell, 10 Vroom, 458, the 
point was expressly adjudicated by a tribunal 
eminent for learning and ability; and at a Special 
Term of our own Supreme Court the same result 
was reached by Mr. Justice McLennan in an argument 
of convincing cogency. Reilly v. Gray, unre- 
ported; see McLanahan v. Mott, 73 Hun, 131; 
Horner v. United States, 147 U. 8S. 449; United 
States v. Ziegler, 30 Fed. Rep. 499; State v. Clark, 
33 N. H. 329; Tollet v. Thomas, L. R., 6 Q. B. 514; 
United States v. Wallis, 58 Fed. Rep. 942. In 
Brennan v. Brighton Beach Association, supra, the 
constitutionality of the Ives Bill was not suggested 
for discussion or decision; and hence, the case is 
not to be accepted as implying a recognition of the 
validity of the statute. The conclusion is that the 
statute, chapter 479, Laws 1887, in so far as it pur- 
ports to authorize pool-selling, is repugnant to the 





% ” 


THE ALBANY LAW JOURNAL. 325 





ae 





prohibition of lotteries in section 10, article I of the 
Constitution, and is void and of no effect. 

Whether the act be equally inoperative to legalize 
bookmaking is a question presented and argued by 
counsel, but which requires no decision; since, in 
any event, the judgment must be reversed. The 
consideration for the note in suit was partly an in- 
terestin the pool and partly a bet with a bookmaker, 
but how much of either is not apparent. The case, 
then, is of a contract avoided by partial illegality 
in an entire and indivisible consideration. Sara- 
toga County National Bank, etc. v. King, 44 N. 
Y. 87. Weshould not forbear to remark however 
that as the act of 1887 does not purport to validate 
bookmaking, but only exempts it from the opera- 
tion of sections 351, 352 of, the Penal Code, the 
illegality of it is obvious and inevitable from the 
provisions of the Revised Statutes against betting 
and gaming. 1 Edm. Stats. at L. 614,§8. The 
specific criminality of the transaction may be effaced, 
but it remains unlawful; and all contracts impli- 
cated with it are void by the express terms of the 
statute. 

Judgment reversed and judgment directed for 
the defendant, dismissing the complaint upon the 
merits, with the cost of this appeal and of the 
court below. 

Daty, C. J., concurred. 


Biscnorr, J. (concurring in result), Were I 
agreed with my brethren that the so-called ‘‘Ives 
Pool Law” (chap. 479, L. 1887) purports to legalize 
pool-selling, I should unhesitatingly concur that the 
act contravenes the constitutional interdiction of 
the authorization of lotteries by the Legislature of 
this State. Const. 1821, art. VII, § 11; Const. 1846, 
art. I, § 10. That a pool upon the result of a horse- 
race is a lottery is apparent from the fact that it is 
but one of mayy devices for the venturing or hazard- 
ing of a smaller sum for the chance of obtaining a 
greater; and that such a pool is a lottery was judi- 
cially determined in State v. Lovell, 39 N. J. L. 458. 
See also, as to what constitutes a lottery, note in 
16 Am. St. Rep. 42, containing an elaborate review 
of adjudged cases, I am however of the opinion 
that an intention to legalize pool-selling is not the 
inevitable effect of the act in question. Neverthe- 
less I concur that the judgment appealed from must 
be reversed because the act provides no justification 
therefor. 

The facts in this case are all admitted, and it is 
with the conclusions of Jaw that we are concerned. 
These facts are substantially that the consideration 
for the note in suit rested upon the result of gam- 
ing transactions, pools formed as a method for bet- 
ting upon the results of horse-races; that tke races 
were held under the auspices of a duly incorporated 
association for improving the breed of horses, and 





were run upon days legalized for such purposes by 
the act alluded to; that these pools were formed at 
such times and at the places where the races took 
place; in fact, that the transactions in question 
came within the provisions of the act in its essential 
particulars, The s:.'e question presented is whether, 
in view of these facts, payment of the note in suit 
may or may not be enforced in law. 

The “Ives Pool Law” (chap. 479, L. 1887, § 4) 
provides that races may be conducted upon any 
race-track of an incorporated association for not 
more’than thirty days in each year; that sections 
351 and 352 of the Penal Code shall not apply to 
such tracks during the number of days during 
which races are permitted; that racing and pool- 
selling shall be confined to the tracks where the 
races take place and the days of such races. The 
effect however of these provisions is merely to re- 
move the penal inhibition against the public plac- 
ing and recording of bets, as contained in sections 
351 and 352 of the Penal Code under certain con- 
ditions and restrictions. The act in effect declares 
that the sections of the Penal Code shall not be 
operative where compliance with the prescribed 
conditions shall exist, and the regulation as to the 
time and place for the selling of pools is obviously 
but one of the restrictions in contemplation of 
which the operation of the penal laws is suspended. 
The result is precisely the same as if the sections of 
the Penal Code referred to had originally exempted 
pool-selling at the times and places mentioned in 
the ‘‘Ives Pool Law ” from their operation. So far 
only do the provisions of the ‘‘Ives Pool Law” ex- 
tend, and in no way do they affect the civil aspect 
of the gaming contract thus entered into. By the 
organic law as well as by express statutory enact- 
ment the contract is civilly void and unenforceable. 
3R. S., p. 1962, § 8, art. 3, tit. 8, chap. 20, Banks 
Bros. 7th ed. The facts that provision for the in- 
fliction of punishment for the making of the con- 
tract is omitted, or that by force of some special 
statute the contract may be made with penal im- 
punity, do not alter the rule. Gibbons v. Gouver- 
neur, 1 Denio, 170; Ruchman v. Pitcher, 1 N. Y. 
392. That a common law or statutory right or 
offense, when subsequently made the subject of 
penal enforcement or restraint, is not affected by the 
punitory enactment in the absence of a clear intent, 
is a well-settled proposition. Renwick v. Morris, 
8 Hill, 621; Tremain v. Richardson, 68 N. Y. 617; 
Candee v. Haywood, 87 id. 653; Colden v. Eldred, 
15 Johns. 220; Platt v. Sherry, 7 Wend. 238; Seid- 
more v. Smith, 13 Johns. 822. In such a case the 
subsequent regulation is cumulative upon prior 
remedy, and the repeal or suspension of the cumula- 
tive provision is of no more effect than was its en- 
actment, 
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Familiar analogies to the principle governing this 
case are too numerous to call for mention. The 
‘*debt of honor” of popular acceptance does not 
derive its quality from a criminal inception of the 
obligation, but from the civil impossibility of its 
enforcement. The card-player may not infringe a 
penal law in his successful prosecution of a fair 
game, but with his recovery of the stakes the court 
will not be concerned. To hold that the ‘Ives 
Pool Law,” by the force of its provisions regulating 
the time and. place for the selling of pools on horse- 
races, purported to legalize contract obligations 
arising from the sales, would entail an unauthorized 
application of the rules governing statutory con- 
struction. This would intend, so far, a repeal, by 
implication, of the provisions of the Revised Stat- 
utes relating to gaming contracts, and such impli- 
cation must therefore be unavoidable in order that 
it may obtain. Hawkins v. Mayor, 64 N. Y. 188; 
Mark et al. v. State, 97 id. 578; People v. Palmer, 
52 id. 83; People v. Mallory, 2 Sup. Ct. (T. & C.) 76. 
An implied repeal only then results when the neces- 
sary occupation of the later enactment cannot be 
harmonized with the terms and effect of an earlier 
act, and extends only to the repugnance. Suth. 
Stat. Const., § 138. 

The ‘‘ Ives Pool Law ” relates, as above shown, to 
the penal aspect of the acts in question, and the re- 
peal of the statute which takes away the civil rem- 
edies for the enforcement of a gaming debt would 
be an unauthorized rather than a necessary result in 
solving its meaning. Matter of Curser, 89 N. Y. 
401. Upon a reasonable construction therefore both 
of these statutes may be given their proper effect, 
and inharmony in no way results. People v. Palmer, 
supra; People v. Crissy, 91 N. Y. 616. The case of 
Brennan v. Brighton Beach Association, 56 Hun, 
188, has not been overlooked, but I am unable 
to follow the ruling there made, after careful con- 
sideration, such as the high character of the court 
announcing the decision calls for. 

With reference to any contention that the “Ives 
Pool Law ” is in contravention of the constitutional 
interdiction of the authorization, by the Legisla- 
ture, of lotteries, or the sale of lottery tickets, it is 
to be observed that every presumption is in favor of 
the constitutionality of legislative enactments, and 
every act of the Legislature is to be sustained rather 
than defeated, unless the language employed plainly 
precludes every reasonable construction other than 
that it was intended by the act to infract the or- 
ganic law. People v. Briggs, 50 N. Y. 553. It is 
not the province of the courts to nullify the legisla- 
tive will only because a particular law may be of 
vicious tendencies, while every constitutional pro- 
vision remains inviolate. Whether a particular 
measure is wise or unwise, it is the peculiar prov- 
ince of the Legislature to decide. If therefore the 





constitutionality of any act is to be successfully 
challenged, not only must the provisions of the act 
be in apparent conflict with some constitutional pro- 
vision which restricts or prohibits the exercise of 
legislative authority in the particular case (People, 
ex rel. Hatfield, v. Comstock, 78 N. Y. 356), but 
every reasonable construction also of which the lan- 
guage of the act is susceptible, must lead to the 
same end. Suth. Stat. Constr., § 331; Sweet v. 
City of Syracuse, 129 N. Y. 316. Hence, if the lan- 
guage is susceptible of two constructions, alike rea 
sonable, though conflicting, that construction is to 
be preferred which will give effect to the act, 
though the other may at first view appear to be a 
more natural interpretation of the language. Suth. 
Stat. Constr., § 332. 

Applying these- canons of construction to the 
“Tves Pool Law,” Iam of the opinion that it was 
the intention of the Legislature to withdraw exist- 
ing penal provisions so far as they might apply to 
pool-selling at the times and places specified in the 
act, and not to legalize such sales. The act, in my 
opinion, tolerated, but did not authorize, pool-sell- 
ing. The constitutional interdiction against lotter- 
ies and the sale of lottery tickets does not require 
the Legislature to prescribe punitory redress for the 
conduct of lotteries or sale of lottery tickets. That 
matter therefore rested in legislative discretion. 
The suspension or repeal, or partial repeal, there- 
fore, of existing penal provisions did not contra- 
vene any provision of the Constitution, while the 
suspension, or repeal, and the remaining penal pro- 
visions were generally applicable to every part of | 
the State. 

My conclusion is that upon the admitted facts 
the recovery below was unauthorized, and that the 
judgments of the General and Trial Terms of the 
court below should be reversed, and judgment di- 
rected for the defendant for dismissal of the com- 
plaint upon the merits, with the costs of this appeal 
and of the court below. 


—— ~~ 


An amusing story is recorded of the late Lord 
Hannen. It occurred in the Divorce Court, over 
which he presided. As Mr. Justice Hannen he was 
known to be a very stern and strict ruler of his court; 
no man dared to take a liberty with him,and he was 
never known to be hoaxed but on one occasion. A 
juryman, dressed in deep mourning, serious and 
downcast in expression, stood up and claimed exemp- 
tion from service on that day, as he was deeply in- 
terested in a funeral of a gentleman at which it was 
his desire to be present. ‘‘Oh, certainly,” was the 
courteous reply of the judge, and the sad man went. 
“‘ My lord,” interposed the clerk as soon as the ex- 
juryman had gone, ‘‘do you know who that man is 
that you exempted?” ‘‘No.” “He is an under- 
taker.” 
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Abstracts of Recent Decisions. 

AGISTOR’S LIEN—LIVERY-STABLE KEEPER.—The 
Supreme Court of California decide in Lowe v. 
Woods, 34 Pac. Rep. 959, that the Civil Code pro- 
viding that livery-stable keepers shall have a lien 
dependent on possession for feeding horses, gives 
no lien to a livery-stable keeper for boarding a 
horse placed in his charge by a person other than 
the owner without the owner’s knowledge or au- 
thority. 


CORNERING THE GRAIN MARKET.—In Foss v.Cum- 
mings, decided in the Supreme Court of Illinois, in 
January, 1894 (36 N. E. Rep. 553), it was held that 
under R. S., chap. 38, § 180, which makes it a penal 
offense to “ corner the market, or to attempt to do 
so,” and declares all contracts made for that pur- 
pose void, there can be no recovery for advances 
made and expenses incurred in purchasing corn in 
pursuance of an agreement or understanding to en- 
hance the price of corn. 47 Ill. App. 665, affirmed. 


CRIMINAL LAW-—LARCENY.—The possession of 
stolen goods raises no presumption of defendant’s 
guilt, such possession being merely a circumstance 
for the jury’s consideration in determining the ques- 
tion of his guilt. Harper v. State (Miss.), 18 South. 
Rep. 799. 


DrvorcE—ABANDONMENT.—Though a wife volun- 
tarily leaves her husband with the intention of 
abandonment, yet where she comes back and offers 
to live with him again within three years, and the 
husband refuses to live with her as his wife, he is 
not entitled to a divorce on the ground of three 
years’ abandonment, under R..8., art. 2861, since 
the separation and abandonment must concur for 
the full period of three years, without fault, consent 
or procurement of the spouse abandoned. Hannig 
v. Hannig (Tex.), 24S. W. Rep. 695. 


HomMIcIDE—RES GEST&.—A declaration as to who 
had shot him, made by deceased to his wife, who, 
hearing the firing in the room below, and who was 
running to his assistance, when meeting her in the 
hallway on the floor above, is not admissible as part 
of the res geste, since such declaration is no more 
than a narration of a past transaction. Parker v. 
State (Ind.), 35 N. E. Rep. 1105. 


Larceny.—If, by means of any trick or artifice, 
the owner of property is induced to part with the 
possession only, still meaning to retain the right of 
property, the taking by such means will amount to 
larceny; but if the owner part with not only the 
possession of the goods, but the right of property in 
them also, the offense of the party obtaining them 
will not be larceny, but obtaining goods by false 
pretenses. People v. Berlin (Utah), 35 Pac. Rep. 
498. 





INNKEEPERS—EJECTING GUEST.—In an action 
against an innkeeper for causing the death of a 
guest by putting him out of doors in a winter storm 
while sick, the court properly qualified a charge 
that, if deceased were trouble to the guests, defend- 
ant might put him out with no needless force, by 
stating that such troublesome acts must be wilful; 
that if they resulted from sickness, defendant could 
only remove him in a manner suitable to his condi- 
tion. McHugh v. Schlosser (Penn.), 28 Atl. Rep. 
291. 


Usury.— When a bonus is exacted by the lender 
as a consideration for making a loan, it is, in com- 
puting, for the purpose of determining whether the 
loan is usurious, to be deducted as of the date when 
it is payable. If payable at the time of the loan, it 
is to be deducted from the principal as of the date 
of the loan, and the remainder, or what the borrower 
receives and retains, 1s to be taken as the basis for 
computation. Smith v. Parsons (Minn.), 57 N. W. 
Rep. 311. 





A PRUDENT JURYMAN. 


N one occasion Judge Andrew Ellison was try- 
ing an important case at Macon City, and was 
desired to rush it through in order to make way for 
another case coming up the next morning. The 
court instructed the jury and court officials to re- 
turn after supper that night, as it was intended to 
hold a night session. At seven o’clock all the offi- 
cers, numerous witnesses and the jury, with one ex- 
ception, were promptly onhand. Of course, nothing 
could be done without the absent juryman. The 
minutes ran into hours, and still the prodigal didn’t 
return. At a late hour court adjourned without 
having accomplished any thing. Next morning 
sharp at nine o’clock the twelve jurymen were in 
the box. His honor scanned the crowd, and asked 
for the truant. He was pointed out, and the court 
ordered him to stand up. 

‘¢ Mr. ,” said the judge, addressing the dere- 
lict, ‘‘didn’t you understand the order of the 
court last night requiring the jury to be on hand 
after supper?” 

‘Yes, your honor,” said the juryman, explaining, 
‘*but you see I live quite a way out of town, and 
my wife gave mean order prior to the court’s order, 
and her order was that I shouldn’t stay in town over 
night. I considered the matter and concluded it 
was safer to risk your honor’s displeasure than hers, 
because,” he added, earnestly, ‘‘I know her!” 

The court looked solemn a moment, as if weigh- 
ing some mighty problem, then a smile started 
across his face, and the bar, court officers and spec- 
tators broke out in tumultuous laughter. The jury- 
man was forgiven; there were many there who 
could, perhaps, appreciate his position. 
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i. Hotes. 


CHICAGO jury brought in a verdict that did 
not please the presiding magistrate, Judge 
Abner Smith. He dismissed the panel. ‘‘I don’t 
say you are all scoundrels,” he mildly remarked 
from the bench, ‘‘ but it is evident that there are 
scoundrels among you.” 


A patentee recently protected a small domestic 
appliance. Sometime afterward a too enterprising 
antiquary ransacking the tombs of Egypt turned upa 
similar appliance, which he considers to have been 
in use three thousand years ago. This discovery, 
in the opinion of an expert, vitiates the letters-patent 
recently granted, inasmuch as the invention for 
which protection was therein granted was not new 
and original.—Law Gazette. 


When Wilde and Pollock were both at the bar 
(they were fast friends), Pollock was retained to de- 
fend a clergyman in Norfolk on a capital charge. 
In consultation the clergyman admitted his guilt to 
his counsel, and Sir Frederick, feeling that this 
knowledge would embarrass his conduct of the de- 
fense, especially as it was a question of the credit 
of certain witnesses, asked and obtained permission 
to return his brief. The brief came afterward into 
the hands of Wilde; he had no notice of the con- 
fession, and he secured a triumphant verdict of ac- 
quittal. Pollock had no doubt that it would have 
been his duty after accepting the retainer to go on 
with the case if his client had insisted. Baron 
Parke thought so too in Courvoisier’s case, but, ob- 
viously, such a confession hangs like a millstone 
round the neck of counsel. The incident illustrates 
the wisdom of the rule of professional etiquette in 
England which prohibits counsel from interviewing 
prisoners. 


Many barristers complain continually that the 
profession is not what it once was in the matter of 
fees; that the few clients who love litigation are 
not so liberal in their disbursements as they ought 
to be. Hard as their lot may seem, it is preferable 
to that of their brethren in Paris, judging from the 
result of an investigation which a French contem- 
porary has been making into the fees legally claimable 
by barristers there. From the taxed bill in a cause 
célébre recently heard in the Palais de Justice, it ap- 
pears that the fee allowed to the leading counsel of 
the successful litigant in a case which lasted two or 
three days was five francs, or the princely sum of 
4s. 2d. The advocate was also an ex-minister, 
which did not make any difference in the fee, and 
after he had made his brilliant oration he found 
himself compelled to fight a duel because of some 
ex parte statement contained in it—all for the legal 
fee of 4s. 2d., duly taxed. Of course, the barrister 





did not content himself with the honorarium al- 
lowed by the law, but apparently the rest of the 
sum with which his services were rewarded came 
out of his client’s own pocket.—London Telegraph. 


A novel proceeding was recently ended in Eng- 
land by the decision of the Queen’s Bench. An 
elector of St. Pancras sent to the member of the 
House of Commons representing the division in 
which he voted, a petition asking for an address to 
the Queen to remove Baron Esher from the office of 
master of the rolls. The voter, who seemed to have 
a long-standing grievance against the master of the 
rolls, one of the chief judicial officers of England, 
had previously presented several petitions to the 
member of Parliament, asking for an inquiry by the 
House of Commons into the truth of certain charges 
made by the petitioner. The petition had been 
more than once refused by the clerk to the parlia- 
mentary committee on petitions. On the last occa- 
sion, when the member of Parliament refused to 
present the petition at all, the voter began an action 
against him for his refusal. The judges held that 
there was no right of action against a particular 
member of Parliament for not presenting a petition, 
even if there existed a constitutional right in every 
British subject to petition Parliament for the redress 
of grievances. No similar action is reported in the 
English law books, and the judge thought that it 
was vexatious and should be dismissed. 


The Philadelphia lawyer is proverbially good in 
difficult cases. Recently he has devised a way of 
enlarging the field of practical study for the law 
student and at the same time of helping the im- 
pecunious litigant. This has been done in the estab- 
lishment of the Law Dispensary of Philadelphia, 
wherein a poor person having an action to bring 
can receive help much in the same way that people 
in the same condition of life can obtain relief at the 
hospitals for their physical ills, and at the same 
time afford opportunities for the enlargement of the 
knowledge of the walker of the hospital. The plan 
of the dispensary is to invite applications from poor 
people in need of legal assistance who have no 
means with which to pay for it. A committee sits 
at stated intervals to hear applications and accept 
cases; the latter are turned over to the students to 
be worked up until they reach the court, when the 
sympathetic assistance of some member of the bar 
in full standing is obtained to examine witnesses 
and make arguments. So far the dispensary has re- 
ceived about thirty applications, accepted twelve 
cases, and carried two into court—and won them. 
The improvement of this system over the ordinary 
suit in formd pauperis must commend itself to liti- 
gants, however differently it may be regarded by 
the various legal professions that adorn the various 
nations of the world.--Pall Mall Gazette. 
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HE foundation of the power to tax specially 

is the special benefit that has been con- 
ferred on the owner of the property. This 
fundamental principle seems to have been for- 
gotten by the Philadelphia authorities when they 
recently sought to enforce municipal liens for re- 
pairing sidewalk pavements that had been torn 
up and destroyed by the city authorities in 
changing the grade of Broad street. There 
were several of these cases, which were all 
argued together, and were all disposed of by 
the decision of the Supreme Court of Penn- 
sylvania, April 2, 1894, in the case of City of 
Philadelphia to the use of Parker et al. v. Henry, 
on appeal from the Philadelphia Common Pleas 
which gave judgment for the defendant. In 
substance, the following facts were admitted 
on the trial in the court below: The sidewalk 
pavement in front of the liened premises was 
put down by the defendant, at his own expense, 
about two years’ before the grade of Broad 
street, at that point, was changed. In chang- 
ing said grade, defendant’s pavement, then in 
perfect order and condition, was torn up, and 
practically destroyed, by the city authorities. 
The learned trial judge directed a verdict in 
favor of the plaintiff subject to the opinion of 
the court on the following reserved question, 
predicated of said admitted facts: “ Whether, 
in view of the fact that the city herself, at the 
time when she changed the grade of Broad 
street, had “destroyed a pavement that was in 
good condition of repair, she is entitled to re- 
cover in this case.” This cardinal question of 
law was promptly and correctly disposed of by 
entering judgment for defendant on obstante 
veredicto, While nothing was said by the learned 
court below in support of this judgment, it may 
be safely assumed that its rendition was 
prompted by the manifest illegality and injus- 
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tice of such a claim against a private property- 
owner, as well as the propriety of adhering to the 
principles enunciated by the Supreme Court of 
Pennsylvania in several cases, among which are 
Wistar v. Philadelphia, 80 Penn. St. 505; 111 
id. 604; and Philadelphia v. Wistar, 92 id. 404. 
In the former, Mr. Chief Justice Agnew said: 
“Tf, while the pavement is good, and stands in 
no need of repair, the city may tear it up, re- 
lay and charge the owner again with one ex- 
cessively costly, it would be exaction, not taxa- 
tion.” Referring to this and a subsequent case, 
the city solicitor, in one of his opinions cited 
by defendant, says: “It must be borne in mind 
however that the city has no right to require a 
property-owner to take up a good sidewalk 
pavement, and put down another and different 
one.” To be consistent with its former decis- 
ions in like cases, the Supreme Court of course 
affirmed the judgment of the Common Pleas in 
the case against Henry, with the remark that 
“it is difficult to conceive of any thing more 
unjust and vexatious to property-owners than 
such claims as the one now under considera- 
tion. It is to be regretted that such cases find 
their way into the courts.” This is a somewhat 
tart rebuke to the Philadelphia lawyers who 
brought the suits in the name of the city. 


A rather remarkable case is being heard in 
the Superior Court at Boston by Judge Ham- 
mond, being the suit of George Sanderson and 
wife, of Weston, against Mrs. Charlotte L. 
Armitage, widow of Bishop Armitage of Wis- 
consin. It is brought to have the court order 
the defendant to perform an agreement to buy 
an estate in Weston for $14,000 in accordance 
with an agreement which she is said to have 
entered into in May, 1893. Mrs. Armitage, 
who is at present in New York, is claimed to 
have been incapacitated to make the contract 
because of her mental derangement, and this 
suit is being fought by Henry P. Baldwin of 
Detroit, Mich., who has been appointed guar- 
dian of Mrs. Armitage for the present cause. 
After the agreement was made Mrs. Armitage 
was pronounced insane and committed to the 
McLane asylum, but the plaintiffs claim she 
had a lucid interval when she executed the 
agreement to buy the Weston real estate and 
therefore her subsequent condition does not 
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affect the validity of the agreement. The re- 
sult will be looked for with general interest. 


The law in Massachusetts is in some respects 
peculiar. The grand jury of Berkshire county 
in that State has found an indictment against 
the Boston and Albany railroad on account of 
the Chester bridge accident last August. But 
this is only technically a criminal proceeding, 
and is brought simply as a preliminary to re- 
cover damages for the death of Frank E. 
Sedgewick, an express messenger who was killed. 
The Massachusetts law provides that the ad- 
ministrator may ask for an indictment if negli- 
gence or carelessness can be shown, or may bring 
an action in tort. The first method of pro- 
cedure is rarely followed, although if the in- 
dictment is sustained, damages may be recovered 
up to $5,000, according to the culpability of 
the railroad. In this case the indictment was 
probably asked because Sedgewick travelled on 
a season ticket, containing conditions holding 
the company free from liability in case of in- 
jury. This would make recovery difficult in an 
action of tort, but the Supreme Court has de- 
cided that “No condition printed on a season 
ticket can have the effect of relieving a railroad 
corporation from its liability to indictment 
under this section.” § 212, chap. 112. Dis- 
trict Attorney Gardner says the indictment was 
brought at the request of the administratrix. 
It is necessary to prove carelessness or negli- 
gence, but not criminal carelessness. It is 
customary, after the indictment is found, for the 
district attorney to leave the prosecution to the 
attorney engaged by the administratrix, who in 
this case is ex-Governor Robinson. 

In the indictment against the Boston and 
Albang Railroad Company there are four counts, 
which are practically the same, varying only in 
holding the company directly responsible for 
the weak condition of the bridge and other 
minor points. The first count is as follows: 


The jurors for said Commonwealth on their oath present 
that the Boston and Albany Railroad Company, a corporation 
duly and legally established in and by the laws of said Com- 
monwealth, were on the 31st day of August, 1893, the proprie- 
tors of and operating a certain railroad leading and extending 
from Boston, in the county of Suffolk, to Pittsfield, in the 
county of Berkshire, through the town of Chester, in the county 
of Hampden, and were common carriers over, upon and along 
said raiJroad, and being such proprietors a common carrier of 
passengers and operating said railroad as aforesaid, did by 
their agents and servants on the said 3ist day of August at 
Chester, in the county of Hampden aforesaid, run, conduct 
and drive a certain engine and train of cars, in one of which 
said cars one Frank E. Sedgewick of Cambridge, in the county 





of Middlesex, was then and there a passenger over, upon and 


along said railroad, and by their agents and servants, the said 
corporation then and there had the custody, care and manage- 
ment of said railroad, engine and cars, and by the gross negli- 
gence and carelessness of their said agents and servants, a cer- 
tain part of said railroad, to-wit, a certain bridge, to-wit, the 
second bridge south-westerly from the station of said railroad 
company in said town of Chester, extending over the west 
branch of the Westfield river, so-called, in the said town of 
Chester, in said Hampden county, was then and there suffered 
to be and then and there was out of repair and in a defective, 
incomplete, weak, dangerous and unsafe condition and unsuit- 
able and dangerous for the passage of engines and cars upon, 
along and over the said bridge, and the aforesaid engine and 
train of cars, run, conducted and driven as aforesaid, were 
then and there by the gross negligence and carelessness of 
said agents and servants run, conducted and driven onto, upon 
and over said bridge with great, unreasonable and improper 
speed and in an unsafe and unskilful manner, by means of 
all which, the aforesaid car in which said Frank E. Sedgewick 
was then and there a passenger as aforesaid, and who was 
then and there using due care, was then and there thrown with 
great violence from the tiack of said railroad on said bridge 
and broken in pieces; whereby divers injuries, bruises and 
wounds were then and there inflicted on the head and body 
and limbs of the said Frank E. Sedgewick, of which said in- 
juries, bruises and wounds the said Frank E. Sedgewick then 
and there instantly died. 

And so the jurors aforesaid on their oath aforesaid, do say 
that the life of the said Frank E. Sedgewick, being a passenger 
as aforesaid, was then and there lost by reason of the gross 
negligence and carelessness of the aforesaid agents and ser- 
vants of the said Boston and Albany Railroad Company in 
manner and form aforesaid. And the jurors aforesaid upon 
their oath aforesaid, do present that Mary Ella Sedgewick, 
otherwise called Ella Sedgewick of Cambridge, in the county 
of Middlesex, has been duly appointed and now is administra- 
trix of the goods and estate which were of the said Frank E. 
Sedgewick, to-wit, said Mary Ella Sedgewick and one child, 
to-wit, Willard E. Sedgewick, son of the said Frank E. Sedge- 
wick. 


The decision of the Supreme Court of Penn- 
sylvania against the construction of the Quaker 
City elevated railroad, although it relates only 
to the case in which Dallas Sanders, Esq., as 
master, decided against the elevated railroad, 
which decision was sustained by Court of Com- 
mon Pleas, No. 3, and is now affirmed by the 
Supreme Court, governs also the similar cases 
pending in Philadelphia Common Pleas, No. 4, 
in which Henry J. McCarthy, as master, pre- 
sented an elaborate report against the elevated 
railroad company. The first point it settles is 
sweeping, and must put an end to all attempts 
to construct elevated street passenger railroads 
in Philadelphia until additional legislation has 
been obtained. The court says: 


“We have no statute in this State that authorizes the incor- 
poration of elevated street passenger railways, and no machin- 
ery for use in acquiring a right of way for an elevated railroad 
overhanging the streets and surface railroads upon them.” 


To laymen it may appear difficult to under- 
stand how it is that elevated street passenger 
railroads are unauthorized by law, knowing that 
both the Pennsylvania and the Reading railroad 
companies have built elevated railroads over or 


along city streets. The decision of the Su- 
preme Court explains this. A distinction is 
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drawn in the laws between steam railroads and 
street passenger railroads or railways. There 
are general laws under which either may be in- 
corporated. 

No law expressly authorizing the incorpora- 
tion of elevated street railroads in Pennsylvania 
has ever been passed, but in 1887 an act amend- 
ing the steam railroad law was passed, which 
authorized existing companies to elevate or de- 
press their tracks where they crossed city 
streets, so as to get rid of grade crossings. 
Under this act the Pennsylvania and Reading 
railroad companies may depress or elevate their 
tracks, for they are steam railroad companies. 
The projectors of the Quaker City Elevated 
Railroad Company, finding no law specifically 
authorizing the incorporation of an elevated 
street passenger railway company, sought to 
take advantage of this act of 1887. The com- 
pany was therefore incorporated under the 
general railroad law, and claimed the right under 
the act of 1887 to elevate its tracks, but in- 
tended to do business not as a steam railroad, 
but as a street passenger railroad. The Supreme 
Court says that this cannot be done. The 
company cannot be incorporated as a steam 
railroad and acquire the rights and privileges 
of a street passenger railroad, and no action of 
the city or contract between the city and the 
company can change the corporate character 
or powers of the company, or give it the power 
to elevate its tracks in the absence of legislation 
authorizing or providing for such elevated 
structure. 

The decision in the case of the North-Eastern 
Elevated Railroad Company follows the same 
ground and declares its right to exercise cor- 
porate powers and privileges at an end. In 
this case suit was brought by the Common- 
wealth under a writ of guo warranto to test the 
corporate rights of the North-Eastern Company. 
The Philadelphia Ledger says that the effect of 
the decision is sweeping; it renders it impossible 
to construct an elevated railroad for street pas- 
senger railroad purposes anywhere in Penn- 
sylvania under existing law. The Legislature 
can, of course, remove the restriction by the 
passage of an act authorizing the construction 
of elevated street passenger railroads. That it 
has not done so heretofore has been due to the 
influence of the street passenger railway com- 
panies using the surface of the streets, and 





these influences will continue to be felt, either 
in strangling such legislation or loading it with 
conditions, nominally in the interest of the 
public, that will render it impossible to build 
elevated railroads for street railroad service. 
This is the outlook, unless a popular uprising 
in favor of rapid transit should compel legis- 
lators to abandon the service of the street rail- 
way companies and legislate in this matter in 
the interest of the public. 


One of the decisions recently handed down 
by the New York Court of Appeals arose from 
a peculiar state of facts. An election was held 
in the town of Spencer in this State, on Feb- 
ruary 10, 1891. Some of the officials believed 
that the terms of all the excise commissioners had 
expired and all the printed ballots bore the names 
of three candidates for excise commissioner. 
All of the voters except one cast ballots bear- 
ing the three names for this office. As a mat- 
ter of fact, the term of only one excise commis- 
sioner had expired, and the ballots should have 
borne only one name for that office. One of 
the voters scratched off the names of two can- 
didates on his ballot, and voted for John Q. 
Shepard, one of the former commissioners. 
Mr. Shepard afterward served as a commissioner 
and signed a license to sell liquor. Suit was 
afterward brought against the holder of the 
license for selling without a valid license, but 
the courts sustained his right to sell liquor, de- 
claring that Mr. Shepard had been legally elected 
a commissioner. All the votes cast for excise 
commissioner at the election were invalid, ex- 
cept the one from which two names had been 
scratched, and this one vote elected Mr. Shep- 
ard. The Court of Appeals has affirmed this 
judgment. Elections have sometimes occurred 
where candidates have been chosen by a ma- 
jority of one vote, but cases are rare where only 
one legal vote has been cast, and that vote has 
resulted in the election of a candidate. 


The London Gazette recently announced 
three important law appointments: Sir Charles 
Russell, Q. C., M. P., to be a lord of appeal in 
ordinary in room of the late Lord Bowen; 
Sir John Rigby, Q. C., M. P., to be attorney- 
general, and Mr. R. T. Reid, Q. C., M. P., to 
be solicitor-general in place of Sir John Rigby. 
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The London Zaw Journal says there is no in- 
stance of a solicitor-general not having the offer 
of the higher post on a vacancy arising during 
his term of office. Sir John Rigby is the first 
chancery lawyer to be appointed attorney- 
general for twenty years. The last equity law- 
yer who held the office was Sir Richard Bag- 
gallay, who was appointed in 1874, in succes- 
sion to Sir John Karslake. A better selection 
for the solicitor-generalship than that of Mr. R. 
T. Reid, Q. C., M. P., could not be made. 
An accomplished lawyer and a politician of 
repute in the House of Commons, he will be 
certain to discharge the duties of the office in 
a manner worthy of its best traditions. ‘The 
son of Sir James Reid, who was chief justice of 
the Ionian Islands, he was born, some forty- 
nine years ago, in Dumfries. After a distin- 
guished career at Oxford, both as a scholar and 
an athlete, he was called to the bar at the Inner 
Temple in 1871, and was appointed a queen’s 
counsel eleven years later. In the early part 
of his professional career he was a contributor 
to the Zimes, against which he appeared before 
the Parnell Commission, in company with Sir 
Charles Russell, Mr. Lockwood, and Mr. 
Asquith. It is a somewhat remarkable fact 
that both the English law officers are «Scotch 
representatives. Sir John Rigby sits for For- 
farshire, and Mr. Reid for Dumfries Burghs. 
What is even more remarkable however is that 
not one of the lords of appeal is an Englishman. 
Lord Morris, Lord Macnaghten, and Sir Charles 
Russell are Irishmen, while Lord Watson, the 
remaining member of the body, is a Scotch- 
man. 


We have always recognized the fact that law- 
yers might fight as much and as often as they 
desired in the interest of their clients, and then 
make up, but the rule has been broadened re- 
cently, and the gentlemen who cater so assidu- 
ously to the lawyers’ wants and sometimes alleged 
needs have been admitted to the mystic circles 
and we trust will leave court after each contest, 
joking each other on the way to their places of 
alleged toil on the softness of the legal profes- 
sion in allowing themselves to be persuaded 
by them, the law publishers, that their needs 
are many and expensive. At any rate we pre- 
sume that law publishers merely conduct litiga- 
tion to gain truth, add to the volume of reports 





and give the poor lawyera little chance of coin- 
ing some of Uncle Sam’s birds of Paradise. 


The General Term has just handed down its 


opinion in Little v. Banks, granting the defend- 
ant a new trial, and holding with the defendant 
that after the three years’ limitation of the con- 
tract, as set out in the opinion, there was no 
liability on the part of the defendant, on his re- 
fusal to furnish reports at the price agreed 
upon in the contract. The opinion, which is 
published in full in this issue of the JouRNAL, 
gives all the facts and renders a statement of 
them here superfluous. We trust that, if all law 
publishers consider this a profitable advertise- 
ment, they will forthwith address the editor of 
this paper, who will be pleased to begin many 
suits at a modest fee and with a hope of further 
remuneration as each case progresses. We 
might even take some of our expected reward 
out in trade. 

CONSTRUCTION OF CONTRACT AS TO 

SALES OF REPORTS. 


NEW YORK SUPREME COURT, GENERAL TERM, THIRD 
DEPARTMENT, FEBRUARY, 1894. 


WiiuraM C. Litre v. A. BLEECKER BANks. 


PPEAL by the defendant from a judgment for 

plaintiff upon a verdict of a jury and from an 

order denying a motion for a new trial upon the 
minutes. 


Rosendale & Hessberg, for appellant. 
Mills & Bridge, for respondent. 


MayHam, P. J. This action was brought and 
prosecuted by the plaintiff to recover damages of 
the defendant for an alleged breach of a contract, in 
writing, made and entered into between the de- 
fendant and the State of New York, represented 
by the State reporter, secretary of state and comp- 
troller, for publishing the reports of the decisions 
of the Court of Appeals for three years from De- 
cember 14, 1877. The contract was made by virtue 
of the provisions of chapter 448 of Laws of 1876, as 
amended by chapter 422 of the Laws of 1877. Code 
Civ. Pro., § 211. 

This section, after conferring upon these State 
officers the power and authority to make contracts 
for the publication of the reports of the opinions of 
the Court of Appeals, prescribing generally the 
kind of publication and the maximum price at 
which the volumes may be sold, contains this pro- 
vision as to the terms of the contract: ‘‘ Each con- 
tract so entered into must provide for the publica- 
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tion of the reports for three years from the expira- 
tion of the time specified for that purpose in the 
last contract.” 

The next section provides that ‘neither the 
State reporter or any other person shall obtain a 
copyright of the opinions contained in the reports, 
and the same may be published by any person.” 

On the 12th day of December, 1877, the defend- 
ant entered into a contract with these State officers. 
The principal contention on this appeal is as to the 
liability of the defendant for a failure to comply 
with the demand of the plaintiff, made at the de- 
fendant’s law-book store in Albany, for the deliv- 
ery to the plaintiff of certain volumes of the Court 
of Appeals Reports, published by the defendant un- 
der this contract, the delivery of which was de- 
manded by the agent of the plaintiff of defendant's 
agent, on ten different days, between the 31st of 
July and the 12th of August, 1890. 

For failure to comply with these demands the 
plaintiff recovers of the defendant $1,000, being the 
liquidated damage of $100 for each of the ten refu- 
sals. The provisions of this contract for which this 
recovery is sought to be upheld reads as follows: 
“The said party of the second part further agrees 
that he will, after publication of any volume of said 
reports, in pursuance of this contract, keep the 
same on hand for open and public sale, and will 
sell and deliver the same to any and all person or 
persons desiring to purchase, at and for the price of 
forty-eight cents per copy for each and every vol- 
ume, at one or more of the regular law-book stores 
in the city of Albany, and also at one or more of 
the regular law-book stores in the city of New 
York, and that the same will be simultaneously 
placed on sale in each of said law-book stores, and 
also that he will sell and supply at the designated 
book stores in Albany, at the contract price, to any 
and all other law-book sellers such number of cop- 
ies of each volume as they shall apply for, said party 
of the second part however not being required to 
deliver more than one hundred copies of any one 
volume to any one applicant or firm at one time, or 
within ten days after the delivery of that number 
of copies,” 

The contract further provides that for a breach of 
any of the terms of the contract the defendant shall 
forfeit and pay to the people of the State the sum 
of $5,000, as stipulated and liquidated damages, to 
be recovered by the attorney-general, or under his 
direction, and it further provides as follows: ‘‘And 
it is further agreed that for any failure on the part 
of the party of the second part to keep on sale, fur- 
nish and deliver the aforesaid volumes, or any of 
them, at the price, and as hereinabove provided, 
the said party of the second part shall forfeit and 
pay for any and every such failure the sum of $100, 





hereby agreed and fixed upon, not as a penalty, but 
as the liquidated damages suffered by the person or 
persons aggrieved thereby, the same to be sued for 
and recovered by the person or persons aggrieved.” 
It is insisted on the part of the defendant that the 
provisions of the contract above quoted are limited 
as to time, both by the statute under which the 
contract was authorized to be entered into, and by 
the terms of the contract itself, to the three years’ 
limitation in the contract, and that no obligation 
was imposed thereby after a lapse of more than 
nine years after the contract had expired by its 
own limitation. 

The language of the provisions of the contract 
relied upon by the defendant to support his con- 
tention is as follows: ‘‘That it is agreed on the 
part of the said parties 8f the first part that the said 
party of the second part shall have the publication 
of said reports for the term of three years from and 
after December 14, 1877, to be prepared, and as 
prepared by and under the direction of the State 
reporter. This contract not to include volumes 67 
and 68 of said reports now partly in print.” 

The volumes of the reports demanded by the 
plaintiff, and for a failure to deliver which, were 
Nos. 77, 78, 79 and 80, which were published by 
the defendant during the three years mentioned 
in the contract. It cannot be, and is not, con- 
tended that this contract authorized or permitted 
the defendant to publish the reports after the expi- 
ration of the three years’ limit fixed by that instru- 
ment. 

But it is contended that the three years’ limita- 
tion related only to the time of publication, and 
not to the time for which the defendant contracted 
to sell, and that the provision requiring him to 
keep the volumes published by him on sale was still 
operative and in force at the time of the demand of 
the books by the plaintiff. This is a question of 
vital importance in this case, and one not easy of 
solution. 

It reaches not only to forfeitures to individuals who 
are refused their books on demand, but if such re- 
fusal is a violation of the contract for which an in- 
dividual action will lie, the same violation would 
each authorize an action in behalf of the State by 
the attorney-general to recover $5,000 forfeiture to 
the State in each case. If therefore the defendant 
in this case is liable to the plaintiff for ten viola- 
tions of the contract, he would be, for the same 
reason, liable to ten forfeitures to the State of 
$5,000 each. If however this contract by a fair 
construction leads to such ruinous consequences it 
is not the province of the court to intervene to save 
a party from the result of improvident contracts or 
the serious consequences which may follow from 
their breach; but when the construction is doubt- 
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ful, and the real intention of the parties obscure, 
that fact may be taken into consideration in en- 
deavoring to arrive at the meaning and intent of 
the contracting parties. 

The State officers who were empowered by the 
Legislature to make this contract acted under spe- 
cial and limited authority conferred on them by the 
statute under which they were appointed and em- 
powered to act. It expressly limited their power to 
contract to three years from the expiration of the 
time specified for that purpose in the last contract. 
Acting upon that authority, the contract made by 
these officers for this work, by its terms terminated 
on the 14th of December, 1877, three years from 
the time of its date. That contract was succeeded 
by the one in suit, dated on the 14th of December, 
1877, the first recital in whigh was that ‘‘ the exist- 
ing contract for the publication of the reports of 
the decisions of the Court of Appeals, known as the 
New York Reports, expired December 14, 1877, 
save as to two volumes then partly in print.” 

This contract was succeeded by one made by the 
same officers, dated December 14, 1880, and starting 
with the following recital: ‘‘ Whereas, the existing 
contract for the publication of the reports of the 
decisions of the Court of Appeals, known as the 
New York Reports, expired December 14, 1880, save 
two volumes then partially in print,” etc. 

Thus it will be seen that by the successive action 
of these State officers, they regarded their power to 
contract in any case as limited by the statute to 
three years, and at the end cf that period, and on 
making a new contract for the next period of three 
years, they declare that the previous contract ‘‘ has 
expired.” Can it be successfully maintained that if 
the contract has expired, so that its obligations cease 
to bind one of the contracting parties, that the 
other party remains bound without any direct pro- 
visions extending its obligations to him? 

Both the State, through its officers, and the de- 
fendant seem to have treated this contract as hav- 
ing expired by its own limitations long before the 
plaintiff made this demand for the delivery of these 
books, the State by having entered into another 
contract for the same kind of work with Weed & 
Parsons, and the defendant by having disposed of 
all the volumes of these books made by him during 
the three years fixed in the contract as its limit. of 
duration. But it is insisted that was not by its 
terms limited to any precise time of duration, be- 
cause when entered upon there was unfinished work 
by the previous contractor, and when terminated 
by the contract with Weed & Parsons, that contract 
recognized the existence of two unfinished volumes 
in the hands of the defendant for completion. It 
seems to be a sufficient answer to that position that 
the State officers were limited by the statute to a 
contract for not more than three years. But if the 





necessities of the case compelled them to recognize 
the unfinished work of each contractor at the ex- 
piration of the three years’ limitation in the con- 
tract, that necessity could not extend the contract 
indefinitely, beyond the time necessary to complete 
that unfinished work; the law of the contract would 
still confine its completion within reasonable limits, 
tested by the amount of unfinished work and the 
nature of the contract. 

It would not annul all limits of time fixed by that 
instrument, and make the obligations perpetual, or 
extend them for a series of years. 

The rule seems well settled that where the time 
of performance of a contract is not specified in terms 
therein, the law interprets the contract to demand 
performance within a reasonable time. Van Wort 
v. Albany & Susquehanna R. Co., 67 N. Y. 538; 
Wright v. Bank of Metropolis, 110 id. 237; Colt v. 
Owen, 90 id. 368; Hodges v. Hudson R. R. Co., 49 
id, 223. 

We are, on the whole, inclined to the opinion that 
the fair interpretation of this contract required the 
defendant to print, bind and keep on hand, for sale 
under this contract, at his store, such books as the 
State reporter provided him with the material to 
make, during the three years’ limitation in his con- 
tract, and for such reasonable time as was required 
to finish the books in process of completion after the 
expiration of such three years’ limits and dispose of 
them, or give the public a reasonable time to obtain 
them after completion of such unfinished volumes 
under the favorable terms of the contract. 

It is quite apparent from the controversy growing 
out of this contract that there lurks in it an ambigu- 
ity which alone can be settled by judicial interpreta- 
tion, probably by the court of last resort. 

Called upon as we are to construe this instrument 
upon its ambiguous provisions, we should not, un- 
less clearly justified by its provisions, give it an un- 
reasonable interpretation, and such an one as will 
place one party entirely at the mercy of the other. 

In Russell v. Allen, 108 N. Y. 288, it was held 
that when there is uncertainty or doubt as to the 
meaning of words or phrases used in a contract, in 
seeking for the intent of the parties as evidenced 
by the words used, the fact that a construction con- 
tended for would make the contract unreasonable, 
and place one of the parties entirely at the mercy of 
the other, may probably be taken into consideration. 
Jugal v. Fohtell, 20 N. Y. 21-28; Wight v. Rensens, 
133 id. 298-305. 


In this case the copyright of all matter received 
by the defendant from the reporter is prohibited to 
the State and defendant, and as we have seen, sec- 
tion 212 of the Code throws the publication and 
sale of the volumes covered by the contract open to 
all, giving the defendant no exclusive privilege or 


monopoly of the same. It cannot therefore be 
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claimed in this case that the time of the duration of 
this contract can be measured by the duration of a 
copyright, as the defendant cannot protect himself 
from competition in that way, and as the publica- 
tion and sale of their books are open to all, the re- 
fusal of the publication by the defendant after the 
expiration of his contract cannot deprive the public 
of the privilege of purchasing the same of other 
book concerns. 

We are therefore led to the conclusion that the 
plaintiff had no legal right at the time of the de- 
mand of these books of the defendant to insist upon 
their delivery, and no cause of action accrued to 
him to demand and receive this forfeiture; and that 
the learned trial judge erred in not dismissing the 
complaint on the motion of the defendant. 

Judgment reversed, and a new trial ordered, costs 
to abide the event. 

All concur. 


—————— ee 


INJUNCTION AGAINST ISSUE OF BOY- 
COTT CIRCULAR. 
NEW YORK SUPREME COURT, GENERAL ‘TERM, FIRST 
DEPARTMENT, APRIL, 1894. 


SINSHEIMER ET AL. V. UNITED GARMENT WORKERS 
OF AMERICA. 


Combinations for the assertion of rights or protection against 
wrongs are legal, and not the subject of injunction unless 
they infringe upon provisions of law. 

Courts of equity will be studious to see that the rights of all 
parties are protected, and that the forms of law are not 
permitted to be used on behalf of one party against an- 
other, when the party seeking the intervention of the court 
has been endeavoring to secure his ends by means similar 
to those which he seeks to enjoin on the part of his an- 
tagonist. 

Held, That a preliminary injunction should not have been 
granted, as defendant’s act in issuing such circular was 
not in violation of any law, but, under the circumstances, 
was a legitimate weapon to be used in the warfare then 
going on between the two combinations. . 

Held, further, That the defendants had the right to adopt a 
course similar to that pursued against them; that if they 
were guilty of any violation of law, the plaintiffs were 
equally implicated, and that, as plaintiffs did not come into 
court with clean hands, equity would not intervene. 


PPEAL from an order granting a motion restrain- 
‘1 ing the defendants, individually and in their 
respective capacities, from issuing circulars directed 
against plaintiffs to tradesmen in various cities re- 
questing the discontinuance of trade with plaintiffs, 
and from boycotting the plaintiffs, or in any manner 
interfering with their business. 


A. L. Fromme, for appellant. 
William N. Cohen, for respondent. 


Van Brunt, P. J. It is exceedingly difficult to 
determine what the precise facts are from an ex- 
amination of the papers submitted upon this appeal. 
The complaint and affidavits upon the part of the 
plaintiff contain allegations as of the personal 
knowledge of the party verifying the same, of which 








it is apparent that such party could not have had 
such knowledge. The affidavits also contain allega- 
tions of conclusions drawn from letters which are not 
produced, which method of allegation has been 
often enough condemned. The affidavits and an- 
swer of the defendants are subject largely to the 
same criticism. What the true facts are in refer- 
ence to the claims of the two parties to this action 
can only be established upon the trial of the issues 
involved, when assertions without knowledge can 
he sifted from*the case, and conclusions reached 
based upon legal testimony. 

The main facts in reference to which there seems 
to be sufficiency of legal proof are that the plaintiffs 
formed part of a combination of clothing manufac- 
turers, having for its ostensible object protection 
from unjust claims upon the part of their operatives, 
with a secret purpose to break down, if possible, 
any organization made by operatives for the pur- 
pose of advancing wages and protecting themselves 
in their employment. The defendant, upon the 
other hand, is a combination of operatives associated 
together for the purpose of protection against the 
exactions of employers, the advancement of their 
wages and the compelling of employment of only 
those persons who belong to their association. 
Naturally, the interests and purposes of these two 
associations lead to contest and strife. I know of 
no law which prevents combinations either for the 
assertion of rights or protection against wrongs, as 
long as the acts of such associates do not infringe 
upon the provisions of law. 

Various differences had arisen between the plain- 
tiffs and the defendants; negotiations were had; 
claims of bad faith upon both sides were advanced, 
and the result was the issuance of circulars by the 
defendants, some time prior to the commencement 
of this action, to tradesmen in other cities, com- 
plaining of their treatment by the plaintiffs and 
others, and substantially asking that they discoti- 
tinue trading with them, as long as this condition 
of affairs existed. And finally in March, 1893, the 
clothing manufacturers adopted a resolution (claim- 
ing bad faith upon the part of the operatives and 
that a strike had been ordered in the shop of one of 
the members of the association), that unless the 
operatives receded from their position, all persons 
in their employ belonging to the association of 
operatives should be discharged. 

An action was subsequently commenced by the 
members of the Clothing Manufacturers’ Association 
collectively against the defendants for the relief 
prayed for in this action, which was denied, and a 
motion made for an injunction upon the ground of 
misjoinder of parties, Thereupon, io April, this 
action was commenced, and a motion for an injunc- 
tion argued in June and decided in November. 
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I fail to see how the injunction in this action can 
be sustained. There is no proof of any acts of vio- 
lence upon the part of the defendants, or of any in- 
jury to property, or of any threats or intimidation. 
At best the circulars were but one of the instru- 
ments used by the defendants in their contest with 
the association of which the plaintiffs were mem- 
bers. It was a pursuing of precisely the same course 
against the Manufacturers’ Association as the Manu- 
facturers’ Association were urging against them. 
The Manufacturers’ Association claimed the right 
that their members should discharge from their em- 
ploy all persons connected with the defendants’ as- 
sociation unless they receded from certain demands 
made upon one of their members. The defendants 
notified persons engaged in the trade, of the con- 
troversies which were existing, and virtually re- 
quested such persons not to deal with the plaintiffs’ 
firm unless such differences could be adjusted. I 
fail to see that there is any infringement of any pro- 
visions of law in the issuance of such a circular. 

It is further to be observed that at the time of 
the argument of this motion and subsequent to the 
beginning of the action it would appear that the 
differences between the plaintiffs and the defend- 
ants had been adjusted, and an agreement entered 
into; and there is no proof that any of the circulars 
affecting the plaintiffs’ firm were issued by the de- 
fendants for some time prior to the commencement 
of this action; and the intention to issue such cir- 
cular is expressly denied. It is true that in one of 
the affidavits read upon the part of the plaintiffs it 
is said that certain circulars were distributed through 
the mails as late as the 27th of May, 1893. But it 
is not claimed that any of these circulars were 
issued in respect to the plaintiffs’ firm; nor is there 
any legal evidence that any such circulars were dis- 
tributed at all. It is at most hearsay, and there is 
no reason whatever given for the failure to produce 
the affidavit of some person who had personal 
knowledge of the facts. And, as already observed, 
this seems to be a feature which characterizes all the 
papers upon this application. 

It seems to me obvious that the clothing manu- 
facturers had the right to lock out all operatives con- 
nected with the defendants’ association because of 
demands, which they considered unjust, made by the 
defendant upon one of their number, and that the 
defendants had an equal right to endeavor to per- 
suade those who had been accustomed to deal with 
members of the Manufacturers’ Association to dis- 
’ continue their trade. 

It is a familiar principle in equity that the plain- 
tiff must come into court with clean hands. Under 
the circumstances disclosed by the papers in this 
case, if the defendants were guilty of any violation 
of law the plaintiffs were certainly equally impli- 
cated; and under this condition of affairs it is diffi- 





cult to see how they would have the right to the 
intervention of a court of equity. In dealing with 
questions of this nature, the court should be studi- 
ous to see that the rights of all parties are protected ; 
and that the forms of law should not be permitted 
to be used on behalf of one party against another, 
when the party seeking the intervention of the 
court has been endeavoring to secure his ends by 
means similar to those which he seeks to enjoin on 
the part of his antagonist. 

Upon the whole case therefore I am of the opinion 
that the injunction should not have been granted, 
and the order appealed from should be reversed, 
with $10 costs and disbursements, and the motion 
denied with $10 costs. 


Fo.uiert, J., concurs. 


O’Brien, J., concurring. I concur in the result. 
The assertion of a right or the attempt to redress a 
wrong on the part of either employer or employee is 
legal and proper. When the means employed how- 
ever are unlawful, the courts will intervene. 

If the plaintiffs here can show that, while legally 
asserting their rights as employers, their business 
has been unlawfully interfered with by the defend- 
ants to an extent entailing grievous and irreparable 
injury, then I think there would be presented a case 
wherein the court could by injunction restrain the 
unlawful means employed. From the affidavits 
used upon the motion, I do not think that either of 
these propositions sufficiently appears to justify an 
injunction during the pendency of the action. That 
the plaintiffs were entirely without fault is by no 
means made evident, nor at the time the injunction 
was granted was the threatened injury serious. The 
defendants having denied under oath any intention 
to issue any more circulars, and none having been 
issued since those complained of in the prior action, 
there was little, if any, necessity for a preliminary 
injunction, and no injustice would have resulted if 
the questions at issue had been reserved until the 
trial. 

Without expressing an opinion therefore as to 
whether, upon the facts here alleged, an injunction 
could or could not issue, I am of opinion that upon 
the evidence on which the motion was made the pre- 
liminary injunction should not have been granted, 
and I concur therefore in the reversal. 


—_—_¢______. 


MURDER-—CONVICTION WITHOUT EVI- 
DENCE—JUDGMENT REVERSED. 


KENTUCKY COURT OF APPEALS, JANUARY 9, 1894. 


SHELBY v. COMMONWEALTH. 

1. When the evidence wholly fails to connect appellant with the 
murder for which he was indicted and convicted, and dis- 
closes no circumstance inconsistent with his innocence, 
the judgment must be reversed. 
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2. A reversal of a judgment of conviction in a criminal case 
cannot be granted upon the sole ground of insufficient evi- 
dence to sustain the verdict; but if there is no evidence or 
circumstance conducing to show the guilt of an accused, 
the judgment will be reversed on appeal. 

3. Evidence to contradict the statement of a witness, as toa 
conversation he had with the appellant as to a collateral 
matter, was incompetent and prejudicial to the accused. 


W. G. Bullit, J. D. White & Son, J. M. Nichols 
and W. 7. White, for appellant. 


W. J. Hendrick, for appellee. 
| agen from Carlisle Circuit Court. 


Hazetriee, J. On the morning of October 15, 
1887, Mrs. Sallie Moore was mysteriously murdered 
while engaged at work at her home in Ballard 
county. 

She and her two sons, James and Henry, were 
living together on a public road leading from Hinkle- 
ville to Bandana, along which, on the morning of 
the murder, various persons were seen passing. 
The sons left the house about sunrise that morning 
to attend to some work on a part of their land, dis- 
tant something over a mile from the home place. 
When they returned, between ten and eleven o’clock, 
they found their mother lying in the cook-room 
dead, with her throat cut and skull crusbed. 

A trunk belonging to Henry Moore, containing a 
pocket-book with $480, had been broken open and 
the money taken. This money had been left there 
by one Harvey more than a year before, and it was 
not thought that any one knew it save Harvey and 
the two Moore boys, as they agreed not to tell any 
one. 

In an adjoining room in James’ trunk there was 
a pocket-book containing $150, which was not 
molested, but in the same room the drawers of a 
bureau had been ransacked, and some change be- 
longing to Mrs. Moore taken. Henry Moore had 
several hundred dollars which he carried in his 
pocket. 

In about a week after the murder Ivan Shelby, 
who was a nephew of the appellant, was arrested, 
charged with murdering the old lady, and after an 
exciting trial, in an intensely excited community, 
was held over by the examining court for further 
trial without bail. In these proceedings the appellant 
took an active part in defense of his nephew. He 
became embittered against the Moores for what he 
termed the persecution of an innocent boy,'and went 
so far as to use harsh and unbecoming language with 
respect to the murdered woman, Upon the termina- 
tion of the trial, holding over his nephew without 
bail, he was deeply affected and distressed. 

In April, 1888, the Shelbys—the appellant and 
his nephew—were each indicted for the murder. 
Upon the separate trial of the nephew he was found 
guilty and sentenced to the penitentiary for life; 
but on an appeal to this court the judgment was re- 





versed, after which, as we learn from the current 
history of the times, he was taken from jail and 
hung by a mob. 

In June, 1893, the appellant was tried, convicted 
and sentenced to the penitentiary for life. His 
motion for a new trial having been overruled, he has 
appealed to this court, relying mainly on the fact 
that there is an utter absence of testimony connect- 
ing him with the crime, and no proof whatever of 
his guilt. 

Passing over the testimony of the accused and his 
two sons, to the effect that he was at home at work 
making sorghum molasses on the morning of the 
murder, and that of his neighbor, Wigginton, who 
was at work with him, we will notice briefly the 
testimony supposed to be important for the State, 
and thought to show the guilt of the prisoner. 

The first witness was M. Moore, -who testified that 
after the committal of Ivan he was one of his guards 
and had the following talk with the appellant, who 
was then not charged with the crime: ‘‘ We was 
talking about the case—Ivan Shelby’s—I says ‘ Mort, 
I don’t know Ivan Shelby like I know the older 
ones. There’s Alf. and Watt and yourself I’ve been 
acquainted with some time, may be for twenty 
years, but I don’t know Ivan.’ He stopped, he 
throwed his eyes to the ground and sorter stamped 
his foot and says, ‘Jim, we'll be made examples of 
for your children and to see.’ I says, ‘Mort, what 
time are you going out;’ he says ‘now directly.’ 
Well, I overtaken him about a mile from his place, 
going out home too, on Sunday, and I drove my 
buggy on behind his, him and Miss Nellie Morton 
was together, me and Mr. Joe Tucker was together 
in the buggy, and when we got to the corner of 
Frank Henderson's field he drove his buggy on, I 
turned to the left to go home. He stopped and 
says, ‘Jim, I want to talk to you.’ I got out of my 
buggy; he started in the woods, and went about 
fifteen steps from the road. He stopped. I went 
and laid my hand on his shoulder and I looked at 
him, and I’ll tell you it hurt my feelings to look at 
him.” 

Question by Commonwealth. ‘Did you weep?” 

Answer. “I did. He made this remark; no, I 
am a little too fast on that. When I wept he looked 
at me and said: ‘O God; I wish I could cry,’ and 
turned from me and said, ‘Jim, I'll be at your 
house to-morrow and tell you all about it,’ and went 
back to his buggy and I went back to mine. I 
think he cried.” 

Question. ‘‘ Was he excited or not?” 

Answer. ‘‘ Well, I do think he was. I know he 
was; think nothing about it; said he couldn’t cry; 
wished to God he could.” 

On cross-examination the witness volunteered the 
statement that he took this to mean that Mort and 
Ivan ‘‘ had done made an agreement and done that 
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deed.” This was objected to, but what action, if 
any, the court took on it does not appear from the 
record. The witness afterward met the accused, 
but no further talk of importance occurred between 
them. 

The State next introduced Mrs. Thornberry, who 
proved that a week before the killing she saw two men 
near Mrs. Moore’s leisurely coming from the direc- 
tion of Mrs. Scott's, and going down the lane, as 
she supposed, to a turkey-shooting match in the 
neighborhood; one of them she took to be Mort 
Shelby, but didn’t know the other. 

C. C. Homer, next introduced, said that during 
the examining trial of Ivan Shelby he was ap- 
proached by the appellant, who told him that he 
had learned that he, the witness, was a detective, 
and offered him $100 to come down to his, appel- 
lant’s, house and help him work up the case; that 
he believed that Hall Moss was the guilty man. 
Witness went down to the neighborhood and saw 
the appellant, who asked him how it would do for 
Nellie Eubank to swear in Ivan’s case that she saw 
Hall Moss running with his hat in his hand on the 
day of the murder from Mrs. Moore’s house toward 
Moss’ house; that he asked him if she saw this, and 
he answered that she would swearit. Witness told 
him that as Miss Eubank’s character was bad, she 
would have to be corroborated. He said ‘‘ he would 
try to find where the stick was cut, and that he 
could dry limbs by the fire. Defendant knew I was 
a detective.” He said that there were $900 in gold 
at Moore’s (this rumor is shown by other testimony 
to have been communicated to the accused and 
others after the murder). 


A. J. Moore proved that on the morning of the 
murder he went to Shelby’s house and found him 
at work making sorghum with his two sons and 
Wigginton, and told him about the killing, and he 
said that Pemberton was the man that killed her; 
that he was a thief and had stolen corn from him. 


That night at Mrs. Moore's house they took a vote 
on who was guilty, and fourteen out of sixteen voted 
that Pemberton was guilty, and Shelby thought so 
too. 

David Hudson testified that on the day after the 
murder he saw the accused over at Mrs. Moore’s and 
‘*saw something on his shoes that looked like 
blood ; it was on both shoes about alike; it extended 
from the toes to the instep; never worked around 
the pan of a sorghum mill and didn’t know what 
effect it would have on leather.” 

O’Donley also proved that the accused, on the 
day after the murder, passed excitedly among the 
groups of men and among the officers from Paducah, 
who were at the Moore house investigating the mur- 
der, with blood on his shoes. 

Winfield Scott, introduced for the State and 





whose character, it is argued in the record, was im- 
peached ‘‘by many witnesses and sustained by 
none,” swears that while Ivan was in jail the ac- 
cused tried to get him to swear that he saw Hall 
Moss running back of Henry Turner’s field on the 
morning of the murder, with his hat off, and agreed 
that he would give him $50 to so swear; that Alf. 
Shelby, another uncle of Ivan’s, saw him and asked 
him if he saw Hall Moss there, and he told him no, 
and he said he wanted nothing more to do with 
him. 

George Ragland proved that a short while before 
Ivan's trial he saw the appellant at Scott’s house, 
and that Shelby told him that ‘‘Scott knew some- 
thing about the Moore matter, but he could not get 
it out of him; and wanted witness to assist in get- 
ting Scott to come down to Bandana where they 
could get the facts out of him.” 

Mrs. Clark, supposed to be a very important wit- 
ness, testified that ‘‘she saw Mort Shelby after the 
murder a short while at Bratton’s, a brother-in-law 
of Shelby’s; his wife and Nellie Morton, who then 
lived with defendant, were there; Mort and his 
family had just returned from a visit to Ivan Shelby 
in jail; we were talking about the murder, and 
Nellie Morton, sometimes called Nellie Eubank, 
who lived with Mort at the time, but who had lived 
with Ivan at the time of the murder, and she said 
she did not care if Mrs. Moore was killed because 
they had that innocent boy prosecuted, and Mort 
said her d—d old throat ought to have been cut 
forty years ago; that she was a liar and a tattler, 
and it was aslip of her d—d old tongue that caused 
her throat to be cut; that she was nothing but a 
mischief maker.” 

Mrs. McElyea testified that ‘‘she saw the appel- 
lant at Mrs. Moore’s on the night after the murder, 
and he said ‘no white man did it, a negro did it;’ 
he was chewing tobacco very fast, seemed restless 
and nervous, kept his feet going.” 

The Commonwealth then introduced proof show- 
ing it to be improbable that Pemberton committed 
the murder, and Hail Moss testifies that he didn’t 
do it. 

David Sims, of color, proved that about a week 
after the murder he heard the appellant “ask Ivan 
what the news was.” Ivan said ‘‘bad news.” 
They went off and talked, and witness heard nothing 
more, 

The next and last witness introduced for the State, 
Tom Stuart, testified that Mort came to see him, 
and learn what his testimony would be in Ivan’s 
case; he was accusing Henry Moore and others of 
doing the murder. He said that if it had not been 
for the slip of the tongue the d—d old b—’s throat 
would not have been cut; that they had Ivan into 
it, and he was afraid they would get him into it. 
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We have thus given in some detail the testimony 
upon which the State relied, and we are unable to 
say that there is any evidence whatever connecting 
the accused with this horrid crime. There is no 
circumstance at all inconsistent with his innocence. 
His own testimony, though corroborated by others 
and free from contradiction or inconsistency, might 
have been ignored by the jury, and if there had 
been any evidence or circumstance offered by the 
State conducing to show guilt, we could not disturb 
the verdict. 

We need not discuss this testimony. Its mere 
statement is sufficient to show that it falls short of 
its purpose. It would take a vivid imagination in- 
deed to transvert the vague, unsatisfactory and in- 
comprehensible jargon of Ivan Moore into a solemn 
confession of guilt made by the deceased. Still less 
is it evidence of guilt or a circumstance indicating 
guilt that the appellant should draw attention to 
himself, incur the hostility of the Moores, and invite 
a prosecution by going about the county denounc- 
ing the old lady in harsh and unfeeling language. 

The proof that he attempted to hire Scott to swear 
falsely in Ivan’s behalf is admittedly unworthy of 
belief, and if true would throw no light on his own 
guilt. He was not then charged with the crime. 

Whatever may be uncovered nowof this crime, 
we are certain that the record before us discloses 
nothing upon which the verdict can be allowed to 
rest. There are a number of errors of law occurring 
during the trial, but they are insignificant as com- 
pared to the question we have discussed. 

The assessor, for example, proved that when he 
took the list of the appellant, a week before the 
killing, he told appellant that he thought the Moores 
had money, but they had given in none; and the 
appellant told him that the Moores had no money, 
as old man Moore had bought land with what money 
he had. The Commonwealth was permitted to 
prove the assessor had made different statements 
from this at various times when the appellant was 
not present, viz.: that the appellant had told him 
that the Moores had money, and that he ought to 
make them give it in for taxation. 

The testimony of the assessor as to what took 
place between the appellant and himself on the 
collateral matter was conclusive on that question, 
and it was prejudicial to the appellant to show, by 
incompetent testimony, that he knew, prior to the 
killing,that the Moores had money in their possession. 

While this court has no power to reverse a judg- 
ment of conviction in a criminal case upon the sole 
ground that there was not sufficient evidence to 
sustain the verdict, yet we may do so, and, we may 
add, it becomes our duty to do so when the record 
discloses no evidence or circumstance conducing to 
‘show the guilt of the accused. 








The judgment is reversed, with directions to grant 
the appellant a new trial, and for proceedings con- 
sistent with this opinion. 


————_-_ > -—— 


THE TRIAL OF WILLIAM BURKE, MUR- 
DERER AND BODY-SNATCHER. 


LOSE to the far-famed High street of Edinburgh 
stands the Parliament House, and within the 
Parliament House is the hall dedicated to the use of 
the High Court of Justiciary. Here it was that, not 
many weeks ago, Monson took his trial for the wil- 
ful murder of Cecil Hambrough, and was acquitted ; 
and here it was that some sixty-five years further 
back in time, William Burke, a cold-blooded scoun- 
drel, who made a trade of murder and body-snatch- 
ing, was indicted for three of the ghastly crimes 
among the many that he was known to have com- 
mitted. On behalf of the defense a preliminary 
objection was raised to the inclusion of three counts 
for murder in the one libel; and, after hearing much 
argument, the lord justice clerk and his colleagues 
ruled that the public prosecutor must elect on 
which count he would proceed. The lord-advocate 
then decided to take the charge of murdering a 
woman called Madgy McGoosegal. The trial that 
followed was remarkable in many ways—in its reve- 
lation of the horrible system pursued by the ac- 
cused, of the shameful traffic carried on by the 
medical schools with those who offered bodies for 
dissection, and in respect to the language used by 
the lord justice clerk in passing sentence on the 
prisoner. 

Burke’s system need not be explained in detail. 
Unsuspecting persons were decoyed on one pretext 
or another to the house in which he and the woman 
Helen McDougal (who was indicted with him) lived. 
Then they were smothered or strangled. Afterward 
came the business transactions with the surgeons, 
Hare being, in the general way, the intermediary 
by whom the details were arranged. These mis- 
creants, according to the evidence of David Pater- 
son, the keeper of the museum of a certain Dr. 
Knox, ‘‘ frequently brought subjects to the lecture- 
rooms.” Again, ‘‘he had heard of a class of per- 
sons who provided bodies which had never been in- 
terred.” 

Then came another witness, the wretch Hare, 
whose testimony was accepted by the crown. He 
described the murder as he had witnessed it, know- 
ing, too, that the crime was deliberately planned. 
The unhappy old woman had been plied with 
liquor. She was sodrunk that she could not stand. 
Burke stood stride over her, then laid himself down 
upon her, his breast being on her face. ‘‘ She gave 
a little cry, and then moaned a little.” Burke put 
one hand upon her nose and mouth, and the other 
under her chin, and stopped her breathing. This 
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was continued for ten or fifteen minutes. He, Hare, 
never spoke while this was going on. He sat all 
the while on a chair. The two paramours of the 
murderers were in the room at the same time. They 
ran into the passage when the victim gave a cry, 
but not one of them lifted a finger to save her from 
the diabolical manipulation of the active murderer, 
Burke. When the work was done, the women 
came in again and went to bed. 

In the morning a box was brought, as arranged 
with the doctor’s man. Burke and Hare put the 
body in the box, and the doctor’s man pressed it 
down. The dead woman’s hair hung over the side, 
and one of them put that in, saying “it was a bad 
thing to have it hanging out.” Then the box was 
roped and taken off to Surgeon’s square, where it 
found a temporary resting place in a cellar. The 
porter was paid 5s. by the keeper of the museum; 
Burke, £2 7s. 6d., and Hare a like amount, with an 
understanding that there would be £5 more for the 
murderers in a day or two. 

Such, in brief, was the evidence as to facts. The 
jury retired, and, after fifty minutes’ deliberation, 
returned into court with a verdict of guilty against 
Burke, and of not proven as regarded the female 
prisoner. : 

So impressed were the judges with the horrible 
and atrocious methods which the evidence had dis- 
closed, that they seem to have lost their judicial bal- 
ance. The lord justice clerk, in passing sentence, 
said: ‘“‘The only doubt I have in my mind is 
whether, to satisfy the violated laws of your coun- 
try, and the voice of public indignation, your body 
ought not to be exhibited in chains, to bleach in 
the winds, in order to deter others from the com- 
mission of similar offenses. But taking into con- 
sideration that the public eye would be offended by 
so dismal a spectacle, I am willing to accede to a 
more lenient execution of your sentence, and that 
your body should be publicly dissected. I trust 
that if it is ever customary to preserve skeletons, 
your skeleton will be preserved, in order that pos- 
terity may keep in remembrance your atrocious 
crimes.” 

Burke heard his doom with unshaken firmness. 
Not a muscle of his face quivered. Parenthetically 
it may be mentioned that Hare, his partner in 
crime, afterward confessed to having been. con- 
cerned with him in no less than twelve different 
murders, and that he knew of another, for which 
however he disclaimed any personal responsibility. 

Burke met his fate face to face with nearly fifty 
thousand fellow-creatures, who greeted him with 
tumultuous yells of execration when he appeared 
upon the scaffold, and from whom, as from one man, 
arose a prolonged and deafening cheer when the 
drop fell and the human murderer of many paid the 
price of his one life for all his crimes. 








Happily we live in more enlightened times; exe- 
cutions no longer take place in public, judges do 





‘not address the convicted in such language as the 


lord justice clerk held to Burke, and prisoners are 
no longer dissected, as if dissection were to be 
treated as part of the punishment. 

}There is no shame in dissection. Even at the 
time when Burke was tried the law of France ex- 
empted the bodies of criminals from dissection. 
But, though our laws also have been changed in 
this respect, human nature remains the same, and if 
in our own day there were so high a market price 
obtainable for human bodies, the motive which set 
Burke and Hare to work might possibly call into 
like activity the latent energies of criminals of sim- 
ilar capacity for wholesale and systematic murder. 

Dr. Robert Knox, who has been mentioned above, 
was in his day a celebrated anatomist, and his 
name was associated with that of Burke and Hare, 
not only in connection with the traffic in bodies of 
murdered people, but also in relation to their loath- 
some business as resurrection men. These two mis- 
creants, it will be borne in mind, were body-lifters 
as well as murderers. They were, as the Sanitary 
Record recently pointed out, the sacrilegious de- 
spoilers at midnight of unwatched churchyards — 
and the furthergcharge against them was that they 
robbed graves in order to dispose of their unholy 
merchandise to surgeons anxious to obtain ‘‘ sub- 
jects.” The first-named of the two ruffians was in- 
deed charged with murder, as before explained, and 
he had the honor in consequence of introducing a 
new word into the English language. Dr. Knox’s 
character, it is true, was completely cleared; but, 
although he lived for many years after the celebra- 
ted trial, he never got quite over the imputation 
that had been thrown upon him. 

Upon the question of the supply and demand of 
human subjects for surgical treatment, attention 
may be called to a startling article which appeared 
in the January issue of the Bookworm. According 
to this magazine, ‘‘ One of the most unique and re- 
markable institutions in the world is the ‘Bone 
Circulating Library,’ an attachment to the College 
of Physicians and Surgeons, New York city. In 
this room, which is fitted up with shelves, cases, 
etc., just as any other library room, are hundreds 
of human bones of all sizes and forms. The bones, 
which are numbered and labelled, are in order on 
the shelves and in the cases, an attendant being 
always on hand to act in the same capacity as a 
librarian. During the day scores of students flock 
in and out of this uncanny place, carrying packages 
of strange appearance in their hands or sticking 
out of their pockets. These packages are made up 
of human bones, which they are returning or taking 
from the ‘ Bone Circulating Library.’”—The Brief. 
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AMENDMENTS AND NEW LAWS OF 1894. 


[Former numbers 12, 13, 14, 15, 16 and 18 of the 
JOURNAL give the amendments by the General Laws 
of 1894, prior to ones noted in this issue.] 

All laws and amendments are now in effect ex- 
cept where specially noted as not taking effect until 
a date given. 

CopE oF CiviL PROCEDURE. 

Section 873, amended by chap. 428, L. 1894, to 
read viz. : 

Order for examination. The'judge to whom such 
an affidavit is presented must grant an order for the 
examination, if an action is pending; if no action is 
pending he must grant it if there be reasonable 
ground to believe that an action will be brought, as 
stated in the affidavit, and that the application is 
made in good faith to preserve the expected testi- 
mony; otherwise he must dismiss the application. 
Where the person to be examined isa party toa 
pending action, or is expected to be a party to an 
action to be brought, the order may, in the dis- 
cretion of the judge, designate and limit the par- 
ticular matters as to which he shall be examined. 
In every action to recover damages for personal in- 
juries, the court or judge, in granting an order for 
the examination of the plaintiff before trial, may, if 
the defendant apply therefor, direct that the plain- 
tiff submit to a physical examination by one or more 
physicians or surgeons, to be designated by the court 
or judge, and such examination shall be had and 
made under such restrictions and directions as to 
the court or judge shall seem proper. In any action 
brought to recover damages for personal injuries, 
where the defendant shall present to the court or 
judge satisfactory evidence that he is ignorant of 
the nature and extent of the injuries complained of, 
the court or judge shall order that such physical 
examination be made, and if the party to be ex- 
amined shall be a female she shall be entitled to 
have such examination before physicians or surgeons 
of her own sex. The order must require the party 
or persons to be examined to appear before thie 
judge, or before a referee named in the order, for 
he purpose of taking the examination, at a time and 
place therein specified. The order must also direct 
the time of service of a copy thereof; which must 
be made within the State, not more than twenty, 
nor less than five days, before the time fixed for the 
examination, unless special circumstances, making 
a different time of service necessary, are shown in 
the affidavit, and that fact is recited in the order. 

Section 1042, amended by chap. 343, L. 1894, to 
read viz. : 

On a day designated by the county clerk, not less 
than fourteen nor more than twenty days before the 
day appointed for holding each term of the Circuit 
Court or of the Court of Oyer and Terminer, where 





a Circuit Court is not appointed to be held at the 
same time; or of the County Court, except a term 
designated for the hearing and decision of motions, 
and trial and other proceedings, without a jury; or 
of the Court of Sessions, where a term of the County 
Court is not appointed to be held at the same time; 
or of a mayor’s or recorder’s court, at which issues 
are triable by a jury; or on the day to which the 
drawing is adjourned, as prescribed in section ten 
hundred and forty-five of this act, the clerk of the 
county in which the term is to be held, in case such 
county contains less than one hundred thousand in- 
habitants, must draw the names of thirty-six per- 
sons, and in counties containing one hundred thou- 
sand inhabitants or over the names of forty-eight 
persons, and any additional number ordered accord- 
ing to law, to serve as trial jurors at the term. 


LEGAL OBITUARY. 
Cuauncey SHAFFER. 

HAUNCEY SHAFFER, one of the best-known 
attorneys in New York city, died May 15th at 

his residence, 683 East One Hundred and Thirty- 
fifth street. Mr. Shaffer was seventy-five years old, 
and had been ill for two years, and confined to his 
bed since January last. He was born in Binghamton, 
and after a local schooling went to Wesleyan Uni- 
versity, where he was graduated in 1840. He was 
admitted to the bar, and went to Michigan, where 
he remained five years. He returned to New York 
in 1845. Mr. Shaffer became famous as a criminal 
lawyer, and during his long practice defended 
thirty-four murderers, none of whom was convicted 
of murder in the first degree. He was appointed 
with Judge Sedgwick to prosecute the celebrated 
Stevens poisoning case in 1868. He was attorney 
for the plaintiffs in the unsuccessful suit of the 
Jumel heirs against the city of New York. Mr. 
Shaffer had his law-office for twenty years in the 
Bennett building. Bourke Cockran studied law 
under him, and attributes his oratorical success to 
the training he received under Mr. Shaffer. Ten 
years ago Mr. Shaffer formed a law partnership with 
his grandson, and since that time the firm had been 
Shaffer & Burt, In 1870 Mr. Shaffer ran for district 
attorney as an independent Democrat, and was de- 
feated. He married Maria R. Warner, of Middle- 
town, Conn. They had one child, who is Mrs. 
William C. Burt. Mrs. Shaffer survives her hus- 


band. 
JOHN VANDENBURG. 


John Vandenburg died at his home in Clyde, N. 
Y., on May 14th, of heart disease. He was born at 
Coxsackie, Greene county, in 1828, and had resided 
in Clyde for about forty years. He served two 
terms in the Assembly, in 1866 and 1867. Since 
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1876 he has been the law partner of Senator Saxton. 
He was district attorney of Wayne county, and 
ranked high as a criminal lawyer. He was a prom- 
inent Mason, and was at one time deputy grand 
master of the State. 


Correspondence. 


REFORM OF THE JUDICIAL ORGANIZATION—SUGGES- 

TIONS FOR THE CONSTITUTIONAL CONVENTION. 
Editor of the Albany Law Journal : 

It is to be hoped that the coming constitutional 
convention will reform the judicial organization of 
the State. 

At present there is a so-called Court of Appeals, 
which is one for the correction of errors rather than 
for appeals. 

At times there are practically two such courts, 
called First and Second Divisions, of equal author- 
ity, and with no common tribunal to reconcile con- 
flicting decisions. There is a so-called Supreme 
Court, although its judgments and orders may be 
reviewed—affirmed, modified or reversed—by the 
Court of Appeals. ; 

It may be difficult to say how many Supreme 
Courts there really are. As it is they are organized 
in eight districts and five departments. Special 
Terms are held in the various counties, and the 
General Terms are practically five distinct courts. 

There is the Court of Common Pleas for the city 
and county of New York, and there are Superior, 
City, Municipal, Mayors’ and Recorders’ Courts in 
cities. 

There is the Court of General Sessions in the city 
and county of New York, and there are Courts of 
Sessions and of Oyer and Terminer, Circuit, County 
and Surrogates’ Courts in each county. 

There are the District Courts in the city of New 
York, and Courts of Justices of the Peace and Courts 
of Special Sessions in each town. 

There is the Court of Special Sessions in the city 
and county of New York, and justices’ courts and 
police courts in certain cities and villages. 

And all these courts differ, in some respects, in 
jurisdiction and practice. And the delay in some, 
if not in most of these courts amounts to a practical 
denial of justice. 

Some of these courts are composed of six judges, 
and two concurring can pronounce judgment at 
General Term. That is to say, if the opinion of one 
of them should be concurred in by three of the 
others, not sitting, the remaining two, holding a 
General Term, may yet lay down the law of that 
court. 

Can there not be devised a more simple, uniform, 
consistent and flexible system? Suppose there 
should be as many petit justices in each town, or 





ward of a city, with limited jurisdiction, civil and 
criminal, as may be necessary for the speedy ad- 
ministration of justice. 

Suppose there should be as many judges in each 
county as may be necessary for the speedy adminis- 
tration of justice, with general original jurisdiction, 
civil and criminal, at law and in equity. Call these 
latter Courts of Common Pleas, if you will. If 
necessary, there may be city and village courts. 
If so, except as to local matters, need their juris- 
diction and practice differ materially from those of 
the corresponding county, town or ward courts? 

Of course, the distinction is recognized between 
civil and criminal jurisdiction and practice, and at 
law and in equity; but in these petit justices and 
county judges, with their adjuncts of officers and 
juries, may be vested all the original jurisdiction of 
the existing courts, and it remains only to provide 
for reviews. 

In the city and county of New York there are four 
courts in which General Terms are held. The 
General Term of the Supreme Court there is almost 
constantly in session, except during vacation. The 
Court of Common Pleas and Superior Court hold 
each about four regular General Terms in a year; 
and the City Court holds a General Term, usually one 
day in each month except July and August. In the 
city and county of New York therefore, and per- 
haps in one or two other counties, it may be desirable 
to have two or more courts of review in the first 
instance; in other parts of the State a single court 
will be found sufficient for two or more counties. 
For reviews in the first instance there should be a 
Court of Appeals. It may be composed of three 
judges, two of whom must concur to pronounce 
judgment. 

Let the State be divided into departments, in 
each of which there is a Superior Court composed 
of five judges, three of whom must concur to pro- 
nounce judgment, and to which the judgments of 
the Courts of Appeals may be brought on writ of 
error. 

And then let there be a real Supreme Court, com- 
posed of seven justices, four of whom must concur 
to pronounce judgment. In ordinary cases two re- 
views will perhaps be sufficient for justice, and these 
should be allowed as of right and of course. 

For the dignity of the Supreme Court, and to 
prevent its being congested with business, its juris- 
diction should be limited to constitutional questions, 
to cases where the Superior Courts have rendered 
conflicting decisions, and where writs of error are 
allowed, not of course, but for cause. 

Reviews of the decisions of petit justices may be 
had on appeal by the Common Pleas, and again by 
the proper Court of Appeals. The Courts of Appeal 
corresponding to the General Terms of the Supreme 
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Court, will be real Courts of Appeal, and not merely 
for the correction of errors. The Supreme and 
Superior Courts will be really courts for the correc- 
tion of errors; and in the Supreme Court there will 
be a tribunal for deciding what is the law of the 
State. 

Of course such a system is too radical not to cause 
objection. It will, among other things, be con- 
sidered as mixing and confounding in confusion 
civil and criminal law, law and equity, actions and 
special proceedings, and matters peculiar to surro- 
gates. Judicial organization may be considered as 
distinct from practice; but ‘‘ sufficient unto the day 
is the evil thereof,” this letter is already too long. 

Epwarp W. CRITTENDEN. 

New York City, May 3, 1894. 


Editor of the Albany Law Journal: 

The pampblet which has recently been sent to the 
profession by Chief Judge Daly, taking grounds 
against the consolidation of courts, is both instruct- 
ive and interesting. In his logical exposition why 
such consolidation would work an injury to litigants 
and to the profession generally, he pertinently de- 
clares that the present system, by which we have 
three independent courts of equal jurisdiction in New 
York city—the Supreme, the Common Pleas and the 
Superior Court—‘‘ is the outcome of the social, com- 
mercial and political growth of the metropolis, and 
the fruit of over half a century of experience.” 

Under the system of elective judiciary which has 
obtained in this State since the Constitution of 1846, 
cogent reasons will present themselves to every 
lawyer who is familiar with the unfortunate con- 
ditions which existed in this city a little over twenty 
years ago, why consolidation of courts would be im- 
practicable and injudicious. 

If the present elective system is to be continued 
it is eminently fitting that some such amendment to 
the Constitution as is contained in the act of 1873, 
chapter 239, and in effect embodied in Judge Daly’s 
paper, should be adopted. That is, that the several 
local courts, respectively known as-the Superior 
Court of the city of New York, the Court of Com- 
mon Pleas of the city and county of New York, the 
Superior Court of Buffalo, and the City Court of 
Brooklyn, be continued with the powers and juris- 
diction they now severally have, ‘‘and original 
jurisdiction in law and equity concurrent and co- 
extensive with the Supreme Court of ail civil ac- 
tions and of all special proceedings of a civil nature ; 
and each of the judges of the said local courts has 
henceforth, in court and out of court, authority and 
jurisdiction coextensive and concurrent with that of 
a justice of the Supreme Court, in court and out of 
court, as the case may be, in all actions and special 
proceedings of a civil nature, except those pending 





in the Supreme Court. But none of said local 
courts shall hold any session without the city in 
which it is now situated by law; nor, except in cases 
where the contrary is specially provided for by law, 
shall any judge thereof act as a judge without said 
city.” And that in other respects, article 6, section 
12, of the present Constitution remain intact. 

The well-considered reasons given by Chief Judge 
Daly, why the bar should desire the continuance of 
the present system, address themselves most favor- 
ably to the profession, particularly in the city of 
New York. 

Having three independent concurrent tribunals, 
the judiciary is necessarily made more independent, 
and it is also manifest that a larger volume of busi- 
ness can be transacted than under any conceivable 
plan of consolidation of courts. The desirability 
and practicability of these co-equal tribunals is 
every day demonstrated, and the system likewise 
inures to the benefit and advantage of the litigant 
and the bar—enabling business to be dispatched 
with facility. a 

But a question perhaps which is paramount to 
those already touched upon is, whether it would 
not be wise and tend to the general purification of 
the currents of jurisprudence if we were to abolish 
the elective and adopt in its stead the appointive 
system, such in effect as obtained in this State prior 
to the Constitution of 1846, and which system exists 
and has always existed with great satisfaction in 
Massachusetts and some other States. It would, 
without doubt, tend to purification and beneficial 
results, as well as to the dignity of the profession. 
The bar is the best judge as to the fitness of a man 
for the bench. If the selection were left to the bar, 
and the appointment made by the proper executive 
of the State, respect for the judiciary by the people 
would rise to a higher level. And this, it would 
seem to me, is a vital question for the consideration 
of the Constitutional Convention. 

Twenty-five years ago, at a meeting of the bar of 
New York city for the purpose of forming the bar 
association, the general object being to improve 
and elevate the profession, Mr. James Emott, who 
was chairman of the meeting, took occasion to say, 
referring to the Constitution of 1846, which gave us 
the elective judiciary, that: ‘‘It broke down the 
bar and destroyed in effect, so far as the courts and 
the laws were concerned, what was then the profes- 
sion of the law. * * * The judges are and will 
be just what those who really made them wish them 
to be. How great a power this power to make the 
judges of a country is, whether in responsible or 
irresponsible hands, no man who has thought at all 
upon the history of the past or the conditions of the 
present is ignorant.” 

Mr. Samuel J. Tilden, at the same meeting, said: 
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“*T felt in 1846, when we embarked in that great 
revolutionary change in the judicial system which 
was made by the Constitution of that year, that it 
was extremely likely that the system itself would 
develop evils under which human society could not 
well get along.” And he said, with pride: ‘I re- 
member with the utmost satisfaction that section by 
section, in every part and in the aggregate, I re- 
corded myself against the whole thing.” 

And Mr. Henry Nicoll at the same time declared 
that the decline of respect for the bar had been 
going on for over twenty years, and that the most 
prominent of the causes of this decline was to be 
found in the revolutionary changes made in our con- 
dition by the Constitution of 1846; that it gave 
almost a death blow to the legal profession; it di- 
minished the influence of the bar; it diminished the 
respect for the courts. 

This decline was not owing alone to the fact that 
the distinction between counsellor and attorney was 
abolished by the changes in 1846, but from the fact 
that the bar became comnmionized (if I may coin a 
word), and the selection of the judiciary was thrown 
into the great maelstrom of politics, giving to the 
bench and bara commercial and political aspect and 
coloring altogether damaging. ‘‘Since the adop- 
tion of the Constitution of 1846,” said the ALBANY 
Law JourNAL, in 1870, touching upon the election 
for Court of Appeals judges in that year, ‘the de- 
cisions of the Court of Appeals have not been re- 
ceived, at least outside of our own State, with that 
respect and acquiescence which, prior to that time, 
had always been accorded to the decisions of our 
court of last resort. This was from no fault or fail- 
ing in our judges, but from the radical defects in 
our judicial system.” If the Constitutional Con- 
vention shall not go to the extent of proposing a 
recurrence to the appointive system, which existed 
prior to 1846—which if it should I believe would 
redound to its honor and to the renown of the State 
—it will, I doubt not, do nothing to curtail the 
jurisdiction of the Superior Courts of cities, but 
rather make them equal in all respects with the Su- 


preme Court. 
JoHN FREEMAN BAKER. 


‘ New York Ciry, May 10, 1894. 


. ~~ 


Hotes. 


TRANGE as it may seem; says the Westminster Ga- 
zette, there is much character in wigs. Now, of 
wigs there are two kinds; and of these the. first 
kind is fluffy, and the second is not. That is be- 
cause the first kind has hairs of which the ends are 
loose, while the ends of the hairs of the second kind 
are fixed. There is another difference. Some wigs 
are built on solid foundations, in others the hairs 


‘ 





are fixed on to the meshes of a net, and these latter 
are supposed to be better ventilated and to prevent 
the growth of legal baldness. Some learned counsel 
have wigs which come very far forward on the head, 
so that their brows seem small; others. display a 
great expanse of forehead. Sir Richard Webster's 
wig, in particular, seems to begin at the middle of 
hishead. Sir Henry James is ever freshly powdered ; 
the amount of powder is said to vary with the im- 
portance he attaches to the case, and so the back 
of his silk gown is white. Mr. Lockwood’s wig ap- 
pears to fit easily, and be large; Mr. Reid’s looks 
tight and precise. Some wigs come down to the 
wearer’s ears; others show straggling locks at the 
side of the head, which is ugly. When he was at 
the bar Mr. Justice Williams wore his wig like 
Tommy Atkins does his cap. Since his elevation it 
has been adjusted at a less perilous angle. This 
talk about wigs is perhaps flippant. But to an age 
which never wearies of Mr. Gladstone’s collars and 
Mr. Chamberlain's orchids these things can surely 
not be indifferent. 

A lawyer advertised for a clerk. The next morn- 
ing the office was crowded with applicants—all 
bright and many suitable. He bade them wait until 
all should arrive, and then arranged them all ina 
row, and said he would tell them a story, note their 
comments and judge from that whom he would 
choose. ‘‘A certain farmer,” began the lawyer, 
‘“‘was troubled with a red squirrel that got in 
through a hole in his barn and stole his seed corn. 
He resolved to kill the squirrel at the first oppor- 
tunity. Seeing him go in at the hole one noon he 
took his shotgun and fired away. The first shot set 
the barn on fire.” ‘Did the barn burn?” said one 
of the boys. The lawyer, without answer, continued : 
‘*And seeing the barn on fire, the farmer seized a 
pail of water and ran to put it out.” ‘* Did he put 
it out?” said another. ‘‘As he passed inside, the 
door. shut to, and the barn was soon in flames. 
When the hired girl rushed out with more water—-” 
‘“‘Did they all burn up?” said another boy. The 
lawyer went on without answer. ‘‘Then the old 
lady came out, and all was noise and confusion, and 
everybody was trying to put out the fire.” ‘‘ Did 
any one burn up?” said another. The lawyer said: 
‘* There, that will do; you have all shown great in- 
terest in the story.” But observing one little 
bright-eyed fellow in deep silence he said, ‘‘ Now, 
my little man, what have you to say?” The little 
fellow blushed, grew uneasy and stammered out, 
‘“*T want to know what became of that squirrel; 
that’s what I want to know.” ‘‘ You'll do,” said 
the lawyer; ‘‘you are my man; you have not been 
switched off by a confusion and barn burning, and 
the hired girl and water pails. You have kept your 
eye on the squirrel.” — Central Law Journal, 
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HE constitutionality of a tax on legacies 
and successions is questioned in Massa- 
chusetts, and a case has recently been argued 
most elaborately before the Supreme Court at 
Boston. It arises on the protest of certain 
collateral heirs against the payment of the five 
per cent tax on their legacies imposed by the 
collateral inheritance tax law of 1891. William 
G. Russell and Jabez Fox appeared for the 
complainants, and Attorney-General Knowlton 
and his assistant, Mr. Travis, represented the 
State. 

The questions raised are of great importance, 
for Massachusetts in common with other States 
is beginning to inquire whether the right of 
succession to property of decedents is nota 
taxable privilege and whether it should not be 
taxed, in view of the services rendered by the 
State in the transmission of property and the 
growth and concentration of large individual 
fortunes. The attorney-general and his assist- 
ant hold that the succession of property by 
legacy or inheritance is not a natural right but 
a privilege of the law. Dead men cannot exer- 
cise dominion over property, and have no power 
to direct its disposition. Thus the State in 
effect becomes the universal legatee, and so as- 
sumes to direct and control the distribution of 
decedent estates. If it did not, then the 
strongest hand would get the property and not 
the heirs or those named in the will. 

While apparently not taking issue on this 
point, the lawyers for the complainants rest 
their case on the terms of the State Constitu- 
tion, which confines the tax powers of the 
Legislature to the imposition of “ proportional 
and reasonable assessments” on property and 
persons, and “to impose and levy reasonable 
duties and excises upon any goods, wares, mer- 
chandise and commodities whatsoever.”” They 
contend that as the right of succession is “ the 
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common right of all mankind,” there is no 
privilege or commodity here to be taxed, and 
the succession tax certainly cannot come within 
the first or property limitation. The counsel 
for the State admit the latter point, but con- 
tend that there is a privilege attached to in- 
heritance which makes it a taxable commodity 
within the meaning of the Constitution. 

Few opinions of more consequence have ever 
been asked from the Supreme Court of Massa- 
chusetts than its judgment on this question. It 
is not to be supposed that a merely yes or no 
answer will be given, and an opinion from that 
learned tribunal on the rights of property in 
transmission after the death of the owner, as 
they exist under the Constitutién, will be of 
particular interest and importance, in view of 
the tendency of the State to divert a part of 
such property to its own uses. 


In the ALBANY Law JouRNAL of the 12th 
instant, we noted that Health Commissioner 
Emery of Brooklyn had caused Expressmen 
John H. Smith and Thomas Cummings to be 
closely quarantined in their stable in Franklin 
street, because of their refusal to submit to 
vaccination. They were taken before Mr. Jus- 
tice Gaynor of the Supreme Court on a writ of 
habeas corpus and remanded to the custody of 
their lawyer, pending the handing down of a 
decision in the case. 

On the 17th instant, Mr. Justice Gaynor filed 
his decision which sustains the writ and takes 
strong ground against the compulsory vaccina- 
tion policy which Dr. Emery has been pursuing 
since he took charge of the Brooklyn health 
department in February. In the course of his 
opinion Mr. Justice Gaynor says: 


If the commissioner had the power to imprison an individual 
for refusing to submit to vaccination I see no reason why he 
could not also imprison one for refusing to swallow some dose. 
But the Legislature has conferred no such power upon him if 
indeed it has the power to do the like. Chapter 661 of the 
Laws of 1893 (section 24) empowers all health boards ‘to re- 
quire the isolation of all persons and things infected with or 
exposed” to contagious or infectious diseases. There is no 
claim that the petitioners are infected or have been actually 
exposed to infection. But even if they were subjects for iso- 
lation by reason of infection or exposure thereto, they could 
only be detained while such, and not indefinitely until they 
yielded their bodies to vaccination. The same act directs 
health boards to provide vaccine virus, “and at all times pro- 
vide thorough and safe vaccination for all persons in need of 
the same.” This falls far short of authorizing the imprison- 
ment of those who refuse to be vaccinated. 

Life, liberty and property are inviolable, except as affected 
by express law and due process of law. Arbitrary power is 
abhorrent to our system of government. If the Legislature 
desired to make vaccination compulsory it would have so en- 
acted. Whether it be within its power to do so, and if so by 
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what means it may enforce such an enactment, are not for 
discussion here. If however it should be made by the Legisla- 
ture a criminal offense to refuse to be vaccinated, it may 
well be s' that one accused under such alaw would 
have to be tried like all other offenders in a competent court 
and after that due process of law which is guarantied to every 
one by the Constitution. * * * 

I need not discuss here the right to isolate or quarantine in 
times of pestilence. That right grows out of the overwhelming 
necessity of the case, and has its limitations. It is not being 
exercised here, for the petitioners are not being held in isola- 
tion as subjects of danger to the community, to be released 
when their bodies are no longer sources of infection, but they 
are being forcibly confined because they refuse to submit to 
vaccination and until they do submit thereto. The petitioners 
are discharged. 


Judge Green, in the United States Circuit 
Court for the District of New Jersey, has re- 
cently given an interesting decision as to the 
serving of process in suits against foreign cor- 
porations. The New Jersey statute provides 
that in personal suits or actions hrought in that 
State against foreign corporations process may 
be served upon “any officer, director, agent 
clerk or engineer.” In an action in the United 
States court the summons was served upon a 
locomotive engineer of the Delaware, Lacka- 
wanna and Western Railroad Company. The 
attorneys for the railroad company contended 
that it was not a valid service as the word “ en- 
gineer”’ was not intended to include engine 
drivers, but only to designate those engaged in 
the science of engineering, in planning and 
constructing bridges, railroads and similar 
works. It was argued that the Legislature in- 
tended to direct the service of process upon 
sgme one who was interested in the manage- 
ment or operation of the company, and whose 
duty naturally would be to notify the company 
of the service. Judge Green decides that he 
must give to the word “engineer ” its usual and 
commonplace meaning, which is that of an en- 
gine-driver, or one who manages an engine. 
The New Jersey Law Journal criticises this 
opinion, saying: “It is hard to explain why 
the Legislature should have picked out the man 
in charge of an engine in a factory, and still 
less a man who holds the throttle of a locomo- 
tive, as the man upon whom a summons should 
be served. If any of the trainmen are to be 
served, it should be the conductor, who is, in 
some sense, the representative of the company 
upon the train. The engineer has not even a 
coat pocket to put the summons in, and is not 
in the habit of delivering papers to his superior 
officers.” Our New Jersey contemporary 
thinks that the impropriety of such a service is 








not overcome by the argument that in this coun- 
try the word “engineer” is commonly used to 
designate a person who is in charge of an engine. 


There was recently celebrated in one of the 
churches in New York city a marriage by 
proxy. Miss Julia W. Morris was there and 
then married to Mr. Frank F. Gearity, who lay 
dying at the time two thousand miles away in 
El Paso, Texas. It was at the dying bride- 
groom’s request, sent by telegram, the dispatch 
being duly witnessed at El Paso, that Mr. 
Robert J. Hoey took his place, by appointment, 
as his proxy, and married him to Miss Morris. 
The law of Texas, it is said, forbids marriage 
by proxy, but the law of New York, according 
to some lawyers who have expressed opinions 
upon the subject, recognizes it. They argue 
that marriage being, according to the laws of 
this State, a civil contract, it can be made 
through an agent as well as in person. Sover- 
eigns in ancient days frequently married by 
proxy, but in modern times such a ceremony 
has been rare. The text-books on marriage 
and divorce do not quote cases directly bear- 
ing on the subject. Bishop, the leading au- 
thority in the United States, is inclined, largely 
on the authority of Swinburne, an ancient 
writer on “ Spousals,” to believe that a marriage 
by letter would be valid, and a marriage by 
proxy would probably follow the same rule, as 
Swinburne also argues in favor of the binding 
force of such a marriage. A United States 
judge in Oregon recently decided in favor of 
the validity of a Chinese marriage where the 
bridegroom, who lived in the United States, 
espoused through a relative a child of two 
years, living in China. The marriage was de- 
clared to be in accordance with Chinese law, 
and therefore valid everywhere. It may also 
be recalled that one of the anarchists executed 
in Chicago for throwing the famous bomb 
among the police in Haymarket Square claimed 
to be married by proxy to Miss Nina Van 
Zandt. The validity of that ceremony was 
widely questioned, but was not tested in the 
courts. Whether New York’s more recent case 
of marriage under power of attorney will be 
disputed we do not learn, but until the courts 
shall have passed upon a ceremony of this sin- 
gular character it would seem to be of question- 
able regularity. 
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The crime of Altenberger, who murdered 
his sweetheart for no other purpose, apparently, 
than to get the little money she had saved, is 
particularly atrocious. No man ever more 
richly deserved the severest punishment that 
human laws have devised. The wretch offers 
but one fantastic excuse. He says that he tried 
to kill the girl because she is a Catholic and he 
a Protestant, and that consequently it was im- 
possible for him to marry her. This explana- 
tion reminds one of that offered by a certain 
Frenchman who had killed his wife. The 
Frenchman said that his life with the woman 
he killed had become simply intolerable. 
“But,” said the judge, “if she was all that you 
say she was, why did you not get a divorce?” 
“A divorce?” echoed the murderer, “Your 
Honor, I had religious scruples! ” 





A court at Elizabeth, N. J., finds itself in a 
difficult dilemma. Mrs. Ernestine Wenzel, a 
family servant, has been convicted of stealing 
her own money, and the judge is taking time 
to consider what sort of judgment should be 
entered up in the case. Mrs. Wenzel was em- 
ployed by a man named Sauer, of Rahway. He 
missed one day the sum of $180, and like many 
other people jumped to the conclusion that the 
servant had stolen it. He searched her room 
and found that sum between the leaves of a 
prayer-book. Mrs. Wenzel was arrested and 
placed upon trial. She said the money was 
her own, and produced witnesses who testified 
that they had paid her notes such as were found 
in the book. But the jury brought in a verdict 
of guilty. In the meantime Mrs. Wenzel had 
entered a suit against Mr. Sauer for the re- 
covery of her money, and before the judge had 
passed sentence in the criminal case the jury 
in the civil case decided that the money be- 
longed to Mrs. Wenzel, and gave her a verdict 
for the amount against Sauer. Plainly some 
one had blundered, and at last accounts the 
judge of the criminal court was in a quandary. 


The application for the probate in England 
of the will of the wife of Dr. Brown-Sequard, 
the famous Paris physician, called forth an in- 
teresting decision in the English High Court of 
Justice as to alienation of citizenship. Mrs. 
Brown-Sequard was of English birth and mar- 





ried in Paris an Englishman who was domiciled 
in France. After her first husband’s death, 
she was married to Dr. Brown-Sequard, who 
was also of English birth, but who became a 
naturalized Frenchman a year after the mar- 
riage. Mrs. Brown-Sequard died a few months 
before her husband. She had made a will in 
the English form while on a visit to England 
in 1880. * According to the English law the 
wife became a Frenchwoman as soon as her 
husband became a naturalized Frenchman, but 
by the French law she remained an English- 
woman. The will was not in accordance with 
the requirements of French law, but the French 
court would give effect to it as the will of an 
Englishwoman made in England. The Eng- 
lish High Court admitted the will to probate, 
as it was duly executed according to English 
law, and would be regarded by the French 
court as valid, though one tribunal would be 
bound to consider her an Englishwoman and 
the other a Frenchwoman. 


March 30, this year, the supervisors of Rens- 
selaer county, N. Y., completed the making of 
a new grand jury list, taking unusual pains with 
it, and the result of their work was eminently 
satisfactory, giving promise of such a represen- 
tation of intelligence and character in the grand 
jury room as is rarely seen there. 

April 18, the Troy committee of public safety 
mailed a circular letter to the three hundred 
gentlemen whose names the supervisors had 
put in the box. They didn’t say any thing 
about the murder of Robert Ross at the Troy 
polls nor about any of the concerted crimes 
against the suffrage of which that murder was 
the culmination, but they pointed out the 
powers and duties of grand jurors as set forth 
in the Code and the law books, and expressed 
a hope that these powers would be exerted and 
these duties performed intelligently and fear- 
lessly. 

The drawing of the grand jury did not take 
place until April 27 —nine days after this letter 
was mailed. County Judge Griffith alluded to 
the circular letter in his charge to the grand 
jury last week, and spoke of it as an instance 
of mistaken zeal. But in talking about the real 


business in hand, he said: 

Never in the history of this county has a grand jury been 
confronted with a more important duty than is now presented. 
You will be called upon to inquire of crimes committed in this 
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county which have done more harm and positive injury to the 
city of Troy and its interests than If it had been scourged with 
pestilence or afflicted with famine; crimes which strike a 
death blow to the vital principles of free government; which 
set at naught the will of a sovereign people and allow the 
damnable, wicked, lawless actions of a mob to voice the senti- 
ments of an outraged public. The same voice which thundered 
at Sinai ‘“‘Thou shalt not kill,” has again spoken in no un- 
meaning sound, and through the instrumentality of His people 
has said crime must be made odious and criminals must be 
punished. 


Among the cases lately decided by,the Court 
of Appeals was that of Gray v. Green, which is 
only one example of the unfortunate combina- 
tions of colors to be noted in the indexes of 
the reports. Gray and Green were partners, 
but could not agree. Some of the other colors 
fail to harmonize. Green v. White was carried 
to the Commission of Appeals, and a few years 
later in the same tribunal were considered the 
disputes between Brown and Cherry. Gray was 
the commissioner who delivered the opinion. 
That White and Brown could not harmonize is 
not remarkable, and more than one case of Black 
against White will be found in the reports of 
this State. Black against Black is occasionally 
met, Green against Green is a more common 
title, White against White is not unusual, and 


Brown against Brown is still more frequently 


noted. There is no Blue or Red, but a little 
“Matter of Reddish”’ is met with in the State 
Reporter, and a case was recently reported in 
the ALBANY Law JouRNAL in which the 
opposing counsel were both named Brown and 
the judge who rendered the decision was also 
Brown. 


The JouRNAL must congratulate the mem- 
bers and officers of the New York State Bar 
Association on the passage of Hon. William 
Sulzer’s Assembly bill, No. 419, known as the 
bi!l for the “uniform system of examination for 
admission of attorneys to the bar.” 

This bill was signed on Wednesday, May 23, 
by Governor Flower, and is a law at the present 
time in so far as the power given for the pro- 
mulgation of the rules by the Court of Appeals 
for admission to the bar is concerned and the 
appointment of the three commissioners who 
are to serve as the State board of examiners. 
In other respects, that is, the examination un- 
der the new system, the bill does not go into 
effect until January 1, 1895. 

Under J. Newton Fiero’s presidency of the 
New York State Bar Association the measure 





was first presented to the Legislature, and in 
1893 it passed the Assembly and would have 
passed the Senate but for the request of a mem- 
ber of that body that it be laid aside for his 
consideration, which prevented its passage at 
the last moment. This year the Bar Associa- 
tion again took up the measure, and the most 
interesting topic of discussion at its annual 
meeting held in this city in January was the 
discussion of a “uniform system of examina- 
tion” by the deans of the various law schools 
of the State, by Bishop Doane, of Albany, and 
other gentlemen of ability and learning. Nota 
single voice was raised at the meeting of the 
State Bar Association against the passage of the 
bill, and it was drawn and introduced in the 
Assembly by Hon. William Sulzer, passed that 
body with but three dissenting votes, and was 
sent over to the Senate, where it was finally 
passed by a vote of 24 to 8. 

Mr. Fiero, the former president of the State 
Bar Association and Tracy C. Becker, its presi- 
dent, and also a member of the Constitutional 
Convention, have been actively engaged in fos- 
tering and advancing the bill, and it is through 
their instrumentality and earnest efforts as well 
as by the combined effort of the members and 
other officers of the association that the meas- 
ure has at last become a law, and that the 
State of New York again takes the lead in 
reforms necessary and essential to the legal 
profession. The writer fully appreciates the 
feeling in this State and in other States regard- 
jng a measure of this kind, and has received 
numerous communications from other States 
of the Union requesting a copy of this bill and 
asking at various times as to its status and as 
to whether it would probably become a law or 
not. There is no doubt but that the legal pro- 
fession of this and other States needs just such 
a system as is proposed in this law in order to 
protect the members of the profession and pub- 
lic not only from incompetent but also from 
worthless and dishonest practitioners. 

We suggest to the new committee of law ex- 
aminers, when appointed, that they carefully 
revise the list of attorneys of the State of New 
York, that they add such names of persons as 
shall be admitted by them, and see that the 
regulations of the Code as to what persons 
shall practice in courts of record shall be 
strictly enforced in so far as they are able. 
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With the ripening of this system of examina- 
tion for the bar, and with the careful record of 
the attorneys of the State, the profession will 
be greatly elevated in its tone, in the character 
of its members, and in its utility to the public, 
and we trust that the confidence of the people 
will be gained by our profession yearly, more 
and more, by reason of the benefits and results 
which this bill must surely bring. 


A correspondent of the Vew York Tribune, 
writing from East Orange, N. J., makes a curious 
suggestion in regard to jury reform. He pro- 
poses that we have professional jurymen as well 
as professional judges. If two hundred would 
answer the purpose in New York city ata salary 
of $2,500 a year, the cost would be half a 
million a year. Ought we not to be willing, he 
asks, to be taxed for pure justice as well as pure 
water, etc.? Considering the rush for the offices 
generally, it would be easy to find the requisite 
number of men of character and intelligence 
who have be¢h thrown off the track of business 
by misfortune. Men thirty years old, who 
have graduated from college, and studied law, 
should be preferred. Such men appointed by 
the judges for ten years or life on nomination 
of the bar association from many applicants 
would make a jury which (drawn by lot, of 
course) ought not to be challenged except for 
personal interest in the case.- If the present 
system tends to the selection of the ignorant 
and stupid, and only “‘omniscience can tell 
what a jury will do,” says this correspondent 
we are under the tyranny of chance and our 
boasted freedom is a dream. Of course, the 
action of the Constitutional Convention will be 
necessary. The experiment might be tried in 
New York city, where there is a great deal of 
law business and wealth to bear the expense. 


In the twenty-fifth annual report of the 
Missouri insurance department, just out, Su- 
perintendent Waddill declares his belief that 
there should be no suicide clause in life insur- 
ance policies, but that all suicides should be 
considered insane and not responsible for their 
acts; while on the other hand, Actuary A. F. 
Harvey, of the same department, classifying 
suicides under various headings, gives his im- 
pression that a large proportion of them are 





perfectly responsible for their acts, and adds 
that life insurance companies should not be 
called upon to pay claims arising from crimes 
which their policies prohibit and which their 
premiums were never intended to cover. 


The English law of libel has become some- 
what complicated by recent decisions as to what 
is “ publication.” It has been held that aman 
who dictates a letter to a shorthand clerk and 
has it copied in a letter-press book, publishes 
the libel to a third person; but more recently 
it has been decided, that solicitors were not - 
liable when they wrote a defamatory letter 
which was communicated to their clerk in the 
ordinary course of their business. A distinc- 
tion is made between a merchant anda lawyer, 
because a merchant cannot ordinarily be called 
on to write defamatory matter, while a lawyer 
is often obliged to write defamatory statements, 
and if he does so without any malice he is not 
held liable. 

IN THE MATTER OF ASSEMBLY BILL 419, 
ENTITLED “AN ACT TO AMEND SEC- 
TION FIFTY-SIX OF THE CODE OF PRO- 
CEDURE.” 


To the Governor of the State of New York: 

The committee of the New York State Bar Asso- 
ciation having in charge the matter of the above en- 
titled bill, respectfully presents the following con- 
siderations: 

For a long period of years, in fact during the en- 
tire existence of the Supreme Court in this State, it 
has exercised the power of appointment of examiners 
to ascertain the fitness of candidates for admission 
to the bar. A few years since rules and regulations 
were adopted by the Court of Appeals as to require- 
ments for such admission which have subsequently 
been amended from time to time so that there is left 
in the Supreme Court at this time only the power 
of appointment of examiners whose duty it is to con- 
duct a written and oral examination to test the fit- 
ness of the student for admission. The power is 
therefore at this time divided in an exceedingly in- 
convenient manner between the Court of Appeals, 
by which the rules and regulations are made, and 
the Supreme Court at General Term, which is the 
appointing power as to the examiners who are to 
judge of the fitness and qualifications of the appli- 
cants. Owing to the fact that there are five General 
Term departments in the State, there has gradually 
grown up a lack of uniformity in the character of 
the examinations conducted by the different General 
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Terms. The examiners serve without compensation 
and are appointed for a brief period, necessarily 
being unable to devote such time and attention to 
the matter as its importance demands, and as is 
always the case where service is rendered without 
compensation this matter must take a secondary 
place in their consideration and action. 

In view of the short terms and the number of ap- 
pointing powers, much laxity has also grown up in 
the system of examination, so that it has become a 
scandal to the profession by reason of students ac- 
quiring a residence sufficient for the purpose of ex- 
amination in some one district where they deem 
themselves able to be admitted with less difficulty 
and upon slighter acquaintance with the principles 
of the law, than in others where the rules adopted 
by the Court of Appeals are more strictly enforced. 
This has for very many years been a matter of 
criticism by the profession, and urgent efforts have 
been made from time totime for relief, the New 
York City Bar Association having a few years ago 
appointed a committee charged with that duty, by 
whom the matter was pressed for a considerable 
period but finally abandoned by reason of lack of 
active and energetic support on the part of the 
members of the profession at that time. 

The importance of this matter.is shown by the 
fact that during 1893, 1124 certificates of commence- 
ment of clerkship with the view of admission to the 
bar have been filed with the clerk of the Court of 
Appeals, as against 961 for the preceding year, and 
that the number of students annually admitted to 
practice is between four and five hundred. 

Some two years ago the matter was agitated in 
the New York State Bar Association resulting in a 
discussion at the session of 1893 of the question: 
‘‘Is a uniform system for admission of attorneys 
throughout the State and a uniform system of -ex- 
amination desirable, and if so, how can it be ob- 
tained?” After full discussion of the subject, a 


resolution was adopted that a committee of five be- 


instructed to draft a bill, after consultation with 
and on approval of the judges of the Court of Ap- 
peals, which should provide some system for uni- 
form examination for admission to the bar of the 
State and submit the same to the Legislature. 
Under this resoiution, a committee consisting of 
Messrs. Becker, Marshall, Whitaker, Preston and 
Fiero prepared a bill which was introduced in both 
houses, passed the Assembly of 1893 and was upon 
the order of third reading at the adjournment of 
the Senate and only failed of passage by having 
been laid aside for examination at the request of a 
senator. This action of the Legislature called the 
attention of the profession very sharply to the ne- 
cessity for legislation of this character and resulted 
in such action being taken that at the annual meet- 





ing of the New York State Bar Association in 1894, 
this subject was one of the prominent measures for 
discussion, and papers on “Uniformity in bar ex- 
aminations” were presented by William A. Keener, 
dean of Columbia College Law School; George 
Chase, dean of New York Law School; Austin 
Abbott, dean of Law School of the University of 
New York; Abner C. Thomas, dean of Metropolis 
Law School; Leroy Parker, vice-dean of Buffalo 
Law School; H. B. Hutchins, associate dean of 
Cornell University School of Law, and by Rt. Rev. 
William C. Doane, vice-chancellor of the University 
of New York, by all of whom the bill now before 
the chief executive for sanction was heartily in- 
dorsed and approved. 

Among other matters submitted at the meeting of 
the association was a communication from the chief 
judge of the Court of Appeals, approving of the ob- 
ject of the bill, and on motion it was resolved that 
the bill, as presented by the committee, be amended 
so as to conform to the views submitted at the 
meeting, and when sé amended that the committee 
having the matter in charge be instructed to re- 
quest its passage at the present session of the Legis- 
lature. This resolution was unanimously carried 
and the committee proceeded to take action by way 
of procuring the passage of the bill. It was 
promptly reported by the committee on codes in 
the Assembly and passed that body with only 
three dissenting votes. Upon being called up 
in the Senate, having been reported by the 
committee on the judiciary, it received fourteen 
votes, and upon being reconsidered was called up 
and subsequently received twenty-four affirmative, 
votes. 

In the meantime the members of the association, 
to the number of nearly four hundred, had peti- 
tioned the Legislature as follows: ‘*To the Legis- 
lature of the State of New York: I favor Assembly 
bill No, 419, amending section 56 of the Code of 
Civil Procedure, and providing for a uniform sys- 
tem of examination for admission to the bar, and 
request that it be enacted.” These petitions are 
now submitted to the executive upon the question 
as to whether the bill should become a law, to- 
gether with action taken by the students of the Al- 
bany Law School, who unanimously request the 
passage of the bill by resolutions attached hereto. 
Similar resolutions were also passed by the students 
of the Buffalo Law School, students of the Law 
School of Cornell University, and of the New York 
Law School, and presented to the Legislature. The 
bill is also favored by the American Lawyer and the 
ALBANY LAw JouRNAL, both periodicals devoted to 
the interests of the law. 

There is therefore a unanimous sentiment in favor 
of the passage of the bill on the part of the faculty 
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and students of the law schools of the State, and on 
the part of the members of the bar, and a practical 
unanimity in the Legislature upon the subject. 
There has, so far as we have been able to learn, 
very slight opposition developed itself during the 
two years of agitation on the subject, while active 
interest has been manifested by members of the 
American Bar Association and the associations of 
the bar of many other States, and the question of 
legal education has been much discussed and con- 
sidered. Inquiries as to the success of the move- 
ment in favor of a uniform system have been received 
from numerous quarters throughout the United 
States congratulating the profession in the State of 
New York upon having made a step forward by 
reason of the possible adoption of such a measure. 

We respectfully submit that it would be very 
much to be regretted if, after the unanimous ap- 
proval the bill has received from the bar, from the 
students and from the Legislature, it should at this 
hour fail to become a law, and disappoint the just 
expectations which have been founded upon it, that 
the bar would, through its operations, be improved 
and elevated in its tone and character. 

As a clear indication that this is a judicial duty, 
we call attention to the fact above set forth, that 
this function has always been exercised by the 
court. 

All of which is respectfully submitted on the part 
of the association. 

May 23, 1894. Tracy C. BECKER, 
President State Bar Association. 

E. G. WHITAKER, 
Chairman Executive Committee. 
J. Newton FIERo, 
Chairman Committee on Law Reform. 
Lewis MARSHALL, 
Cuas. M. PREsTON, 
Committee on Legislation New York State Bar 
Association. 


DUTIES OF ADJOINING COUNTIES AS TO 
REPAIRING CONNECTING BRIDGES. 


NEW YORK COURT OF APPEALS, APRIL, 1894. 


PEOPLE, EX REL. KEENE, v. BoARD OF SUPERVISORS 
OF QUEENS COUNTY. 


If a bridge, part of a highway, over tide water which divides 
two counties, become out of repair, itis the duty of the 
boards of supervisors of both counties to make the repara- 
tion, even though the same require that the bridge be re- 
built, the expense thereof being a joint and equal charge 
on the two counties. So held under chapter 18 of the Laws 
of 1892, it being conceded that chapter 290 of the Laws of 
1891, which was intended to apply to the particular bridge 
in question, is unconstitutional. 

Mandamus will lie to compel the supervisors of the respective 
counties to take such action as is necessary for the per- 
formance of such duty; and a citizen of one of said coun- 
ties, owning property therein, who is injured or put to in- 
convenience by reason of the non-repair of the bridge, is 
entitled to be a relator in the mandamus proceeding. 





The court cannot control the discretion of the supervisors of 
.the respective counties in determining the particular form 
or manner in which they shall execute their duty so long 
as they act in good faith. A demurrer to an alternative 
writ of mandamus will not however be sustained if the 
substantia! right be set out, because the relator asks for too 
much and mistakes to some extent the relief to which he 
is entitled. In such case the court in awarding the per- 
emptory writ may frame it according to the just rights of 
all the parties. 

Section 7 of chapter 907 of an act of Congress, passed Septem- 
ber 19, 1890, providing for the obtaining of the approval of 
the secretary of war as to location and plans of bridges to 
be constructed, does not justify inaction on the part of the 
supervisors, though it might excuse them in a proceeding 
for contempt, where it appeared that such consent, al- 
though sought in good faith, could not be procured. 





Roswell W. Keene, for appellant. 


Francis H. Van Vechten, for respondent. 


AnpreEws, C. J. The demurrer to the alternative 
writ presents the question whether upon the facts 
alleged a duty rested upon the boafds of supervisors 
of the counties of Kings and Queens to rebuild the 
bridge over Newtown creek, on Maspeth avenue, 
where a bridge previously existed connecting the 
avenue in Queens county with the portion of the 
avenue in the county of Kings within the city of 
Brooklyn, and whether the remedy by mandamus in 
this proceeding should be awarded. The alternative 
writ, after reciting the facts stated in the petition, 
commands the boards of supervisors of the respect- 
ive counties to construct a bridge over the creek at 
Maspeth avenue, specifying the width and other 
particulars conforming to the description in the act, 
chapter 290 of the Laws of 1891, which authorized 
and empowered the boards of supervisors of the two 
counties to build a bridge at the point in question, 
‘*or to show cause,” etc. The proceeding was com- 
menced after the passage of that act, in reliance, 
doubtless, upon its validity. Butit is now conceded 
that the act was in contravention of the constitu- 
tional provision (art. 18, § 3) prohibiting the State 
Legislature from passing local bills providing for 
building bridges, etc., and authorizing the enact- 
ment by the Legislature of general laws conferring 
upon boards of supervisors powers of local legisla- 
tion. If the only duty resting upon the boards of 
supervisors of the two counties in respect to the 
bridge in question was that attempted to be created 
by this statute, the proceeding must of necessity 
fail. But if there was an antecedent or subsequent 
duty imposed by other statutes now in force to re- 
build the bridge, and that duty is sufficiently set 
forth in the writ, the writ may go and that duty may 
be enforced; although the relator may have pro- 
ceeded upon a mistake as to the validity of the act 
of 1891, unless upon technical objections to the form 
of the writ, he must be remitted to a new proceed- 
ing. 

Before considering the question of form we shall 
consider the primary question whether a duty is im- 
posed by law upon the boards of supervisors of the 
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two counties to rebuild the bridge independently of 
the act of 1891—that is, a duty disclosed upon the 
face of the writ, either absolute or conditional, 
which the defendants have failed to perform. It is 
averred in the writ that Maspeth avenue was open 
as a highway in 1836; that it was the main thorough- 
fare of travel from the city of New York and Wil- 
liamsburgh (now Brooklyn) to Queens county; that 
in the year mentioned a draw-bridge was constructed 
over Newtown creek at Maspeth avenue for public 
travel; that the said avenue and bridge have con- 
tinued as a turnpike, plank road, or as a public 
highway from 1836; that the turnpike and bridge 
company abandoned the road and bridge many years 
ago, and that for a period of five consecutive years 
(after such abandonment) the road and bridge were 
used as a public highway; that the bridge a num- 
ber of years ago became out of repair and was taken 
down or destroyed, and has not been rebuilt, etc. 
These and other facts alleged in the writ sufficiently 
show, on demurrer, that Maspeth avenue was a pub- 
lic highway, and that the bridge constituted a part 
of the same. 

* The duty to repair a bridge on a highway which 
has become out of repair is imposed by statute upon 
some local authorities. Under the general statutory 
system of this State the duty is placed on the towns 
or municipalities in which they are located, and not 
upon counties, as in England, although many ex- 
ceptions have been created by special statute. Hill 
v. Supervisors of Livingston County, 12 N. Y. 52. 
It appears by the writ that Newtown creek is a 
navigable stream within the ebb and flow of the 
tide, and constitutes, at the point in question, the 
dividing line between Kings and Queens counties. 
The case therefore is brought within section 68 of 
the county law of 1892, chapter 18. That section 
(which is substantially a re-enactment of subd. 5, 
§ 1, of chap. 482 of the Laws of 1875, as amended 
by chap. 320 of the Laws of 1880), after declaring 
that ‘‘the board (of supervisors) shall provide for 
the care, maintenance and repair of any draw or 
other bridge,” etc., and providing how the expenses 
shall be apportioned and paid, proceeds as follows: 
‘*But where such bridge shall span any portion of 
the navigable tide waters of the State, forming at 
the point of crossing the boundary line of two coun- 
ties, such expense shall be a joint and equal charge 
on the two counties in which the bridge is situated, 
and the board of supervisors in each of such coun- 
ties shall apportion such expense among the several 
towns and cities,” etc. The duty imposed by this 
section upon the board of supervisors of two counties 
divided by navigable tide water, spanned by a 
bridge on a highway crossing the stream, to keep 
the same in repair, is plainly administrative and 
mandatory, and not discretionary. It is power con- 





ferred in the public interest and for the public 
benefit, and is imperative within many authorities. 
See People v. Supervisors of Otsego County, 52 N. 
Y. 401; Com. v. New Bedford Bridge, 2 Gray, 339. 

Upon the facts stated in the writ, which on de- 
murrer are to be taken as true, we have the case of 
a bridge, part of a highway over tide water which 
divides the counties, which has become out of re- 
pair, and the reparation of which requires that the 
bridge shall be rebuilt. The statute casts upon the 
two boards of supervisors the duty to make the re- 
paration. This duty, the two counties understood, 
was imposed upon them, since they united in ap- 
proving the bill which culminated in the law of 
1890, but which is now conceded to be unconstitu- 
tional. The writ shows that the supervisors of 
Kings county have refused to pass any resolution 
authorizing the construction of a new bridge, and 
the supervisors of Queens refuse to proceed further 
than they have already gone. We think the de- 
murrer was not well taken, unless some of the tech- 
nical objections must prevail. The relator, as a 
citizen of Queens county owning property on Mas- 
peth avenue, who is injured by the inaction of the 
supervisors, and who is put to inconvenience by 
reason of the non-repair of the bridge, is entitled to 
be arelutor in this proceeding. Jn re Baird, 138 N. 
Y.95. The command of the writ is undoubtedly too 
broad. It is for the boards of supervisors to determine 
the character of the bridge to be built, so only that 
it meets the public need. The statute of 1890 being 
out of the way, it is the office of the writ in this 
case to put the boards of supervisors in motion. 
The court cannot control their discretion in deter- 
mining the particular form and manner in which 
they shall execute the duty imposed upon them so 
long as they act in good faith. The strictness 
which formerly prevailed in mandamus proceedings 
has been greatly modified by statute and the decis- 
ions. The alternative writ is now equivalent to the 
complaint in an action, and the demurrer and return 
stand as a demurrer or answer in an ordinary suit. 
If the substantial right is set out in the writ, the 
proceeding will not fail because the relator asks for 
too much or mistakes to some extent the relief to 
which he is entitled. The court, in awarding the 
peremptory writ, may mould it according to the 
just rights of all the parties. Code Pro., §§ 2067, 
2090; People v. Nostrand, 46 N. Y. 375; People v. 
Railroad Co., 58 id. 152; People v. Wilson, 119 id, 
515. 

The objection that under section 7 of chapter 907 
of the act of Congress passed September 19, 1890, 
the boards of supervisors cannot proceed to con- 
struct the bridge until the location and plans shall 
have been approved by the secretary of war, may 
excuse them in a proceeding for contempt, in case 
it appears that such consent has been sought in good 
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faith’ and cannot be procured. We think the exist- 
ence of this statute does not justify inaction, and 
the“ matter can be provided for in the peremptory 
writ, if one shall be issued. 

We think the demurrer was not well taken, and 
the judgment should therefore be reversed, with 
leave to the defendant to answer on payment of 
costs. 


All concur. Judgment reversed. 


COUDERT ON THE LEGAL PROFESSION-- 
HE ANSWERS SOME QUESTIONS. 





R. A. E. WATROUS writes to the Washington 
Post: It is not unusual to think of Mr. F. R. 
Coudert as French by birth as well as descent, but 
as a matter of fact, he is more of a New Yorker than 
nine-tenths of the leaders of the New York bar. He 
was born there in 1832 and educated at Columbia 
College, which he entered at fourteen. Knowing 
something of Mr. Coudert’s time-saving methods of 
expressing himself for the public prints, I spent the 
odd hours of some ten days before my visit to him 
in drafting a set of questions which would cover 
every point that I could think of public interest in 
connection with the profession of the law. After I 
had stated my purpose and Mr. Coudert had assented 
to its propriety his first word was ‘‘ Are your ques- 
tions prepared?” For answer I drew them out of 
my pocket. 

‘*Very well,” he said, ‘‘I will answer them.” 

Two days afterward the following clear, incisive, 
and judicial deliverance on the opportunities, the 
duties, and the tendtncies of the lawyer of to-day 
was in my mail box. Mr. Woudert has not repeated 
the language of the queries propounded, but each 
of his numbered propositions is a specific answer to 
a'specific question. The ‘‘interview” runs as fol- 
lows: 

‘*1. Ido not believe that ‘the influence of the 
growing power of corporations on the bar’ has any 
effect either in lowering or raising the standard of 
the profession, A corporation is simply a rich 
client, and whether his name is Croesus or the Great 
American Corporation makes very little difference. 
Few lawyers (although there are a few) confine 
themselves exclusively to the service of a single cor- 
poration, and that corporation they serve of course 
with all possible fidelity and zeal. 

“ Generally speaking, prominent lawyers are to-day 
for and to-morrow against these associations, and 
are as much interested in defeating as in promoting 
their views. I have not been able to see that the 
standard of the profession has been in any way 
affected by this circumstance. 

‘*2. That the profession has been to some extent 
‘commercialized ’ I am not prepared todeny. Iam 





inclined to think that the high professional standard 
has declined since the time when the fee was an 
honorarium and the counsel was prohibited by law, 
as well as by his own self-respect, from dragging a 
recalcitrant client into court, and throttling him 
until he disgorged a fee. 

‘*A virus of avarice has undoubtedly been inocu- 
lated into our body, but thisis the result of general 
commercial causes. A life of comfort, the fascina- 
tion of a luxurious life, and an instinctive disposi- 
tion of our guild to keep step with others in the 
race for riches have undoubtedly modified the old 
spirit of our professional forefathers. Then, too, 
with our growing population the ranks of the bar 
have swollen in number, so as to submerge the old 
spirit of dignified and professional self-control. 
The lawyer wants to be rich because everybody else 
seeks to be rich. Young men who would never 
have dreamt of professional eminence rush into the 
profession headlong, with vague aspirations of be- 
coming somebody and something in the shortest 
possible space of time. The majority of them, I 
believe, do not care so much for the prospect of a 
justiceship of the Supreme Court of the United 
States as of a handsome income, which will permit 
them to taste of those pleasures and luxuries which 
wealth alone can give. But others may be said to 
do the same. Doctors, for instance, and I am not 
absolutely certain, but would not like to deny under 
oath, that the fashionable clergyman has been tainted 
by a homeopathic dose of the poison. Yet I still 
claim for our profession that, relatively speaking, it 
is as high in comparison with the rest of the com- 
munity as ever. 

‘**3. Much is said about the decline of forensic 
eloquence, but the proposition that true cloquence 
is losing its force and power is not, to my mind, 
true. Eloquence can never die or fail of its effect, 
if it is real eloquence; that is, such form of speech 
as is best calculated to rouse and stimulate the 
dormant passions of men. Demosthenes was elo- 
quent, and so was Lincoln; their style of oratory 
was different, because their audience was different. 
The true orator will now produce his effect when- 
ever he has found and is able to use the key which 
unlocks the breast of his listener, and subjugates 
that listener’s will to his own. 

‘““You may change your system of laws, but 
whether you are governed by common law, civil 
law, code law, or any other, human nature remains 
the same, and the mass of mankind offers itself a 
ready prey to the master of apt speech. 

‘“*4, I donot think that codification in New York 
has been a success. The Code of Civil Procedure 
has grown from a timid, shrinking baby, dressed in 
three hundred or four hundred brief sections, into 
an aggressive, self-sufficient octavo that has puzzled 





354 


THE ALBANY LAW JOURNAL 


c 





the courts, baffled the lawyers and ruined the clients 
for half a century. I presume however that pre- 
scription has given it a place in our system, and that 
no efforts on the part of the bar or the community 
will dislodge that code. 

‘* As to the Criminal Code, it has probably worked 

reasonably well. As punishments are arbitrarily 
fixed and should be certain, it is reasonable enough 
that an attempt should be made to formulate into 
code form the criminal law of the State. As the 
judges of our criminal tribunals seem to be satisfied, 
I presume, that with occasional modifications, that 
system will endure. 
_ **As to the proposition of enacting our common 
law into a Civil Code, I think that the good sense 
of our people is opposed to it. If it has taken hun- 
dreds of volumes of judicial decisions to construe 
rules of practice, what would it be if all the rela- 
tions and interests of the citizen were determined 
or sought to be fixed in a single code? Where would 
be the certainty of such a code, with an annual 
Legislature tampering with every section upon the 
slightest provocation? How would the system be 
improved when the judges undertook in lengthy 
opinions to construe the sections? And how long 
would it be before the language of the code itself 
would be lost sight of, and justice, discouraged and 
baffled, would go back to the old system to search 
for truth in the decisions of the courts? It seems to 
me that until the evils of our system are proved to 
be very much greater than they are, we should bear 
with the ills we have rather than fly to others we 
know not of. 

‘*Empirical attempts upon the health of our body 
politic are too risky and expensive to be conducted 
without great circumspection. It is usual to cry 
that lawyers are opposed to a code, because it would 
bring the law within the reach of the layman, but no 
person of average intelligence and ordinary fairness 
will believe this. If he does, our experiment that 
I have alluded to above in the way of a code of pro- 
cedure ought to send him off with silence and shame 
into solitude and penitential meditation. 

‘*7. I see no objection to the admission of woman 
to the bar, but I do see great injustice in excluding 
her if she is fit te assume its duties. It may be that 
she may help to ‘overcrowd the profession,’ but 
that is no answer to her claim. Why should she 
not, if she has the ability, seek for an honorable 
livelihood in the same ranks with her male brethren? 
Portias may not be common, but why should not 
every refined and intelligent woman have a chance 
to become one if she likes? It is indeed a weak and 
pitiable plea on the part of man to say that there is 
no reason’ for him to expand and grow fat, and that 
therefore the weaker bodied sisters must be left out. 
This is a man’s argument, but not a manly one. 





‘10. What amount a practitioner of ‘ordiéaary 
ability, education, and good fortune’ may expect is 
a question that does not admit of any answer. 
What do you call ‘ordinary good fortune,’ for in- 
stance? Does it imply good luck, wealthy relations, 
an honorable name, and other Ylements which 
happily used may lead to success? The scale isa 
wide one; the gamut runs from nothing to an an- 
nual fortune. There are lawyers in the large cities 
—I speak especially of New York—whose annual 
income would be a respectable estate of itself. 
There are others fairly intelligent and well educated 
who would be infinitely better off as first-class 
artisans. Men are born free and equal, says our 
Declaration of Independence, and truly, but after 
they are born the rule stops running. The blind 
goddess and the chances of life create different op- 
portunities, even for men whose claims would seem 
to be equal. When you consider however the enor- 
mous diversity in the gifts of men and the lottery 
of favorable chances, it is wise to stop guessing. 

‘11. Arbitration has shown itself a simple and 
easy process of reaching a settlement of disputes 
without delay and expense. It has found favor 
with the various associations of men who are united 
for business purposes. The unconscionable charges 
which it has of late years been fashionable to make, 
the desperate attempt of young men to squeeze out 
of the chance client all that can be had short of 
absolute destruction, have created a reluctance on 
the part of merchants, brokers, and others to en- 
gage in the game of litigation. Perhaps they are 
wise; and yet all really important questions, where 
principle is involved, are best Settled by the courts 
of justice. The process is expensive and tedious, 
but as Moliére has said of medicine, ‘it is better for 
a patient to die according to the rules of art than to 
get well by not following them.’ ” 

He who reads, marks, learns, and inwardly digests 
the above may arrive at the golden secret of com- 
bining a great business with a high and honorable 
calling. 


CONNECTICUT DECISIONS—RECENT 
WORK OF THE SUPREME COURT OF 
ERRORS. 


DART 4 of volume 63 of the Connecticut Reports 

embraces a number of decisions of the Supreme 
Court of Errors of more than usual interest, involv- 
ing several interesting questions not before passed 
upon in that State. 

The case of‘ Sanford v. Peck et al. was a suit 
brought against a warehouseman for the conversion 
of merchandise placed in their care for storage. 
The chief question was whether recovery could be 
had on such a complaint for damage caused by neg- 





THE ALBANY LAW JOURNAL. . 


— 


355 








ligence of defendants prior to conversion, the 
court deciding that a complaint alleging simply 
con ersion was not sufficient. Of more interest is 
the meaning given to the expressions “actual 
value,” ‘‘market value” or ‘‘ market price,” the 
court holding them to mean the price or value of an 
article established or shown by sales, public or pri- 
vate, in the way of ordinary business. 

The Norwalk Gas-light Co. v. Borough. of Nor- 
walk presents the question of municipal liability for 
negligence of contractors in constructing public 
works. The suit was brought to recover damages 
for injury done to the pipes of the plaintiff com- 
pany in the construction of a sewer by the borough. 
Defendant claimed that the negligence, if any, was 
that of independent contractors, for which the bor- 
ough would be liable. Among other points, the 
court decided that, notwithstanding the relation of 
employer and contractor, the municipality would be 
liable, if the precise act which resulted in injury 
was ordered by it, or if it assumed actual control 
over the work and the methods and means of per- 
formance, or if the act required to be done by the 
contractor was such as obviously exposes persons or 
property to unusual peril. A municipality will also 
be liable for negligent injury not only where it 
knowingly employs unskillful and incompetent con- 
tractors, but for failure to exercise due care to se- 
lect contractors who were skillful and competent. 
The same liability for negligence attaches to a mu- 
nicipality whether the particular work is constructed 
under a special privilege granted at the request of 
the corporation, or in the performance of a public 
and governmental duty. It seems also that courts 
will take judicial notiice that blasting with dyna- 
mite is ‘‘ intrinsically dangerous,” and the necessity 
of such means is a question for the jury. 

Similar to the above case, but controlled by dif- 
ferent principles, is the case of Greenwood et al. v. 
‘ Town of Westport, decided by Judge Townsend of 
the United States District Court, and reported in 
the supplement. This was a libel in personam 
brought against the town for damage done to 
the barge Hebe because of negligence of the town 
in not seasonably opening a drawbridge across 
Westport river. It appeared that the town volun- 
tarily undertook to operate a drawbridge constitut- 
ing part of a public highway over anavigable river, 
and employed a draw-tender for that purpose, and 
it was held that, although no statute imposed such 
liability, the town having assumed the duty of 
operating the draw, was liable for negligence, and 
that it made no difference that the first action of 
the town was illegal, it having been subsequently 
authorized. It was further held that the operation 
of the draw was not a public or a governmental act, 
that the rule as to actions against quasi corpora- 





tions for neglect of a public duty applies only to 
duties imposed without assent of corporations and 
exclusively for public purposes. Federal courts are 
bound by the local pelicy of the State as to powers 
and liabilities of municipal corporations which have 
been determined by legislative authority or settled, 
decisions of the highest court, especially in admin- 
istering the rules of common law. 

Grant v. Grant derives a peculiar interest from 
the facts and the application of the law to them. 
Christina Grant, the plaintiff, who was twenty- 
three years old at the beginning of the suit, went 
to live with William Grant when four years old, he 
representing that he and his wife would adopt her 
and educate and maintain her, and as they had no 
children of their own, all his property would go to 
Christina. He did educate, clothe and maintain 
her, but never legally adopted her. As she grew 
older she assisted in domestic duties, and took care 
of Grant when he was sick, and he several times 
told her that she was provided for, and that all he 
had would be hers. Grant died intestate, leaving 
both real estate and personal property; and Chris- 
tina brought suit against Mrs. Grant, administra- 
trix, for the share of the property which she would 
have received had he made a will. In applying the 
law the court held that the verbal promise to leave 
property by will to Christina in consideration of 
the latter’s companionship and society, was within 
the statute of frauds, a part of the property consist- 
ing of real estate, and that therefore such a prom- 
ise could not be specifically enforced. Nor did the 
fact that the promise had been acted upon by Chris- 
tina take the case out of the statute by reason of 
part performance. To warrant specific performance 
the contract must be certain, equal, just and fair in 
all its provisions, and founded upon a valuable, as 
distinguished from a merely good or moral consid- 
eration. The Supreme Court helped the young lady 
out of her unfortunate position by suggesting that 
she might maintain an action for the value of her 
services against the personal representatives of 
Grant, the promisor, provided the claim against 
the estate had been presented as provided by stat- 
ute, and further held that the complaint in the 
present case could be amended in the Superior 
Court if the plaintiff would undertake to aver and 
prove a representation of a proper claim prior to 
beginning suit. 

Craft Refrigerator Co. v. Quinnipiac Brewing Co. 
is chiefly interesting to the profession, as it has to 
do entirely with practice and technical points of 
law. The case had some newspaper notoriety on its 
trial in the lower court, on account of the distin- 
guished counsel on one side, ex-Judge Henry Stod- 
dard, refusing to obey an order of the court, and 
his being peremptorily nonsuited in consequence. 
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The case came to the Supreme Court on the ques- 
tion of the legality of the nonsuit. The case origi- 
nated in the sale of two refrigerating machines to 
the defendant by the plaintiff. The defendant 
claimed that the machine was not up to the con- 
tract, and the plaintiff, while claiming to have ful- 
filled its contract, agreed to take back the machines. 
Some delay arose in the return of the machines, and 
the plaintiff sued for the contract price and also for 
the conversion of the machines, joining both causes 
of action in one count. On the trial the court below 
ordered the plaintiff to elect which course of action 
ne would pursue, his claim in contract or in tort, 
but counsel for plaintiff refused to elect, claiming a 
right to pursue both courses; whereupon the court 
promptly nonsuited the plaintiff. The Supreme 
Court, in passing upon this question, decide that 
the two causes of action were properly united in 
one count, and that the order of the lower court 
But, while erroneous, such order 





was erroneous. 
was not void, as the court had jurisdiction of the 
parties and the subject-matter, and it was therefore 
incumbent upon the plaintiff to obey the order or 
abide the consequences. The plaintiff was there- 
fore properly nonsuited. In the opinion Judge 
Baldwin defines “ transaction,” as used in the Prac- 
tice Act, as an act or agreement, or several acts or 
agreements having some connection with each other, 
in which more than one person is concerned, and by 
which the legal relations of such persons are al- 
tered. Under the Practice Act the plaintiff may 
state his grievance untrammelled by artificial forms 
of pleadings and regardless of most of the ancient 
distinctions of procedure as to law or equity or con- 
tract and tort. Two judges dissent from this opin- 
ion, and Judge Torrance writes the dissenting opin- 
ion. 

In the case of Mansfield, Insurance Commis- 
sioner, v. Mutual Benefit Life Insurance Company, 
being a petition for a receiver brought to a judge 
of the Supreme Court of Errors, and reported in the 
supplement to this volume, the court decides that 
the Supérior Court, holding a stated term, must be 
deemed ‘‘ in session ” during the interval between 
an adjournment from the afternoon of one day to 
the morning following, within section 2869, provid- 
ing that such a petition shall be brought to the Supe- 
rior Court ‘if in Session, and if not, to a judge of 
the Supreme Court of Errors.” 

Michael’s Appeal from county commissioners, re- 
ported in the supplement, is the only other case of 
importance. This case is notable as being the first 
of the liquor-license appeals, so called, under the 
new law. The points decided are: (1) The owner 
of a building who knowingly permits a portion of 
it to be used for the illegal sale of liquors is not a 
suitable person to conduct a liquor business in such 








a building under a license immediately succeeding 
such illegal use. (2) A building which has become 
the abiding place of law-breakers or of crime, or 
which has long been used for the illegal sale of 
liquors, is not a suitable place for the sale of liquors 
under a license. 

The index, which is published with this part, is 
new in its arrangement, and somewhat more volu- 
minous than its predecessors, but those who have 
use for the volume will find the increased subdivis- 
ion of subject and numerous cross-references a great 
advantage. As the first volume from James P. An- 
drews, the new reporter, this will be received with 
interest by the legal profession, and his care and 
accuracy in its preparation cannot fail to elicit ap- 
proval. 


es 


AMENDMENTS AND NEW LAWS OF 1894. 


[Former numbers 12, 13, 14, 15, 16, 18 and 20 of 
the JouRNAL give the amendments by the General 
Laws of 1894, prior to those noted in this issue.] 

All laws and amendments are now in effect ex- 
cept where specially noted as not taking effect until 
a date given. 

Cope oF CrviL PROCEDURE. 

Section 1176, amended by chap. 434, L. 1894, to 
read viz.: 

Upon the trial of an issue of fact, joined in a civil 
action in a court of record, each party may per- 
emptorily challenge not more than six, and in a 
court not of record each party may peremptorily 
challenge not more than three of the persons drawn 
as jurors for the trial. 

Section 2231, subd. 1, amended by chap. 333, L. 
1894, to read, viz. : 

‘¢ When he holds over and continues in posses- 
sion of the demised premises, or any portion 
thereof, after the expiration of his term, without 
the permission of the landlord; including else- 
where than in the city of New York and Brooklyn 
a case where the person to be removed became the 
occupant of the premises as a servant or employee, 
and the relation of master and servant or employer 
and employee has been lawfully terminated, or the 
time fixed for such occupancy by the agreement 
between the parties has expired; but if by such 
agreement the servant was to be permitted to oc- 
cupy such premises for a period beyond the term of 
employment, such removal shall not be had under 
this subdivision unless such period so permitted for 
occupancy has expired, or the relation of master 
and servant or employer and employee was lawfully 
terminated before the expiration of such term of 
employment; but nothing in this subdivision con- 
tained shall be construed as preventing the removal 
of such occupant in any other lawful manner. 

This act shall take effect September first, eigh- 
teen hundred and ninety-four. 
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Section 2728, amended by chap. 421, L. 1894, to 
read viz. : 

§ 8728. Hzecutor, et cetera, may petition for judi- 
cial settlement ; citation thereupon.—In either of the 
following cases an executor or administrator may 
present to the Surrogate’s Court his account and a 
written petition, duly verified, praying that his ac- 
count may be judicially settled; and that the sure- 
ties in his official bond, or the legal representatives 
of such surety, and creditors, or persons claiming 
to be creditors, or the decedent, and the decedent’s 
husband or wife, next of kin and legatees, if any; 
or if either of those persons has died, his executor 
or administrator, if any, may be cited to attend the 
settlement : 

1. Where one year has elapsed since letters were 
issued to such executor or administrator. 

2. Where notice requiring all persons having 
claims against the deceased to exhibit the same, 
with the vouchers thereof, to such executor or ad- 
ministrator has been duly published according to 
law. If one of two or more co-executors or co- 
administrators presents his account and a petition 
for a judicial settlement of his separate account, it 
must pray that his co-executors or co-administra- 
tors may also be cited. Upon the presentation of 
account and a petition, as prescribed in this sec- 
tion, the surrogate must issue a citation accord- 
ingly. On the return of a citation, issued as pre- 
scribed in this section, the surrogate must take the 
account, and hear the allegations and proofs of the 
parties respecting the same. Any party may con- 
test the account with respect to a matter affecting 
his interest in the settlement and distribution of the 
estate. And any party may contest an intermediate 
account rendered under section twenty-seven hun- 
dred and twenty-five of this act, in case the same 
shall not be consolidated pursuant to section twen- 
ty-seven hundred and twenty-seven of this act. A 
creditor or a person interested in the estate, al- 
though not cited, is entitled to appear on the hear- 
ing, and thus make himself a party to the proceed- 
ing. When letters issued to an executor or admin- 
istrator have been revoked, he may present to the 
Surrogate’s Court a written petition, duly verified, 
praying that his account be judicially settled, and 
that his successor, if a successor has been appointed, 
and the other persons specified in this section, be 
cited to attend the settlement. 

Chapter two hundred and fifty-two of the Laws of 
eighteen hundred and ninety-three, entitled ‘‘An 
act to amend section twenty-seven hundred and 
twenty-nine of the Code of Civil Procedure, rela- 
tive to judicial settlement of accounts,” is hereby re- 
pealed. 


Section 3307, subd. 4, amended by chap. 407, L. 





1894, to read viz. : 


4. For notifying jurors to attend a trial term of a 
court of record, fifty cents for each cause placed 
upon the calendar for trial by a jury, to be paid by 
the party first putting the zause on the calendar for 


' that term. But the sheriff is not entitled to more 


than one dollar and fifty cents for calendar fees in 
one action. The clerk shall not put a cause upon 
the calendar for trial by jury until the fee specified 
in this subdivision is paid to him for the use of the 
sheriff. And where the cause is tried at a subse- 
quent term, without a new note of issue, as pre- 
scribed in section nine hundred and seventy-seven 
of this act, the party moving the trial must pay to 
the clerk, for the use of the sheriff, the calendar 
fee or fees remaining unpaid. The provisions of 


this subdivision shall not be applicable to counties 
wherein the sheriff is a salaried officer. 


Section 3374, amended by chap. 475, L. 1894, to 
read viz. : 

Abandonment and discontinuance of proceeding.— 
Upon the application of the plaintiff, to be made at 
any time after the presentation of the petition, and 
before the expiration of thirty days after the entry 
of the final order, upon eight days’ notice of mo- 
tion to all other parties to the proceeding who have 
appeared therein, or upon an order to show cause 
the court may, in its discretion, and for good cause 
shown, authorize and direct the abandonment and 
discontinuance of the proceeding, upon payment of 
the fees and expenses, if any, of the commissioners 
and the costs and expenses directed to be paid in 
such final order, if such final order shall have been 
entered, and upon such other terms and conditions 
as the court may prescribe; and upon the entry of 
the order granting such application and upon com- 
pliance with the terms and conditions therein pre- 
scribed, payment of the amount awarded for com- 
pensation, if such compensation shall have been 
theretofore awarded, shall not be enforced, but in 
such case, if such abandonment and discontinuance 
of the proceeding be directed upon the application 
of the plaintiff, the order granting such application, 
if permitting a renewal of such proceedings, shall 
provide that proceedings to acquire title to such 
lands, or any part thereof, shall not be renewed by 
the plaintiff without a tender or deposit in court of 
the amount of the award and interest thereon. 


Section 1023 is repealed. 


Section 993 is amended to read viz.: 

Exceptions to findings of fact.—Upon the trial of 
an issue of fact by a referee or by the court, with- 
out a jury, a finding without any evidence tending 
to sustain it, is a ruling upon a question of law 
within the meaning of the last section. 


Section 1022 is amended to read viz. : 
The decision of the court or the report of a 
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referee upon the trial of the whole issues of fact 
may state separately the facts found and the conclu- 
sions of law, and direct the judgment to be en- 
tered thereon; or the court or referee, in deciding 
the issues, may file a decision stating concisely the 
grounds upon which such issues have been decided, 
and direct the judgment to be entered thereon, 
which decision so filed shall form part of the judg- 
ment-roll. In an action where the costs are in the 
discretion of the court, the decision or report must 
award or deny costs, and if it awards costs, it must 
designate the party to whom costs to be taxed are 
awarded. Whenever judgment is entered on a de- 
cision which does not state separately the facts 
found, the defeated party may file an exception to 
such decision, in which case, on an appeal from the 
jndgment entered thereon upon a case containing 
exceptions, the General Term of the court in which 
the action is pending shall review all questions of 
fact and of law, and may either modify or affirm 
the judgment or order appealed from, award a new 
trial or grant to either party such judgment as such 
party may be entitled to. 

Section 1337 amended to read viz. : 

What questions are brought up for review.—An ap- 
peal to the Court of Appeals from a final judgment 
or from an order granting or refusing a new trial in 
an action, or from a final order affecting a substan- 
tial right, made either in a special proceeding or 
upon a summary application after judgment in ac- 
tion, brings up for review in that court every ques- 
tion affecting a substantial right, and not resting in 
discretion, which was determined by the General 
Term of the court below, in rendering the judg- 
ment or making the order, from which the appeal 
is taken; except that a question of fact, arising 
upon conflicting evidence, cannot be determined 
upon such an appeal unless where special provision 
for the determination thereof is made by law. An 
exception to the finding of a fact unsupported by 
any evidence shall be deemed to present a question 
of law upon an appeal to the Court of Appeals; and 
in any action on an appeal to that court, the court 
may, in its discretion, cither modify or affirm the 
judgment or order appealed from, award ’a new 
trial, or grant to either party such judgment as 
such party may be entitled to. 


PENAL CODE. 

Section 408a amended by chap. 426, L. 1894, to 
read viz. : 

§ 408a.. Violations of agricultural law.—Any per- 
son who disregards, disobeys or violates any proc- 
lamation, notice, order or regulation, lawfully issued 
or prescribed by the commissioner of agriculture 
for the suppression or prevention of the spread of 
infectious or contagious diseases among domestic 
animals, or who violates any of the provisions of 





sections eighty and eighty-two of article five of the 
Agricultural Law, is guilty of a misdemeanor; 
every person who violates any of the provisions of 
article two of said chapter is guilty of a misde- 
meanor, and shall be punished by a fine of not less 
than twenty-five dollars nor more than two hun- 
dred dollars, or by-imprisonment of not less than 
one month nor more than six months, or by both 
such fine and imprisonment, for the first offense, 
and by six months’ imprisonment for the second 
offense; and any person who violates any of the 
provisions of article three of said chapter is guilty 
of a misdemeanor, and shall be punished by a fine 
of not less than fifty dollars nor more than one 
hundred dollars. 


A WISE CHANGE IN LEGAL PROCEDURE. 


OR one act of the last Legislature, at all events, 
there is cause for gratitude on the part of 
those persons who are or may be suitors in our 
courts of justice. This is the abolition of what 
lawyers call ‘‘ requests to find,” upon trials before a 
referee or a judge sitting without a jury. 

Under the law as it now exists, but as it will not 
exist after the 1st day of June next, when a case is 
submitted to a judge or referee for decision, the 
lawyer on either side may hand in a written state- 
ment of the facts which he thinks have been estab- 
lished by the evidence, and of the rulings which he 
desires to have made upon questions of law. In 
deciding the case the judge or referee must pass 
upon each of these requests, noting his approval or 
disapproval upon the margin of the statement, 
which is then filed or returned to the attorney; and 
upon an appeal these rulings are subject to review 
as a part of the decision. ; 

In a simple statement of this method of proced- 
ure there is nothing that strikes the mind as objec- 
tionable, but in practice the system has proved 
most pernicious. It is a trap and a pitfall for lead- 
ing judicial officers into technical errors which will 
result in a reversal of their decisions. There is no 
limit to the number of requests to find which may 
be submitted, and in this city the number some- 
times runs up to hundreds in a single case. A party 
who thinks he is likely to be defeated endeavors so 
to prepare his requests in respect to number, detail 
and complexity that the referee or judge will be mis- 
led into some mistake in passing upon them, and thus 
will enable the appellant to reverse the judgment 
in the higher court. 

Of late years litigants have begun to realize that 
these requests to find operate almost exclusively in 
the interest of a defeated party to a lawsuit. The 
procedure of our courts has been slowly but 
surely moulded into forms designed to overturn 
rather than uphold the action of tribunals of origi- 
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nal jurisdiction. This tendency has gone so far as 
to become a serious evil, and we are glad that it 
will now be somewhat checked by the abolition of 
the cumbrous and burdensome requests to find. 
These have been oppressive, not only in the need- 
less labor which they impose upon the courts, but 
in the additional toil required of the practising law- 
yer, in scrutinizing the ingenious contrivances of 
his adversary in the form of proposed findings. 

In doing away with this system the Legislature 
has made careful and adequate provision for review- 
ing the decision of questions of fact on appeal to 
the General Term, so that no substantial right of 
any litigant will be injuriously affected by the wel- 
come change.—WN. Y. Sun. 





THE FUTURE OF SIR CHARLES RUSSELL. 


IR CHARLES RUSSELL’S acceptance of the 
post of lord of appeal, with only a life peerage 
and a salary of $25,000, which is a quarter of what 
he can earn at the bar, would create surprise if it 
were not understood that it is the stepping-stone to 
the lord chief justiceship, with a real peerage, if 
he wants it, and an added $10,000. Coleridge has 
still fifteen months to serve before he can retire on 
a full pension, and with the thrifty views of his 
family, he will not do so then unless his son Ber- 
nard is made a judge. This will be done, and Rus- 
sell will get promotion if the Liberals are then in 
power. Meanwhile Russell closes on the bird in 
the hand. He will powerfully reinforce the Liberal 
debating power of the lords, and after having con- 
quered the leadership of the bar, he has an ambi- 
tion to be remembered also as a great judge.—Lon- 
don Letter to New York Times. 





Abstracts of Recent Decisions, 


DEED—DELIVERY.—In Provart v. Harriss, de- 
cided in the Supreme Court of Illinois in April, 1894 
(36 N. E. Rep. 958), it appeared that a grantor ex- 
ecuted and acknowledged five deeds, each convey- 
ing lands to one of his sons, and began to dictate 
his will, but was obliged, from weakness, to leave 
the will unfinished. He directed the scrivener to 
leave the deeds on the table, and he told another 
person to have them recorded if he did not recover. 
An hour afterward he died, and after his death the 
deeds were handed to the grantees. It was held 
that there was no delivery. 





.—In Oliver v. Oliver, decided in the Su- 
preme Court of Illinois in April, 1894 (86 N. E. 
Rep. 955), which was suit to quiet title, the evi- 
dence showed that a father executed a deed con- 
veying land to his son; that the deed remained 





until it was destroyed in the father’s house, and 
that when the deed was executed the son lived with 
the father, but he moved away before its destruc- 
tion. At one time the sun took the deed from « 
trunk in his father’s house, and showed it to a third 
person. The son afterward talked of buying the 
land from his father. The deed was never recorded, 
and the father retained possession of the land till his 
death. It was held that delivery of the deed was 
not proved. 

INDEMNITY POLICY—HORSE-CAR COMPANIES.— In 
Phillipsburg Horse-Car Co. v. Fidelity and Casualty 
Co., of New York, decided in the Supreme Court 
of Pennsylvania in March, 1894 (28 Atl. Rep. 823), 
it was held that a policy indemnifying a horse-car 
company from damages on account of injuries to 
persons not employees, resulting from ‘‘ accident to, 
or caused by, the horses, cars, plants, ways, works, 
machinery or appliances used in the business of the 
insured, and described in the application,” does not 
insure against injuries caused by the use of omnibus 
sleighs, not described in the application, though 
customary in the neighborhood when the tracks are 
obstructed by snow and ice. 


NAVIGABLE S8TREAMS—PUWER OF LEGISLATURE 
OvER.—In Falls Mfg. Co. v. Oconto River Imp. 
Co., decided in the Supreme Court of Wisconsin in 
February, 1894 (58 N. W. Rep. 257), it was held 
that a river upon which logs may be floated during 
periodical freshets of six weeks’ or two months’ 
duration is a ‘‘navigable” stream. It was further 
held that the Legislature may, in aid of navigation, 
authorize flooding dams and other structures along 
a navigable stream ; and the company thus authorized 
is not liable to the owner of a mill operated by the 
water power of the river for injury caused by the 
intermittent increase and decrease in the flow of the 
water as a result of the use of the dams, though the 
mill-owner was operating his mill under statutory 
authority prior in time. 

STOPPAGE IN TRANSITU.—In Jenks v. Fulmer, de- 
cided in the Supreme Court of Pennsylvania, in 
March, 1894 (28 Atl. Rep. 841), it appeared that be- 
fore goods sold on credit had reached their destina- 
tion, the seller, learning that the buyer had become 
insolvent, notified the carrier that he claimed them, 
and demanded their immediate return. It was held 
that the fact that an expressman, without any special 
order from the buyer or consent of the carrier, and 
without paying freight, took them to the buyer's 
store, which he found in the hands of the sheriff, 
whereupon the buyer refused to accept them, and 
they, at his direction, were taken back to the depot 
by the expressman, did not constitute a delivery, 
nor interfere with the seller’s right of stoppage in 
transitu, previously exercised. 
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Crown CasEs RESERVED. 
April 28, May 5. 
Can't judges five the law declare 
Tn 1894? 


*“ There are so many now to spare, 
Let there be seven more.’ 
So said the chief: “ In solemn show 
All other business shelve! 
What five of us could never know 


May lucid be to twelve.” 
—London Law Times. 


A Pennsylvania district attorney believes that no 
person can chew gum and give intelligent testimony 
at the same time, and he will examine no witness 
who attempts it. 


“Mr. Spriggs,” said the law school professor, 
‘* from this article on ‘Forms of Judicial Proced- 
ure,’ how many kinds of judgment do there appear 
to be?” ‘*Two,” answered Mr. Spriggs, promptly. 
“ Judgment for the plaintiff and judgment for the 
defendant.”— Chicago Tribune. 


Justo Gonzales is a leading lawyer in Buenos 
Ayres. He was called upon to defend Mme. 
Tetrazzine, the famous South American prima 
donna, in a divorce suit recently. He charged her 
$800 for his services, but the money was not forth- 
coming, and he obtained an order for the seizure of 
the lady’s jewels. All the jewels turned out to be 
paste. 


The late Chief Baron Pollock was not only a law- 
yer. He delighted in abstruse problems of mathe- 
matics. In chemistry, astronomy, medicine and 
physiology he was equally at home. He realized, 
indeed, Brougham’s ideal of education, to know 
something of every thing and every thing of some- 
thing. Mr. Justice Buller said his idea of happi- 
ness was to sit at Nisi Prius all day and play whist 
all night. Pollock, speaking to the students of St. 
George’s Hospital, said that, had he been able to 
choose his lot in life, he would have studied medi- 
cine and practised law. 


Law Latin is proverbially bad, says the St. James’s 
Gazette, but the following example, which fell one 
day from the lips of a Chancery judge, is hard to 
beat. A very junior counsel, while arguing a case, 
remarked that his client (a lady) was ‘sui juris,’ 
‘Sue juris, | suppose you mean,’ said the judge. 
‘As your lordship pleases,’ replied the junior, and 
then added, sotto voce, for the benefit of the bar only, 
‘For the matter of that all the parties to this action 
are sworum juorum.’ Our contemporary evidently 
ascribes to want of grammatical knowledge a con- 
fusion which arose more probably from disagree- 
ment as to the pronunciation of the vowel sound. 


The master of the rolls, in giving judgment re- 
cently, says the St. James's Gazette, in an appeal 
case in which it was said that the appellants had 





fought the action as a matter of principle, said: 
‘*T recollect once acting as counsel in Liverpodl.in 
a case where some important Liverpool people were 
concerned. They said to me, ‘ We are defending this 
case upon principle.’ I said, ‘If it is so, I think 
I know a point of law, a miserable point of law, on 
which the case for the other side could be upset. 
Of course you will not take advantage of it if you 
are fighting on principle.’ They said, ‘Well we 
should like to win;’ and I said, ‘Now I know ex- 
actly what you mean by saying you are defending 
on principle.’ ” 

Sir Peter O’Brien, Bart., the Irish Lord Chief 
Justice, who was in London recently, tells some 
amusing incidents in his experience at the bar and 
on the bench. When a stuff gownsman he had a 
large practice on the Munster Circuit as prisoner’s 
counsel. In an assault case at Limerick he was de- 
fending the prisoner, and commenced his cross- 
examination of the principal witness, an old woman | 
who gave her evidence with a shawl over her head, 
thus: ‘‘Now, Mary Cooney, you and I are old 
friends.” The witness immediately pushed back 
her shawl, and with an air of offended dignity, said: 
‘We were never more than acquaintances, and I 
am Mrs. Cooney, Pether, if you plaze.”—LZondon 


Law Journal. 


A judge holding court recently interrupted coun- 
sel by saying: ‘‘I don’t need to hear any more; I 
stopped learning law when I went on the bench.” 
He will change his mind about that before he has 
been there many years; or else his bar will be look- 
ing down on him, not up to him. The lawyer who 
says to himself ‘I have reached the point where I 
no longer expect to learn any thing new,” con- 
demns himself to the monotony of routine. Why 
should a professional man look forward eagerly to 
the time when he may subside into a machine? 
Why should a flower wish to become a fossil? In 
youth we are all alert with the wish and pleasure 
of mental growth. But most young lawyers speak 
of mental growth as if they were anxious to get 
through with it. Hence a great crowd of men at 
the bar, and some on the bench, who are suffering 
from what a physiologist would aptly term “ ar- 
rested development ’—men who have made up their 
mind not to grow any more; men who do not take 
advantage of the current to get on faster, who will 
not even float with the current; men who are angry 
with the current for moving on and leaving them 
behind; men who would like to stop the current; 
and not being able to stop it, anchor themselves, or 
spend their strength in swimming against it. These 
are the men whose idea of life seems to be to think 
and to argue in 1895 just as they did in 1885 and 
1875 and 1865. The world will not accept such ser- 
vice, "even if the courts do.— University Law Review. 
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Gurrvent Lopics. 


[All communications intended for the Editor should be ad- 
dressed simply to the Editor of Taz AuBaxy Law JOURNAL. 
All letters relating to advertisements, subscriptions, or other 
business matters, should be addressed to Taz ALBany Law 
JOURNAL CoMPANY.} 


R. HENRY C. WHITE of New Haven, a 
well-known lawyer, graduate of Yale in 

the class of 1881, has a paper in the Yale Re- 
view on “Corporations and the Legislature” 
that should have a wide reading. He says 
many things that people are thinking, and says 
them in very plain language. ‘To begin with, 


note this sentence: 


It will be conceded at once that many corporations, which 
are well established, and, in the main, well managed, still re- 
sort to bribery, both direct and indirect, and this on a liberal 
scale. 


Possibly this would not “be conceded at 
once” on the witness stand and under oath 
but the same persons who declined to bear such 
testimony in a court of justice would probably 
admit the fact at once over their cigars after 
dinner. The defense is that directors are “like 
men intrusted with the property of others and 
attacked by robbers on the highway. They 
must protect the property as best they can.” 


But says Mr. White: 


This argument would have more force if, after buying the 
legislator, the corporation were done with it. The trouble is 
that a corporation, once committed to bribery as a means of 
action or defense, is not at the end of the trouble but only at 
the beginning. The corruption fund draws scoundrels just as 
carrion draws crows. They get themselves elected to office, 
or gather in the lobby, where they generally work to the 
greatest effect. 


Suppose a railroad’s trains were, day after 
day, held up by robbers and that every time 
this happened the officers compromised with 
the robbers, bought them off, and went on with 
the train. How soon would robbery cease on 
that line? It would pay better than any other 
industry. So it is with “compromising” with 
blackmailers. The oftener they are settled 


with the more they blackmail. 

The only possible way to deal with blackmail effectively is to 
resist it, Surrender is cowardly, short-sighted, and needlessly 
expensive. When property, corporate or other, cannot be 
protected under the law, it is time for the vigilance committee. 

And here is a suggestion, startling, not to say 


revolutionary, but forcible, indeed: 

If corporations would employ the same amount of intelli- 
gence and money in crushing out these people that they now 
spend in making terms with them, they would soon find this 
annoyance decreasing instead of growing. 
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Perhaps, though, Mr. White himself would 
allow that it would have to be a brand-new 
corporation that would undertake this crush- 
ing-out policy. One cannot look very soberly 
at the picture (imaginative, of course) of old 
established lobby-hiring corporations setting in 
to exterminate the men who carry now their 
shameful secrets, and who know that by hardly 
soiling further their own reputations they have 
it in their power any time to blacken the men 
of high standing who have hired, directed, and 
profited by them. That is the hopelessness of 
the situation. The blackmail goes back of the 
corpofation to the respectability in its manage- 


ment. Mr. White says: 


Bribery is now carried on to a considerable extent with the 
tacit approval of men who enjoy a reputation for character 
and integrity and in most respects deserve to be so regarded. 
They openly employ agents who are hampered by no scruples, 
and furnish them with ample means from the treasury of the 
corporation. While directors usually take pains not to know 
just what these agents do, they are perfectly well aware that 
the men employed often work by corrupt means and secure 
their results by methods forbidden by law. If these agents 
were not backed by substantial principals, they could never do 
as much mischief as they now accomplish. They could neither 
obtain the necessary corruption fund, nor could they alone 
face public sentiment, as they and their work are pretty 
generally understood. 


A deed admitted to be wrong ought never to 
be done, and that one proposition disposes of 


this whole matter of lobbying and bribery. 


Government by the people can succeed only when the people 
work together for the common good. If the large number of 
the strongest and best men in every community, who are 
directly interested in corporations, are in all cases of real or 
supposed conflict of interest to side with the corporation 
against the public, they must not expect democratic govern- 
ment to yield its best results. 


Mr. White says this and admits that a strong 
argument for the government ownership of cor- 
porations lies in the theory that that would 
prevent abuses of the public, both in bribery 
and in other respects, and yet he wants himself 
put down as opposed to that policy. Nearly 
everybody is opposed to it in theory. The 
question is, where else is the remedy, when, as 
Mr. White admits, the best men, so-called, de- 
fend bribery and corruption and set private 
interests above the public welfare? 


A writer in the Saturday Review of London, 
whose specialty seems to be the laudation of all 
things British, says: 

The action of the House of Lords has secured (what has 
never been secured in any other way or in any other country) 
that changes, especially constitutional changes of moment, 
shall not be made till there is so clear and decided a consensus 
of opinion in their favor, or at any rate till their opponents 
have so clearly shown their own weakness or indifference, that 
there is no danger of a reflux of sentiment. 

“Never in any other country,” eh? How 


about a country known as the United States of 
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America? In this country, the new President 
does not take office until four months after elec- 
tion and the new House does not begin work (as 
a rule) until more than a year after election. 
That allows time for the excitements of the 
campaign to cool down and the sober second 
thought to get ahearing. Then every ordinary 
bill has to pass three distinct ordeals on its way 
to the statute-book. In America the House is 
a very long way off from being “ omnipotent ;” 
the Senate is in fact as well as in theory a co- 
ordinate branch of the National Legislature; 
the President is any thing but a figure-head. 
He has a real veto and employs it effectively 
on occasion, nor does the Senate suffer its 
powers to rust for lack of free and constant use. 
Moreover, after a bill has passed both houses, 
has received the President’s approval and has 
become law, it is still liable to a fatal knock on 
the head from the Supreme Court. 

Now about those “ constitutional changes of 
moment.” In Great Britain all that is needed 
for making them is a sufficiently persistent 
majority in the House of Commons. The lords 
always end by knuckling under, and the sover- 
eign’s assent is a mere matter of form and of 
course, discounted from the start. No change 
— great or small —in the organic law of the 
United States can be even put in the way of 
being made save by the proposal of a Constitu- 
tional Convention (asked for by two-thirds of 
the States) or by the concurrent action of two- 
thirds of the members of each of the two 
Houses of Congress; no proposed change — 
great or small— can be made save by the con- 
sent of three-fourths of the States, formally 
given through their Legislatures or conven- 
tions. 


An important decision has been given by the 
United States Supreme Court in regard to the 
suicide clause in a life insurance policy. The 
case was that of the Connecticut Mutual Life 
against Akins, growing out of an action “in 
assumpsit” brought by the executor of O. B. 
Smith against the company on a policy for 
$10,000. This policy included the following 
condition: 


Suicide—the self-destruction of the insured in any form, ex- 
cept upon proof that the same is the direct result of disease or 
of accident occurring without voluntary act of the insured. 


In defending the suit the company averred 
that Smith’s death was directly caused by 





laudanum being administered by himself for 
the purpose of effecting his death. In reply to 
this it was contended that if the death was by 
self-destruction it was the direct result of dis- 
ease or of accident, without the insured’s 
voluntary act, as, by reason of impaired facul- 
ties, he was unable to understand the effect of 
the act he was about to commit. 

The court, on appeal, sustained a verdict for 
the plaintiff for the full amount claimed, hold- 
ing that the suicide clause in the policy does 
not prevent liability for an intentional self-kill- 
ing when the reasoning faculties are so far im- 
paired by insanity as to be incapable of under- 
standing the moral character of the act even 
though appreciating its physical nature and 
consequence; the word “disease,” being un- 
restricted by any thing in the context, includes 
disease of the mind as well as the body. 


Fifty graduates of the University of Mary- 
land Law School received their degrees May 
25th, at the Lyceum Theatre in Baltimore, in 
the presence of men who have attained high 
places in the legal profession. On the stage 
with the graduates were the faculty of the school, 
judges of the United States and State courts 
and a large number of lawyers, whose minds 
reverted to similar scenes in the past, when 
they were at school. The prize of $100 for the 
best thesis was awarded to Mr. William Hep- 
burn Buckler, whose subject was “Sales on the 
Instalment Plan.” The address to the gradu- 
ates was made by Associate Justice John Mar- 
shall Harlan, of the United States Supreme 
Court. “At this particular period in our 
country's history,” said Justice Harlan, “and 
in view of the profession you have chosen, I 
cannot do better than to say something about 
the Constitution of the United States — how it 
was framed and adopted by the people. I 
have often been surprised to find lawyers who 
have not read the Constitution, although it 
might be read in the time passed on the street 
discussing the last base-ball game.” Justice 
Harlan traced the story of the formation of 
the United States Constitution and the govern- 
ment. 


The committee in the New York Constitu- 
tional Convention that will have to do the.most 
work, and work of the greatest difficulty and 
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the highest importance, is that on the judiciary. 


It is made up as follows: 
Pye. Addresses. 


Jesse Johnson....... ...... 
Daniel H. McMillan 
Nathaniel Foote. . 

Charles H. Truax 

Roswell A. Parmenter 





De Lancey Ni 
Some it: Bush soe 00. seeeccce-coeccecces . Ellenville 

This committee is composed of some of the 
ablest men in the Convention. There is hardly 
one of the seventeen members who is not well 
and favorably known to the bench and bar of 
all sections of the State. And as most of the 
members are men of broad views and liberal 
and progressive ideas, it is reasonable to ex- 
pect that the committee will revise the judiciary 
article of the Constitution so as to straighten 
the path to justice and make our courts less 
expensive and more efficient. 


ks 


A son of Mr. J. William Johnson of the Cin- 
cinnati Bar is attending the CorneH Law School 


and writes to his father: 

‘**T notice one fact here that nettles me somewhat, being an 
Ohioan and justly proud of my State and her sons, and that is 
I have not, as yet, h a single Ohio case cited. Of course, 
the majority of citations are of New York cases, as the pro- 
portion of law students from New York is very large as com- 

with those from other States; yet citations are given 
rom the decisions of all other States completely encircling 
Ohio, as Michigan, Indiana, Kentucky, Pennsylvania, also 
Wisconsin and Illinois, and others, but none from Ohio. Is not 
our system of jurisprudence as fully developed as in these 
other States, or are our judges’ d ons of little weight?” 
Mr. Johnson sends this letter to the Columbus 
Law Bulletin with the remark that there is no 
doubt that this omission in the citations of de- 
cisions of Ohio cases has been frequently ob- 
served, for he recollects it distinctly when he 
was attending the law school at Harvard, and 
the explanation was frankly given that the de- 
cisions of Ohio did not rank with those of other 
States. The order of relative merit at that 
time seems to have been about as follows: 
Massachusetts, New York, Pennsylvania, Ken- 
tucky, California, Michigan, and Blackford’s 
Indiana decisions. As to the reason for this 
discrimination it probably originated in the 
prejudice that existed and still exists, in many 
quarters, against an elective judiciary for short 
terms. Certainly, says. Mr. Johnson, there is 
nothing in the quality of the decisions of the 
Ohio Supreme Court as a whole to justify rank- 


ing them lower than those of any of the States. 





PATENT RIGHT—PRIORITY OF INVEN- 
TION - PRESUMPTION—BURDEN OF 
PROOF. 


UNITED STATES SUPREME COURT, APRIL 23, 1894. 


MorGaAn Vv. DANIELS. . 


The burden of proof rests upon the party challenging the pri- 
ority awarded by the Patent Office, and every reasonable 
doubt should be resolved against him. There is always a 
presumption in favor of that which has once been decided. 

Where the question decided in the Patent Office is one be- 
tween contesting parties as to priority of invention, the 
decision there made must be accepted as controlling upon 
that question of fact in any subsequent suit between the 
same parties, unless the contrary is established by testi- 
mony which in character and amount carries thorough 
conviction. 

()* October 30, 1889, the appellee, Fred. H. Dan- 

iels, commenced suit against the defendant in 
the Circuit Court of the United States for the Dis- 
trict of Massachusetts. In his bill he alleged that 
he was the original, sole and first inventor of an 
improvement in machines for coiling wire or wire 
rods; that on June 26, 1886, he filed in the United 

States Patent Office an application in due form for 

a patent; that on September 4, 1886, the commis- 

sioner of patents declared an interference between 

his application, and one filed by the defendant on 

June 24, 1886; that thereafter testimony was taken 

on such interference, and a decision rendered on 

March 22, 1889, adversely to his claim of a priority 

in invention; that a rehearing was had, which re- 

hearing resulted, on October 28, in affirming the 
original decision. The bill further averred that 
the defendant was not, as decided by the commis- 
sioner of patents, the first inventor or discoverer, 
and prayed for a decree that he, plaintiff, be enti- 
tled to receive a patent for his invention, as speci- 
fied in his claims, and that defendant be enjoined 
from taking any steps to use or dispose of letters- 
patent for said invention, or any part thereof. 

This suit was brought under the authority of sec- 
tion 4915, Revised Statutes, which is as follows: 


‘“*Whenever a patent, on application, is refused, either by 
the commissioner of patents or by the Supreme Court of the 
District of Columbia on appeal from the commissioner, the ap- 
plicant may have remedy by bill in equity; and the court hav- 
ing cognizance thereof, on notice to adverse parties and other 
due proceedings had, may adjudge that such applicant is 
entitled, according to law, to receive a patent for his inven- 
tion, as specified in hisclaim, or for any part thereof, as the 
facts in the case may appear. And such adjudication, if it be 
in favor of the right of the applicant, shall authorize the com- 
missioner to issue such patent to the applicant filing in the 
Patent Office a copy of the adjudication, and otherwise com- 
plying with the requirements of law. In all cases, where there 
is no opposing party, a copy of the bill shall be served on the 
commissioner, and all the expenses of the proceeding shall be 
paid by the applicant, whether the final decision is in his 
favor or not.”" 


To this bill, on January 10, 1890, the defendant 
filed an answer, denying that plaintiff was the in- 
ventor, as alleged. The case was submitted to the 
Circuit Court upon the testimony used in the inter- 
ference proceedings, and upon such testimony a de- 
cree was entered, finding that plaintiff was the 
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original inventor, and entitled to receive a patent 
From such decree the defendant 


for the invention. 
brings this appeal. 

Philip Mauro, George S. Boutwell and Anthony 
Pollock, for appellant. 


Charles G. Washburn and J. H. Maynadier, for 
appellee. 


BreEwER, J. It is worthy of notice that hitherto 
in the progress of this litigation upon the same tes- 
timony different persons have reached different con- 
clusions. Thus, in the opinion filed June 5, 1888, 
by the examiner of interferences and assistant ex- 
aminer, it was found that the defendant was the 
original inventor. On an appeal from that decis- 
ion the examiners-in-chief (two members being 
present) came to a different conclusion, and awarded 
priority to the plaintiff. On a further appeal the 
commissioner of patents on March 22, 1889, re- 
versed the judgment of the examiners-in-chief, and 
sustained that of the original examiners. A motion 
for rehearing was brought before a succeeding com- 
missioner and overruled. When this case was sub- 
mitted, without any additional testimony, to the 
Circuit Court the conclusion finally reached in the 
Patent Office was dissented from, and it was found 
that the plaintiff was the original inventor. An ex- 
amination of the opinions filed by these different 
officers indicates that by each of them the matter 
was carefully considered. Evidently therefore the 
question as to which was the prior inventor is not 
free from doubt. What then is the rule which 
should control the court in the determination of 
this case? It is insisted by counsel for the appel- 
lant that the decision of the Patent Office should 
stand unless the testimony shows beyond any rea- 
sonable doubt that the plaintiff was the first in- 
ventor, and in support of their contention they cite 
the cases of Coffin v. Ogden, 18 Wall. 120, 124, and 
Cantrell v. Wallick, 117 U. S. 689, 695. In the first 
of these cases, which was a suit for infringement, 
the defense was a prior invention, and in respect to 
this defense the court observed: ‘‘ The invention or 
discovery relied upon as a defense must have been 
complete, and capable of producing the result 
sought to be accomplished; and this must be shown 
by the defendant. The burden of proof rests upon 
him, and every reasonable doubt should be resolved 
against him.” 

In the other case the same defense in a suit for 
infringement was set up, and there the court thus 
stated the rule: ‘‘The burden of proof is upon the 
defendants to establish thisdefense. For the grant 
of letters-patent is prima facie evidence that the 
patentee is the first inventor of the device described 
in the letters-patent and of its novelty. Smith v. 
Goodyear Dental Vulcanite Co., 93 U. S. 486; Lehn- 





beuter v. Holthaus, 105 id. 94. Not only is the 
burden of proof to make good this defense upon 
the party setting it up, but it has been held that 
‘every reasonable doubt should be resolved against 
him.’ ” 

These two cases are closely in point. Thé plain- 
tiff in this case, like the defendant in those cases, 
is challenging the priority awarded by the Patent 
Office, and should, we think, be held to as strict 
proof. In the opinion of the court below the rule 
is stated in these words: ‘‘The complainant, on the 
issue here tendered, assumes the burden of proof, 
and must, I think, as the evidence stands, maintain 
by a clear and undoubted preponderance of proof 
that he is the sole author of that drawing.” 42 Fed. 
Rep. 451. This language is not quite so strong as 
that just quoted. The case as presented to the Cir- 
cuit Court was not that of a mere appeal from a de- 
cision of the Patent Office, nor subject to the rule 
which controls a chancellor in examining a report 
of the master, or an appellate court in reviewing 
findings of fact made by the trial court. There is 
always a presumption in favor of that which has 
once been decided, and that presumption is often 
relied upon to justify an appellate court in sustain- 
ing the decision below. Thus, in Crawford v. Neal, 
144 U. S. 585, 596, it was said: ‘‘ The cause was re- 
ferred to a master to take testimony therein, ‘and 
to report to this court his findings of fact and his 
conclusions of law thereon. This he did, and the 
court, after a review of the evidence, concurred in 
his findings and conclusions. Clearly, then, they 
are to be taken as presumptively correct, and unless 
some obvious error has intervened in the applica- 
tion of the law, or some serious or important mis- 
take has been made in the consideration of the evi- 
dence, the decree should be permitted to stand.” 
See also Camden v. Stuart, 144 U. 8. 104, and Fur- 
rer v. Ferris, 145 id. 132. 

But this is something more than a mere appeal. 
It is an application to the court to set aside the ac- 
tion of one of the executive departments of the gov- 
ernment. The one charged with the administra- 
tion of the patent system had finished its investiga- 
tions and made its determination with respect to the 
question of priority of invention. That determina- 
tion gave to the defendant the exclusive rights of a 
patentee. A new proceeding is instituted in the 
courts—a proceeding to set aside the conclusions 
reached by the administrative department, and to 
give to the plaintiff the rights there awarded to the 
defendant. It is something in the nature of a suit 
to set aside a judgment, and as such is not to be 
sustained by a mere preponderance of evidence. 
Butler v. Shaw, 21 Fed. Rep. 321, 327. It is acon- 
troversy between two individuals over a question of 
fact which has once been settled by a special tribu- 
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nal, intrusted with full power in the premises. As 
such it might be well argued, were it not for the 
terms of this statute, that the decision of the Pat- 
ent Office was a finality upon every matter of fact. 
In Johnson v. Towsley, 18 Wall. 72, 86, a case in- 
volving a contest between two claimants for land 
patented by the United States to one of them, it 
was said: ‘‘It is fully conceded that when those 
officers (the local land officers) decide controverted 
questions of fact, in the absence of fraud, or impo- 
sitions, or mistake, their decision on those ques- 
tions is final, except as they may be reversed on ap- 
peal in that department,” 

Upon principle and authority therefore it must be 
laid down asa rule that where the question decided 
in the Patent Office is one between contesting par- 
ties as to priority of invention, the decision there 
made must be accepted as controlling upon that 
question of fact in any subsequent suit between the 
same parties, unless the contrary is established by 
testimony which in character and amount carries 
thorough conviction. Tested by that rule, the so- 
lution of this controversy is not difficult. Indeed, 
the variety of opinion expressed by the different 
officers who have examined this testimony is per- 
suasive that the question of priority is doubtful, and 
if doubtful, the decision of the Patent Office must 
control. 

What was the invention which the parties each 
claim to have made and in respect to which an in- 
terference was ordered in the Patent Office? It was 
thus stated by the examiner: “In a device for coil- 
ing wire or wire rods, the combination with a ro- 
tating coiling receptacle or reel for receiving and 
laying in coils the rod as it is delivered from the 
rolls, of a spider or platform for supporting the coil 
mounted on a vertical shaft concentric with the 
reel-supporting shaft, and means for elevating the 
platform shaft independently of the other.” 

Plaintiff claims to have conceived the idea of this 
combination in July, 1878, and to have made in 
that and the succeeding year sketches and drawings 
which fully disclosed it. It is conceded that a ma- 
chine embodying the invention was first constructed 
and put into successful operation in the spring of 
1886, and that this was done under the direction 
and superintendence of the defendant. 

During the years 1878 and 1879 the defendant, a 
man about forty-seven years of age, was, as he has 
been since 1864, the general superintendent of the 
Washburn & Moen Manufacturing Company, a cor- 
poration engaged in the manufacture of iron and 
steel wire; while the plaintiff, twenty-four years of 
age, was in the employ of the same company as a 
draughtsman, working under the direction of the 
defendant. The business of the company had, dur- 
ing the years of defendant’s superintendency, 
grown to be enormous. In the actual work of the 





mill, as the finished wire came from the rolls, it was 
coiled on reels, At first this was done through 
the agency of an attendant seizing the wire by a 
pair of tongs and engaging it with the reel, but 
this operation was attended by both danger and 
delay. To obviate this, the parties interested in 
this manufacture sought the invention of machinery 
which should seize the finished wire and engage it 
with the reel, and thereafter dislodge the com- 
pleted coil therefrom. 

The defendant locates the time of his conception 
of the idea embodied in this combination in Octo- 
ber, 1878, and that which enables him to locate it 
is a transaction with Daniel C. Stover. It appears 
that in October, 1878, Stover, who was a manufac- 
turer and inventor, came to Worcester, Mass., and 
while engaged in examining the machinery in the 
mill had his attention directed to the way in which 
the wire was coiled on the reels, and thought that 
some device could be invented for picking up the 
wire immediately after its leaving the rolls. After 
some reflection he conceived the idea which he sub- 
sequently embodied in patent No. 219,124. He 
suggested his idea to the defendant, who replied 
that it was not new, and that others were working 
at it. He prepared a model, which contained not 
only a device for picking up the wire, but also one 
for discharging the completed coil, and exhibited 
it to defendant, who, on his part, showed Stover a 
model which he had prepared. It is not pretended 
that either the model of Stover or that of defend- 
ant disclosed the exact combination for which a 
patent was claimed in this case. Nor is it import- 
ant to notice all the details of the transactions at 
the time between Stover andthe Washburn & Moen 
Company. It appears that Stover sold and assigned 
a one-half interest in his invention to the Washburn 
& Moen Company. The time of Stover’s visit is 
established by the date of that assignment and the 
application which he made for a patent, and by 
other writings. There is significance in the fact 
that although the plaintiff was present when Sto- 
ver’s model was shown, it does not appear that he 
made any suggestion that he had invented any 
thing of a similar character; and yet, if his pres- 
ent claim is true, he had for months been consider- 
ing the matter, and had at least three months be- 
fore conceived the very idea of the combination 
now in dispute. But it is enough to say in respect 
to this branch of the case that the story of the in- 
vention by defendant at the time stated is reason- 
able, probable, and to a certain extent supported 
by the testimony of Stover. 

As against this the plaintiff claims to have con- 
ceived the idea of this combination in July, 1878, 
and relies mainly on the testimony of two wit- 
nesses, Lambert aud Fowler. Though he was a 
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draughtsman, he presented no sketch or drawing 
made prior to November, 1878, which in any man- 
ner pictures his invention. It is true, he testifies 
to having made sketches prior thereto, but none 
have been preserved. One of them he claims to 
have shown to Lambert in July, 1878, and Lambert 
was called as a witness to support this statement; 
but Lambert’s testimony does not, as it seems to us, 
carry the weight which is claimed for it. He was a 
tinsmith by occupation, employed at times by the 
Manufacturing Company, and testifies that in July, 
1878, or about that time, very soon after Daniels’s 
return from Europe, he came to his shop and 
showed him a sketch, and asked him to make a 
model of it. He declined, saying he was too busy. 
Nothing more took place at that time, but in the 
fall of 1886, at Daniels’s request, he made a model 
of the machine, which, as he says, was disclosed by 
that sketch. This model was in evidence. Now, it 
is possible, that one seeing for a few minutes a 
sketch of a complicated machine, can, eight years 
thereafter, remember the details of that sketch so 
clearly as to make an accurate model. But if it is 


possible, it surely is not probable. If the invention 
disclosed in the sketch impressed either Daniels or 
Lambert as something of great value, and therefore 
fixed itself firmly in the mind, it is strange that 
neither seemed anxious to impress it upon the at- 


tention of others, carry it into actual use, or derive 
profit from it. On the other hand, if it was one 
which did not impress either as of any special value, 
it seems almost morally certain that the details of 
the sketch and the precise character of the inven- 
tion would not have been accurately remembered 
through all these eight years. We must not be un- 
derstood as imputing to Lambert intentional false- 
hood. He was familiar with the machinery actually 
in use in the wire-mill. He saw in the course of 
his acquaintance with that machinery many models 
and many machines, and the machines embodying 
this invention, as perfected, had been in actual use 
in the mill several months before he had made his 
model. He may well have gotten some of these mat- 
ters confused in his mind, and introduced into this 
model elements and parts which were not seen by him 
in the sketch displayed in 1878, and which were in 
fact taken from other sketches and drawings, or 
from models or machines. At any rate, when there 
was nothing to specially arrest the attention, it 
taxes credulity for one to claim that he bears in 
mind for over eight years the details of a sketch of 
a complicated machine which is casually shown to 
him, and which he sees but for a short time, and is 
enabled to thereafter reproduce the details of .that 
sketch in a model. 

Equally unreasonable is the testimony of Fowler, 
which is to the effect. that on July 20, 1878 (the 





date being fixed by a memorandum in his diary), 
Daniels came to visit him. This diary notes the fact 
simply of the visit of Daniels, but contains nothing 
in respect to the matters involved in this case. His 
testimony as to this was in these words: ‘‘ He ex- 
plained by rough sketches an arrangement he had 
for coiling the wire after it was delivered from the 
rolls, which was a round box mounted on an upright 
shaft, and in the bottom of the box was a plate, 
perhaps I should say a movable plate, which could 
be lifted for the purpose of raising the coil of wire. 
This was his method of getting hold of the coil, to 
get it out of the box.” None of these rough sketches 
were preserved. There was apparently nothing to 
impress the matter upon the mind of Fowler, and 
his attention was not directed to it until some time 
in the early part of 1887, nearly nine years thereaf- 
ter, when Daniels called on him for the purpose of 
securing his testimony in this case. Doubtless Fow- 
ler means to be truthful. There is no reason to im- 
pugn his integrity, but his testimony is subject toa 
criticism similar to that placed upon the testimony 
of Lambert. As one of the matters which was being 
considered and discussed by the Manufacturing 
Company was how to do the work which is now 
being done by the machine finally constructed by 
defendant it is not at all unlikely that Daniels, one 
of the employees of that company, spoke of the 
matter to Fowler at the time named; very likely he 
may have drawn rough sketches to suggest the 
ideas which were in his mind; but it is not proba- 
ble that in the absence of some special reason there- 
for the memory would carry for eight or nine years 
the details of the plan or idea suggested by Daniels 
and illustrated by these sketches. While of course 
it is possible, yet such testimony is not of a charac- 
ter to carry great weight. 

There is other testimony on both sides of this con- 
troversy. It is unnecessary to notice it in detail. It 
is enough to say that the testimony as a whole is not 
of a character or sufficient to produce a clear con- 
viction that the Patent Office made a mistake in 
awarding priority of invention to the defendant; 
and because of that fact, and because of the rule 
that controls suits of this kind in the courts, we re- 
verse the judgment and remand the case, with in- 
structions to dismiss the bill. 


Mr. Justice Jackson did not hear the argument 
or take part in the decision of this case. 


During the World’s Fair a Chinaman of some note 
visited one of the Chicago courts of record while a 
trial was in progress, and in writing back to a 
friend, in describing the trial, he said: ‘‘One man 
is silent, another talks all the time, and twelve wise 
men condemn the man who has not said a word.” 
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AMENDMENTS AND NEW LAWS OF 1894. 


[Former numbers 12, 13, 14, 15, 16, 18, 20 and 21 of the 
JournaL give the amendments by the General Laws of 
1894, prior to those noted in this issue. ] 

All laws and amendments are now in effect except where 
specially noted as not taking effect until a date given. 


Cope or ProcepurRs, 

All the sections repealed are: 

§ 202. Repealed by chapter 135 of 1894. 
April 14, 1894.] 

§ 203. Repealed by chapter 135 of 1894. 
April 14, 1894. 

§ 204. Repealed by chapter 135 of 1894. 
April 14, 1894. 

§ 205. Repealed by chapter 135 of 1894. 
April 14, 1894. | 

§ 206. Repealed by chapter 135 of 1894. 
April 14, 1894. 

§ 207. Repealed by chapter 135 of 1894. 
April 14, 1894. 

§ 208. Repealed by chapter 135 of 1894. 
April 14, 1894. ] 

§ 1023. Repealed by chapter 688 of 1894. 
June 1, 1894.]} 

All sections amended are : 

§ 56. Examination and admission of attorneys.—A citizen 
of the State, of full age, applying to be admitted to practice 
as an attorney or counsellor in the courts of record of the 
State, must be examined [and licensed to practice as herein 
prescribed]. A State board of luw examiners is hereby 
created, to consist of three members of the bar, of at least 
ten years’ standing, who shall be appointed from time to 
time by the Court of Appeals, and shall hold office as a 
member of such board for a term of three years, except un- 
der the first appointment, which shall be for terms of one, 
two and three years, respectively, until the appointment of 
his successor. Such court shall prescribe rules providing 
for a uniform system of examination, which shall govern 
such board of law examiners in the performance of its du- 
ties and shall fix the compensation of its members. There 
shall be examination of all persons applying for admission 
to practice as attorneys and counsellors at law, at least twice 
in each year in each judicial department, and at such other 
times and places as the Court of Appeals may direct. Every 
person applying for such examination shall pay such fee, 
not to exceed fifteen dollars, as may be fixed by the Court 
of Appeals as necessary to cover the cost of such examina- 
tion. On payment of one examination fee the applicant 
shall be entitled to the privilege of not exceeding three ex- 
aminations. Such board shall certify to the General Term 
of the department in which each candidate has resided for 
the past six months every person who shall pass the ex- 
amination, provided such person shall have, in other re- 
spects, complied with the rules regulating admission to 
oer as attorneys and counsellors, which fact shall be 

etermined by said board before examination. Upon such 
certificate, if the General Term shall find that such person 
is of good moral character, it shall enter an order licensing 
and admitting him to practice as attorney and counsellor in 
all the courts of the State. Race or sex shall constitute no 
cause for refusing any person examination or admission to 
practice. Any fraudulent act or representation by an appli- 
cant in connection with his application or admission shall be 
sufficient cause for the revocation of his hcense by the Gen- 
eral Term granting the same. Such board shall render, 
during the month of January, an annual account of all their 
receipts and disbursements, to the Court of Appeals. The 
Court of Appeals may make such provisions as it shall deem 
proper for admission of persons who have been admitted to 
practice in other States or countries. 

§ 2. [This act shall go into effect January first, eighteen 
hundred and ninety-five, but the examiners may be appointed 
and rules for examination adopted immediately.} 

Am’d by chap. 760 of 1894. 


§§ 213, 250, 258, 376, 882 given in former numbers. 


§ 635. In what actions a warrant of attachment may be 
granted.—A warrant of attachment against the property of 
one or more defendants in an action, may be granted upon 
the application of the plaintiff, as specified in the next sec- 
tion, where the action is to recover a sum of money only, as 
damages for one or more of the following causes: 

1. Breach of contracts, express or implied, other than a 
contract to marry. 

2. Wrongful conversion of personal property. 

8. An injury to [ ] preperty in consequence of negli- 
gence, fraud or other wrongful act. 

Am’d by chap. 738 of 1894. To take effect Sept. 1, 1894. 


(To take effect 
[To take effect 
| To take effect 
[To take effect 
[To take effect 
[To take effect 
[To take effect 
[To take effect 





§ 636. What must be shown to procure the warrant.—To 
entitle the plaintiff to such a warrant he must show, by affi- 
— to the satisfaction of the judge granting the same, as 

ollows ; 

1, That one of the causes of action specified in.the last 
sectian exists against the defendant. If the action is to re- 
cover damages for breach of a contract, the affidavit must 
show that the plaintiff is entitled to recover a sum stated 
therein, over and above all counter-claims known to him. 

2. That the defendant is either a foreign corporation or 
not a resident of the State; or, if he is a natural person and 
a resident of the State, that he has departed therefrom, 
with intent to defraud his creditors, or to avoid the service 
of a summons, or keeps himself concealed therein with the 
like intent; or, if the defendant is a natural person, or a 
domestic corporation, that he or it has removed, or is about 
to remove, property from the State, with intent to defraud 
his or its creditors; or has assigned, disposed of, or se- 
creted, or is about to assign, dispose of, or secrete property, 
with the like intent [or where, for the purpose of procuring 
credit, or the extension of credit, the defendant has made a 
false statement in writing, under his own hand or signa- 
ture, or under the hand or signature of a duly authorized 
agent, made with his knowledge and acquiescence as to his 
fi ial responsibility or standing. | 

Am’d by chap. 736 of 1894. To take effect Sept. 1, 1894. 


§ 637. Warrant in action against public officer, etc., for 
peculation.—A warrant of attachment, against the propert: 
of one or more defendants in an action, may also be granted, 
upon the application of the plaintiff, where the complaint 
demands ju — for a sum of money only; and it appears, 
by affidavit, that the action is brought to recover money, 
funds, credits or other property, held or owned by the State, 
or held or owned, officially or otherwise, for or in behalf of 
a public governmental interest, by a municipal or other pub- 
lic corporation, board, officer, custodian, agency or agent 
of the State, or of a city, county, town, village or other di- 
vision, subdivision, department, or portion of the State, 
which the defendant has, without right, obtained, received, 
converted or disposed of; or in the obtaining, reception, 
aye conversion, or disposition of which, without right, 

e has aided or abetted; or to recover damages for so ob- 
taining, receiving, paying, converting or disposing of the 
same; or the aiding or abetting thereof; [or in an action in 
favor of a private person or corporation, brought to recover 
damages for an injury to personal property where the liabil- 
ity arose, in whole or in part, in consequence of the false 
statements of the defendant as to his responsibility or credit, 
in writing, under the hand or signature of the defendant or 
his authorized agent}, made with his knowledge and acqui- 
escence. In order to entitle the plaintiff to a warrant of 
attachment, in the case specified in this section, he must 
show, by affidavit, to the satisfaction of the judge grantin 
it, that a sufficient cause of action exists against the defend- 
ant for a sum stated in the affidavit. 

Am’d by chap. 736 of 1894. To take effect Sept. 1, 1894. 

§§ 813, 820, 873, 888, 941, 993, 1042, 1176, 1309, 1837, given 
in former numbers. 


§ 1380. Leave to issue execution when judgment debtor 
dead.— After the expiration of one year from the death of a 
party, against whom a final judgment for a sum of money, 
or directing the payment of a sum of money is rendered the 
judgment may be enforced by execution against any prop- 
erty upon which it is a lien, with like effect as if the judg- 
ment debtor was still living. But such an execution shall 
not be issued, unless an order granting leave to issue it is 
procured from the court from which the execution is to be 
issued, and a decree to the same effect is procured from a 
surrogate’s court of this State, which has duly granted let- 
ters testamentary or letters of administration upon the estate 
of the deceased judgment debtor. Where the lien of the 
—— was created as prescribed in section twelve hun- 
dred and fifty-qne of this act, neither the order nor the 
decree can be made until the expiration of three years after 
letters testamentary or letters of administration have been 
duly granted upon the estate of the decedent, and for that 
purpose such a lien existing at the decedent's death, con- 
tinues for three years and six months thereafter, notwith- 
standing the previous ——- of ten years from the filing 
of the judgment-roll. But where the decedent died intes- 
tate aed letters of administration upon his estate have not 
been granted within three years after his death by the Sur- 
rogate’s Court of the county in which the decedent resided 
at the time of his death, or if the decedent resided out of 
the State at the time of his death, and letters testamentary 
or letters of administration have not been granted within 
the same time by the Surrogate’s Court of the county in 
which the property on which the judgment is a lien is situ- 
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ated, such court may grant the decree where it appears that 
the decedent did leave any personal property within the 
State upon which to administer. In such case the lien of 
the judgment existing at the decedent's death continues for 
three years and six months as aforesaid. [Provided, how- 
ever, that such judgment lien, existing at the decedent's 
death, upon the decedent’s real property, or some portion 
thereof, may enforced and payment thereof obtained 
during the said three years after granting of letters testa- 
mentary, or letters of administration, by the proceedin, 
KN ~ovided and prescribed by title five of chapter eighteen of 
this act.| But this section shall not apply to real estate 
which shall have been conveyed, or hereafter a be con- 
veyed by the deceased judgment debtor during his life-time, 
if such conveyance was made in fraud of his creditors or 
any of them, and any judgment creditor of said deceased, 
against whose judgment said conveyance shall have been, 
or may hereafter be, declared fraudulent by the judgment 
and decree of any court of competent jurisdiction, may en- 
force his said j ent against such real property, with like 
effect as if the judgment debtor wus living, and it shall not 
be necessary to obtain the leave of any court or officer to 
issue such execution, and the same may be issued at any 
time to the sheriff of the county where such property is or 
may be situated. The person issuing such execution, how- 
ever, shall annex thereto a description of the real estate 
against which the same is sought to be enforced, as afore- 
said, and shall indorse on said execution the words ‘issued 
under section thirteen hundred and eighty of the Code of 
Civil Procedure,’’ whereupon said sheriff shall enforce said 
execution as therein directed, inst the property so de- 
seribed, and not against any other property either real or 
personal, and all provisions of law relating to the sale and 
conveyance of real estate on execution and redemption 
thereof shall apply thereto. 


Am’d by chap. 734 of 1894. Takes effect May 21, 1894. 


§ 1384. Sale on execution, etc., when and how conducted. 
— A sale of real or personal property, by virtue of an exe- 
cution, or pursuant to the directions contained in a judg- 
ment or order, must be made at public auction, between the 
hour of nine o’clock in the morning and sunset. [The sher- 
iff to whom an execution is issued shall at any time before 
the sale of the personal property levied on by him, on the 
written request of any person who is acreditor of the person 
against whom the writ was issued under which the sheriff 
levied upon the property, exhibit to such creditor the per- 
sonal property so levied upon under said writ and permit an 
inspection thereof by such creditor or his agent. ] 


Am’d by chap. 739 of 1894. To take effect May 21, 1894. 
§§ 1404, 1678, 1690 given in former numbers. 


§ 1759. Regulations when action brought by wife.— Where 
the action is brought by the wife, the following regulations 
apply to the proceedings: 

1. The legitimacy of any child of the marriage, born or 
begotten before the commencement of the action, is not af- 
fected by the judgment dissolving the marriage. 

2. The court may, in the final judgment dissolving the 
marriage, require the defendant to provide suitably for the 
education and maintenance of the children of the marriage, 
and for the support of plaintiff, as justice requires, havin 
regard to the circumstances of the respective parties; [an 
may, by order, after due nutice to the defendant, at any 
time after final judgment, vary or modify such a direction. } 

3. If, when final judgmeut is rendered, dissolving the 
marriage, the plaintiff is the owner of any real property; or 
has, in her possession, or under her control, any personal 
property, or thing in action; which was left with her by the 

efendant, or acquired by her own industry, or given to her 
by bequest or otherwise; or she is or may thereafter be- 
come entitled to any property, by the decease of a relative 
intestate, the defendant shall not have any interest therein, 
absolute or contingent, before or after her death. 

4. Where final judgment is rendered dissolving the mar- 
riage, the plaintiff's inchoate right of dower, im any real 
property, of which the defendant then is or was theretofore 
seized, is not affected by the judgment. 


Am’d by chap. 728 of 1894. To take effect Sept. 1, 1894. 


§ 1990. When people, municipal corporation, etc., not re- 
quired to give security.—Each provision of this act, requir- 
ing @ party to give security, for the purpose of procurin 
an order of arrest, an injunction order, or a warrant o 
attachment, or as a condition of obtaining any other relief, 
or taking any proceeding; or allowing the court, or a judge, 
to require such security to be given, is to be construed 
as excluding an action brought by the people of the State, 
or by a domestic municipal corporation; or by a public offi- 





cer, in behalf of the people, or of such a corporation; 
except where the security, to be given in such an action, is 
specially regulated by the provision in question; [but in any 
action in which a domestic municipal corporation, or a pub- 
lic officer in behalf of such corporation, shall be, by the 
foregoing provisions of this section, excused from giving 
security on procuring an order of arrest, an order of in- 
junction or a warrant of attachment, such corporation shall 

liable for all damages that may be so sustained by the 
opposite party by reason of such order of arrest, attach- 
ment or injunction in the same case and to the same extent 
as sureties to an undertaking would have been, if such an 
undertaking had been given. 

Am’d by chap. 90 of 1894. To take effect March 3, 1894. 

§ 2231, subd. 1, § 2232, subd. 4, given in former numbers. 

§ 2320. Jurisdiction; concurrent jurisdiction.—The juris- 
diction of the Supreme Uourt extends to the custody of the 
person, and the care of the property, of a person incom- 

tent to manage himself or his affairs, in consequence of 
unacy, idiocy, habitual drunkenness for imbecility arising 
from old age or loss of memory and understanding, or other 
cause]. here a superior city court, or 4 county court or 
both, have jurisdiction of those matters, concurrent with 
that of the Supreme Court, the jurisdiction of the court first 
exercising it, as prescribed in this title, is exclusive of that 
of the others, with respect to any matter within its jurisdic- 
tion, for which provision is made in this title. [In all pro- 
ceedings under this title for the appointment of a committee 
of such a person, he shall be designated ‘an alleged incom- 
petent person;” and after the appointment of a committee 
of such person, in all subsequent proceedings the lunatic, 
idiot, habitual drunkard or imbecile shall be designated ‘‘ au 
jncompetent person.’’] 

Am’d by chap. 504 of 1894. To take effect Sept. 1, 1894. 

§ 2341 given in former numbers. 

§ 2388, subd. 1. A copy of the notice must be published at 
least once in each of the twelve weeks immediately preced- 
ing the day of sale in a newspaper published in the county 
{or in a municipal corporation, a part of which is within the 
county], in which the property to be sold or a part thereof 
is situated, 

Am’d by chap. 730 of 1894. Takes effect Sept. 1, 1894. 

§§ 2413, 2415, 2420, 2427, 2510, 2615, 2616, 2632, 2728 
given in former numbers. 

Section 2660, amended by chap. 503, L. 1894, to 
read after subd. 8, viz. : 

9. To an executor or administrator of a sole 
legatee named in a will whereby the whole estate is 
devised to such deceased sole legatee. 

If a person entitled is a minor, administration 
must be granted to his guardian, if competent, in 
preference to creditors or other persons. If no 
relative, or guardian of a minor relative, will accept 
the same, the letters must be granted to the credi- 
tors of the deceased; the creditor first applying, 
if otherwise competent, to be entitled to preference. 
If no creditor applies, the letters must be granted 
to any other person or persons legally competent. 
Letters of administration shall also be granted to 
an executor or administrator of a deceased person 
named as sole legatee ina will. The public ad- 
ministrator in the city of New York has preference, 
after the next of kin, and after an executor or ad- 
ministrator of a sole legatee named in a will whereby 
the whole estate is devised to such deceased sole 
— over creditors and all other persons. In 
other counties, the county treasurer shall have pref- 
erence next after creditors over all other persons. 
If several persons of the same degree of kindred to 
the intestate are entitled to administration, they 
must be preferred in the following order: First, 
men to women; second, relatives of the whole blood 
to those of the half blood; third, unmarried women 
to married. If there are several persons equally en- 
titled to administration, the surrogate may 4 
letters to one or more of such persons, and ad, 
ministration may be granted to one or more com- 
petent persons, although not entitled to the same- 
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with the consent of the person entitled to be joined 
with such person or persons; which consent must 
be in writing, and filed in the office of the surrogate. 
If a surviving husband does not take out letters of 
administration on the estate of his deceased wife, 
he is presumed to have assets in his hands sufficient 
to satisfy her debts, and is liable therefor. A hus- 
band is liable as administrator for the debts of his 
wife only to the extent of the assets received by 
him. If he dies leaving any assets of his wife un- 
administered, except as otherwise provided by law, 
they pass to his executors or administrators as part 
of his personal property; but are liable for her debts 
in preference to the creditors of the husband. 

§ 2. This act shall take effect September first, 
eighteen hundred and ninety-four. 


§ 2729. Chapter two hundred and fifty-two of the laws of 
eighteen hundred and ninety-three, entitled ‘“‘An act to 
amend section twenty-seven hundred and twenty-nine of 
the Code of Civil Procedure, relative to judicial settlement 
of accounts,” is hereby repealed. 


Chap. 421 of 1894. To take effect May 3, 1894. 


§ 2749. What property subject to this title.—Real prop- 
erty of which a decedent died seized, and the interest of a 
decedent in real property, held by him under a contract for 
the purchase thereof, made either with him or with a person 
from whom he derived his interest, may be disposed of for 
the payment of his debts and funeral expenses fee for the 
payment of judgment liens existing thereon at his death}, 
as prescribed in this title; except where it is devised, ex- 
pressly charged with the payment of debts or funeral ex- 
penses, or is exempted from levy and sale by virtue of an 
execution, as prescribed in title second of chapter thirteen 
of this act. The expression ‘funeral expenses,” as used 
. this title, includes a reasonable charge for a suitable head- 
stone. 


Am’d by chap. 735 of 1894. To take effect May 21, 1894. 


§ 2750. Petition, when and by whom presented.—At any 
time within three years after letters were first duly granted 
within the estate, upon the estateof a decedent, an executor 
or administrator, whether sole or joined in the letters with 
another other than a temporary administrator [or a person 
holding a judgment lien upon decedent’s real ap et at 
the time of his death, or any other creditor of the decedent, 
other than a creditor by a mortgage], which is a lien upon 
the decedent’s real property, may present to the Surrogate’s 
Court, from which letters were issued, a written petition, 
duly verified, praying for a decree directing the disposition 
of the decedent’s real property, or interest in real property, 
specified in the last section, or so much theréof as is neces- 
sary for the payment of his debts or funeral expenses or [if 
so decreed as hereinafter provided, for the payment of any 
judgment liens existing upon such land, or some portion 
thereof, at decedent’s death], by the mortgage, lease or sale 
at public or private sale thereof; and that the parties named 
in the petition, and all other necessary parties as prescribed 
in the subsequent sections of this title, may be cited to show 
cause why such a decree should not be made. 


Am’d by chap. 735 of 1894. To tuke effect May 21, 1894. 


§ 2752. Contents of petition.— The petition must set forth 
the following matters, as nearly as the petitioner can, upon 
diligent inquiry, ascertain them: 

1. The unpaid debts of the decedent, and the name of each 
creditor or person claiming to be a creditor; [and the name 
of each person holding, or claiming to hold, a lien by judg 
ment docketed against decedent before his decease, and also 
the several dates of docket of all or any of such judgment 
liens, and whether such judgment lien or liens affect the 
whole or part of the decedent’s real property]; and the 
amount of the unpaid funeral expenses of the decedent, if 
any, and the name of any person to whom any sum is due by 
reason thereof. " 

2, A general description of all the decedent’s real property, 
and interest in real property, within the State, which may be 
disposed of as prescribed in this title; a statement of the 
value of each distinct parcel; whether it is improved or not; 
whether it is occupied or not; and, if occupied, the name of 
each occupant {whether it is incumbered by a mortgage 
lien or liens together with a stat t of the amount due or 
claimed to be due thereon]. Where the petition describes 
an interest in real property, specified in section two thou- 
sand seven benteed tal forty-nine of this act, the value of 





the interest must be stated, and also the value of, and the 
other particulars, specified in this section, relating to the 
real eoerty to which the interest attaches. 

8. The names of the husband or wife, and of all the heirs 
and devisees of the decedent, and also of every other person 
claiming under them, or either of them, stating who, if any, 
are infants; the age of each infant, and the name of his 
general guardian, if any; and also, if the petition is pre- 
seuted by a creditor [or judgment-lienor], the name of each 
executor or administrator. 

4. If the petition is presented by an executor or adminis- 
trator, the amount of personal property which has come to his 
hands, and those of his co-executors or co-administrators, if 
any; the application thereof, and the amount which may yet 
be realized therefrom. 

Am’d by chap. 735 of 1894. To take effect May 21, 1894. 


§ 2753. Proceedings where some of the facts are unknown. 
— If, upon diligent inquiry, any of the matters required to 
be set forth, as prescribed in the last section, cannot be as- 
certained by the petitioner, that fact must be shown to the 
surrogate’s satisfaction, and the surrogate must, therenpon, 
inquire irto the matter, as os in article first of title 
second of this chapter. If the petition is presented by a 
creditor [or judgment-lienor] the surrogate may, b whe, 
require the executor or administrator to render s' h 
count or other statement, as he deems necessary 
pose of the inquiry. _ 

Am’d by chap. 735 of 1894. To take effect May 21, 1894. 

§ 2754, Citation thereupon.—Where the surrogate is sat- 
isfied that all the facts, specified in the last section bat one, 
have been ascertained, as far as they can be upon diligent 
inquiry, and it appears to him that the debts [judgment 
liens] and funeral expenses, or either, cannot be paid with- 
out resorting to the real property, or interest in real prop- 
erty, he must issue a citation according to the pore of the 
petition. If, upon the inquiry, it appears to the surrogate, 
that any heir or devisee, or person claiming an interest in 
the property under an heir or devisee, is not named in the 
petition the citation must also be directed to him. Unless 
the executor or administrator has caused to be published, as 
prescribed by law, a notice requiring creditors to present 
their claims, and the time for the presentation thereof, pur- 
suant to the notice, has elapsed, the citation must be directed 
generally to all other creditors of the decedent, as well as 
the creditors named. 

Am’d by chap. 735 of 1894. To take effect May 21, 1894. 


§ 2755. Hearing.—Upon the return of the citation the sur- 
rogate must proceed to hear the allegations and proofs of 
the parties. A creditor of the decedent [or a judgment-lienor], 
or a person having a claim for unpaid funeral expenses, 
although not named in the citation, may present and prove 
his debt [or lien], and thus make himself a party to the spe- 
cial proceeding. A creditor of the decedent, whose claim is 
not yet due, may present and prove his debt and have the 
same established upon a rebate of legal interest, and thus 
make himself a party to the special proceeding. An heir or 
devisee, or a person claiming under an heir or devisee, of 
the property in question, although not named in the citation, 
may contest the necessity of applying the property to the 
payment of debts [judgment tional or funeral expenses, or 
the validity of a debt, due or unpaid [or of any judgment 
lien], represented as existing against the decedent, or the 
reasonableness of the funeral expenses, may interpose any 
defense to the whole or any part thereof, and, for that pur- 

ose, may make himself a party to the special proceeding. 

he admission, or allowance, by the executor or administra- 
tor, of a claim or debt of any creditor against the decedent, 
shall, for the purpose of such proceeding, be deemed an 
establishment thereof, unless objection be made thereto by 
a party to the special proceeding. Where such a defense 
arises under the Statute of Limitation, an act or admission 
of the executor or administrator does not prevent the run- 
ning of the statute, or revive the debt, so as to affect, in any 
manner, the real property or interest in real property in 
question. 

Am’d by chap. 735 of 1894. To take effect May 21, 1894. 


§ 2758. Decree to recite debt and liens.—The decree must 
determine and specify the amount of each debt established 
before the surrogate, as a valid and subsisting debt against 
the decedent's estate, or as a just and reasonable charge for 
funeral expenses, [and must determine and specify the 
amount of each judgment lien established before the surro- 
gate as a valid and subsisting lien existing upon the de- 
cedent’s land, or some part thereof, at the time of his death. 
And the decree may also determine the amount due or re- 
maining unpaid upon any mortgage or mortgages, existing 
at decedent's death upon his real property, or any portion 


an ac- 
the pur- 
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thereof and the decree} must, in like manner, specify what 
demands presented have been rejected. The vouchers pre- 
sented before the ty in support of each debt or lien 
— must be filed and remain in the surrogate’s 
office. 

Am’d by chap. 735 of 1894. To take effect May 21, 1894. 


§ 2759. What proof necessary for a decree.—A decree 
directing the disposition of rea property, or of an interest 
in real property, can be made only where, after due exami- 
nation, the following facts have been established to the 
satisfaction of the surrogate: 

1. That the proceedings have been in conformity to this 
title. 

2. That the debts [or liens, or both], for the payment of 
which the decree is made, are the debts of the decedent, or 
are just and reasonable charges for his funeral expenses, 
[or are liens by judgment existing at his death upon his real 
property, or upon some portion thereof]; and are justly 


due. 

8. That they are not secured by a mortgage, or expressly 
charged by the will upon the decedent’s real property, or 
interest in real property; or, if a debt is so secured or 
charged upon a portion of the real property, or interest in 
real property, that the remedies of the creditor, by virtue of 
that charge or security, have been exhausted. 

4. That the property directed to be disposed of was not 
effectually devised, expressly charged with the payment of 
debts of funeral expenses, and is not subject to a valid 
power of sale for the payment thereof; or, if so devised or 
subject, that it is not practicable to enforce the charge, or 
to execute the power, and that the creditor has effectually 
relinquished the same. 

5. That all the personal property of the decedent, which 
could have been applied to payment of decedent’s debts and 
funeral expenses, has been so epplied ; or that the executor 
or administrators have proceeded with reasonable diligence 
in converting the personal property into money and apply- 
ing it to the payment of those debts and funeral expenses; 
and that it is sufficient for the payment of the same, as 
established by the decree. 

Am’d by chap. 735 of 1894. To take effect May 21, 1894. 


§ 2761. Decree to sell.—Where it appears to the surro- 
gate, upon the inquiry made as prescribed in the last sec- 
tion, that sufficient mouey cannot be raised advantageously 
to the persons interested in the real property, by mortgage 
or lease, the decree must direct a sale of the real property, 
or interest in the real property, or of so much thereof as is 
necessary, in order to pay the debts, [judgment liens 
thereon], and funeral expenses of the decedent, as estab- 
lished in the decree, at public or private sale. [Such 
decree, however, may provide, if it appear to be for the 
best interest of all persons interested, that the said sale be 
made subject to all or any specified liens by judgment exist- 
ing at decedent’s death on said real property or any portion 
thereof, which shall have been established, and the amount 
thereof determined by the said decree.] Where a sale of 
all the real property, or interest in real property, is not neces- 
sary for that purpose, but enough of either cannot be sold, 
without manifest prejudice to the persons interested, the 
decree may direct a sale of all the real property, or all the 
interest in real property, or both, or of such a part of either 
as the surrogate thinks proper, at public or private sale. 

Am’d by chap. 735 of 1894. ‘To take effect May 21, 1894. 


§ 2764. Decree, where undivided interest or precedent 
estate is created by the will, etc.— Where the decedent’s 
will devises an undivided interest in real property, but not 
the whole of his estate therein; or creates a precedent 
estate in real property; or where an heir of the decedent 
has sold an undivided interest, or created a precedent estate, 
in real property which descended to him, the entire prop- 
erty, to which the undivided interest or precedent estate 
attaches, must be sold. But, in applying the proceeds to 
the payment of debts and funeral expenses, the application 
of the proportion of the proceeds, belonging to the devisee 
or grantee of the undivided interest, or of the precedent 
estate, must be postponed to the application of the residue, 
in the order prescribed in the last section, in like manner as 
if that undivided interest or precedent estate was a distinct 
parcel of the property. 

Am’d by chap. 735 of 1894. To take effect May 21, 1894. 


§ 2765. Form of decree.—A decree directing that real 
property be mortgaged, leased or sold, or that an interest in 
real property be sold, as prescribed in this title, must de- 
scribe it with common certainty; and must direct that a 
mortgage, lease, or sale thereof, for the purpose of payin 
the debts, [judgment liens ordered to be paid], or dae. 





expenses, established by the decree, be made by the execu- 
tor or administrator, upon his giving the bond prescribed 
by law; or, in case of his failure so to do, by a freeholder, 
to be appointed by the surrogate, as prescribed by law; and 
in case a sale thereof be directed, may authorize the same 
to be made at private sale, at a price not less than the value 
thereof, as appraised pursuant to the provisions of section 
twenty-seven hundred and sixty of this code. 

Am’d by chap. 735 of 1894. To take effect May 21, 1894. 


§ 2769. Order, as to distinct parcels after appeal.—W here 
the only question, upon an appeal taken from a decree direct- 
ing a sale of real property, or of an interest in real property, 
or both, relates to the validity or amount ofa debt [or judg- 
ment lien| established by the decree, and the real property 
directed to be sold, or to which the interest directed to be 
sold attaches, consists of two or more distinct parcels, the 
sale of, or with respect to one or more of which will suffice 
to pay all the other debts [and liens] so established [and di- 
rected to be paid], leaving enough real property, or interest 
in real property unsold to satisfy the claim drawn in ques- 
tion upon the appeal the appellate court may, upon the mo- 
tion of any party to the special proceeding in the Surrogate’s 
Court, made upon uotice to all parties to the appeal, direct 
the Surrogate’s Court to cause the decree to be executed 
with respect to the distinct parcels of real property which 
will suffice to pay the debts ire judgment liens ordered 
paid], not in controversy; and the proceeds of « sale, made 

ursuant thereto, to be distributed in,like manner as if the 
Seeres related only to those parcels aud those debts [or liens]; 
except that any surplus, which may remain for distribution 
after payment of those debts [or liens], or so much thereof 
as will suffice to pay the demand in controversy, must be 
paid into the Surrogate’s Court and retained by the county 
treasurer, subject to the order of the surrogate to abide the 
event of the appeal. But this section does not authorize a 
sale of any distinct parcel, otherwise than in the order pre- 
scribed for that purpose, in sections twenty-seven hundred 
and sixty-four and twenty-seven hundred and sixty-five of 
this act. 

Am’d by chap. 735 of 1894. To take effect May 22, 1894. 


§ 2778. Effect of conveyance in other cases.—Except as 
prescribed in the last section a conveyance of real property, 
executed upon a sale thereof, pursuant to this title, vests in 
the grantee all the estate, right and interest of the decedent 
in the real property so conveyed, at the time of his death, 
free from any claim of his widow for dower, which has not 
been assigned to her; but subject to-all subsisting charges 
thereon [by judgment], mortgage or otherwise, which ex- 
isted at the time of his death [unless the said real ar goed 
is decreed to be sold free and clear from the lien of any 
judgment or judgments established by the decree and ordered 
to be paid as far as possible from the proceeds of such sale, 
as provided for in sections twenty-seven hundred and ninety- 
one and twenty-seven hundred and ninety-three of this act, 
in which event such lien or liens shall be transferred by such 
sale from the land sold to the proceeds thereof]. here 
dower has been assigned to the widow, the grantee tukes the 
part of the property to which her estate in dower attaches, 
subject thereto. 

Am’d by chap. 735 of 1894. To take effect May 21, 1894. 


§ 2786. Proceeds to be paid in court; effect thereof.— The 
proceeds arising from a mortgage, lease or sale, made as 
rescribed in this title, must be paid into the Surrogate’s 
Jourt by the executor, administrator or freeholder receiving 
the same. For that purpose, he must pay them to the 
county treasurer, to the credit of the special proceeding, to 
be retained by him, as prescribed in section twenty-five en 
dred and thirty-seven of this act. Upon payment being so 
made the heirs and devisees of the decedent, and their as- 
sigus and all the decedent’s remaining real property, and in- 
terest in real property, held under a contract for the purchase 
thereof, are exonerated from the debts and liens established 
by the decree [and ordered to be paid], or established [and 
ordered to be paid] as prescribed in the next section but 
one, as far as the proceeds so paid over are sufficient, after 
deducting the costs and expenses allowed by the surrogate, 
to satisfy those debts or liens. 
Am’d by chap. 735 of 1894. To take effect May 21, 1894. 


§ 2788. Hearing ; proof of further debts or liens.— At the 
time and place designated in the notice, or at the time and 
ang to which the hearing is adjourned, the surrogate must 

ear the allegations and proofs of the creditors [or lienors], 
and of the persons interested in the estate, or in the applica- 
tion of the pr 2 ting any d ds against the 
decedent or for his funeral exp , then pr ted, which 
had not been established or rejected, before making the de- 
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cree. The provisions of this title, oe to contesting and 


establishing debts [or judgment liens and as to payment of 
judgment liens}, and preserving the evidence thereof, be- 
fore making the decree, apply to the proceedings respectin 
any demand so presented. A debt [or judgment lien], which 
was established by the decree, may be again controverted, 
upon the hearing provided for in this section, upon the dis- 
covery of new evidence impeaching the same, and upon such 
a notice to the claimant as the surrogate directs, but not 
otherwise. 


Am’d by chap. 735 of 1894. To take effect May 21, 1894. 


§ 2789. When sale of unsold property may be directed.— 
Where the decree was enapated wits respect to a part only 
of the real Property, or interests in real property, specified 
therein, and the proceeds of the sale are insufficient, after 
paying the costs and expenses thereof, to satisfy all the 
debts established by the decree, [and all judgment liens 
established and decreed to be paid tnenelvens , together 
with the demands established as prescribed in the last sec- 
tion, and all other sums payable out of the same, as pre- 
scribed in the last section, and all other sums payable out 
of the same, as prescribed in this title, the surrogate must 
make an order, as prescribed in section twenty-seven hun- 
dred and sixty-eight of this act, directing the execution of 
the decree, with respect to the remainder, or so much 
thereof as is necessary. The proceedings thereupon and 
subsequent thereto are the same as upon and subsequent to 
the first order for the execution of the decree. 

Am’d by chap. 735 of 1894. To take effect May 21, 1894. 


§ 2791. Decree for distribution. — The surrogate must, by 
supplementary decree, made and recorded in like manner 
as the first decree, determine the rights of the creditors, 
{jadgment-lienors] and other persons interested, to share in 
the proceeds, and direct the distribution thereof accord- 
ingly. Where the rights of creditors car seipmont eps | 
are established [and their claims decreed to be paid], an 
there is a surplus, respecting the distribution of which a 
contest arises, he may make a su plementary decree, pro- 
viding for the payment of the ccolllege {and judgment-lien- 
ors] only ; and reserving all questions, as to the distribution 
of the surplus, to be settled by a second supplementary de- 
cree. An appeal may be taken from either of the — 
mentary decrees by any — aggrieved thereby, as from 
the first decree; except that it is not necessary or proper to 
make any creditor [or judgment-lienor a] party to an appeal 
from the second supplementary decree. 

Am’d by chap. 735 of 1894, To take effect May 21, 1894. 


§ 2793. Distribution; how made. — Money paid into the 
Surrogate’s Court, as prescribed in this title, must be distri- 
buted by the supplementary decree in the following order: 

1. The charges and expenses of the mortgage, lease or 
sale, and of the publication of the notice of distribution, 
and the other actual disbursements attending the distribu- 
tion, must first be paid. 

2. Where an interest under a contract for the purchase of 
real property was sold, all sums of money, which were due 
at the time of the sale, pursuant to the contract, and were 
not assumed by the purchaser, must next be paid out of the 
proceeds of the sale of that interest. 

3. Out of the remainder of the money arising upon a sale, 
the claim of dower of decedent’s wife, if any, which has 
not been assigned to her must be satisfied, by setting apart, 
for investment, one-third of the gross proceeds of the prop- 
erty, to which her right of dower attaches; unless, within 
such time, and upon such notice to her, as the surrogate 
deems reasonable, she presents an instrument under seal, 
acknowledged or proved and certified in like manner as a 
deed to be recorded in the county, whereby she consents to 
accept, in lieu of her dower, a sum, to be ascertained by the 
surrogate, equal to the value of her right of dower in the 
gross proceeds, according to the principles applicable to life 
annuities; and, if she present such an instrument, by pay- 
ing to her such a sum. If it shall appear to the surrogate 
that the decedent’s widow is an infant, lunatic or otherwise 
incompetent, and that a general guardian or committee has 
been appointed, upon proof that it will be for the best in- 
terest and advantage of the estate of such infant, lunatic or 
incompetent widow, the surrogate must authorize and 
direct such guardian or committee, in the name of such in- 
fant, lunatic or incompetent widow, having such dower 
right, to execute an instrument under seal, acknowledged 
or proved and certified in like manner as a deed to be re- 
corded in the county, whereby such guardian or committee 
shail consent to accept in lieu of dower a sum to be ascer- 
tained by the surrogate as above provided, according to the 
principles applicable to life annuities; and upon presenta- 
tion oF such an instrument to the surrogate, the value of the 
right of dower so ascertained by him shall be paid to such 





guardian or committee. Such instrument shall have the 
same force and effect as a deed or instrument executed and 
acknowledged by a competent person. 

4. Out of the remainder of the money, arising upon a 
mortgage, lease or sale, must be paid the costs of the special 
proceedings awarded to the petitioner in the decree. 

5. [Out of the remainder of the money must be paid in 
full, or to such extent as the money applicable thereto will 

ay the same, and according to their respective priorities, 
all judgment liens established and ordered paid by the de- 
cree, upon either the first or second hearing, and which were 
not disallowed or held invalid by either of such decrees. 
But no part of such moneys arising from the disposition of 
any real property of decedent, or any portion thereof, shall 
be poy toward the payment of any judgment lien estab- 
lighed by the decree, except where such proceeds have arisen 
from the disposition of such real property, or a portion 
thereof, upon which said judgment lien is established by 
decree as existing at the decedent’s death. ] 

6. Out of the remainder of the money must be paid the 
sum, if any, which has been found to be due to the executor 
or administrator, upon a judicial settl t of his t, 
after applying thereupon the proceeds of the personal prop- 
erty. But this subdivision dves not authorize the repayment, 
to an executor or administrator, of any sum paid by him to 
a creditor of the decedent, exceeding the proportion which 
that creditor would be entitled to receive from the estate of 
the decedent, upon the distribution of all the assets 
of the decedent, and the proceeds of property disposed of 
as prescribed in this title. 

7. Out of the remainder of the money must be paid, in 
full, the reasonable funeral exp of the decedent, to the 
persons whose claims therefor were established and recited 
as debts, in the first decree, and were not rejected upon the 
second hearing. 

8. Out of the remainder of the money must be paid, in 
full, the other debts, which were established and recited in 
the first decree, and were not rejected upon the second hear- 
ing; or, if there is not enough for that purpose, they, or so 
much thereof as the money applicable thereto will pay, must 
be paid in the order prescribed by law for payment of a de- 
cedent’s debts by an executor or administrator out of the 
personal assets, without giving preference to rent, or toa 
specialty, or to any demand on account of an action pendin 
thereupon; and paying debts not yet due, upon a rebate o 
legal interest. 

9. Out of the remainder of the money must be paid, in 
like manner, the debts first established by the supplemen- 
tary decree, or so much thereof as the remainder will pay. 

10. If any surplus remains, it must be distributed among 
the heirs and devisees of the decedent, or the persons claim- 
ing under them, and among those persons who have pre- 
sented and proved liens upon the interest of those heirs or 
devisees; or persons claiming under them, which were cut 
off by the sale, according to their respective rights and 
priorities, as established in the supplementary decree. But, 
if the proceeds of any of the property sold have been, or 
were to be, converted into personal property, pursuant to a 
direction contained in the decedent's will, the surplus pro- 
ceeds of that part of the property must be — to the per- 
sons entitled thereto, by the terms of the will. Any person 
having a right of tenancy y the courtesy in such surplus 
may, if he so elects, receive therefrom a gross sum in satis- 
faction of such right. 

Am’d by chap. 735 of 1894. To take effect May 21, 1894. 


§ 2801. Restitution for assets subsequently discovered.— 
Where a decree has been made for the application of the 

roceeds of real property to the payment of the decedent’s 
febts, or funeral expenses, [or judgment liens established 
and ordered paid], as prescribed in this title, and assets, 
which should have been applied thereto, are afterward dis- 
covered; or, for any other reason, money or other personal 
property of the decedent, which should have been applied 
thereto, afterward comes to the hands of the executor, ad- 
ministrator, legatee or next of kin, the heir, devisee, or other 
pao aggrieved may maintain an action to procure reim- 

ursement therefrom. 

Am’d by chap. 735 of 1894. To take effect May 21, 1894. 


§§ 2869, subd. 2; 3017, 3307, subd. 4; 3347, subd. 14, and 
3374 given in former numbers. 


PENAL CODE. 
Sections repealed are: 
§ 41k, subds. 5, 6, 7 and 8 repealed by chap. 77 of 1894. 
§ 290a, repealed by chap. 171 of 1894. 
§4le. Removal, mutilation or destruction of election 
booths, supplies, poll-lists or cards of instruction.—Any 
person who; 
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1. During an election or town meeting [willfully defaces 
or injures a voting booth or compartment], or willfully re- 
moves or destroys any of the supplies or other conveni- 
ences placed in the voting booths or compartments in pur- 
suance of law; or, 

2. Before the closing of the polls, willfully defaces or de- 
stroys any list of candidates to be voted for at such election 
- town meeting, posted in accordance with the election 
aw; or, 

3. During an election or town meeting, willfully removes 
or defaces the cards for the instruction of voters, posted in 
accordance with the election law, is guilty of a misde- 
meanor, 

Am’d by chap. 714 of 1894. To take effect May 19, 1894. 


§ 41i. Misconduct of election officers and watchers.—Any 
election officer or watcher who: 

1. Reveals to another person the name of any candidate 
for whom a voter has voted; or, 

2. Communicates to another person his opinion, belief or 
impression as to how or for whom a voter has voted; or, 

3. Places a mark upon a ballot, or does any other act by 
which one ballot can be distinguished from another for can 
be identified]; or, . 

4. [Before the closing of the polls, unfolds a ballot which 
a voter has prepared for voting], is punishable by imprison- 
ment for not less than six months nor more than one year. 

Am’d by chap. 714 of 1894. To take effect May 19, 1894. 


S$ 41k, 41m, given in former numbers. 

§ 41p. Giving consideration for franchise.—Any person 
who directly or indirectly, by himself or through any other 
person : 

1. Pays, lends or contributes, or offers or promises to 
pay, lend or contribute any money or other valuable con- 
sideration to or for any voter, or to or for any other person, 
to induce such voter to vote or refrain from voting at any 
election, for to induce any voter to vote or refrain from 
voting at such election] for any particular person or per- 
sons, or for [or against any particular proposition submitted 
to voters], or to induce pad voter to come to the polls or 


remain away from the polls at such election, [or to induce 
such voter to place or cause to be placed or refrain from 
Voter or causing to be placed his name upon a registry of 


voters], or on account of such voter [having voted or re- 
frained from voting] or having voted or refrained from 
voting for for against] any particular person for for or 
against any proposition submitted] to voters or having come 
to the polls or remained away from the polls at such elec- 
tion, {or having placed or caused to be placed or refrained 
from placing or causing to be placed his name upon the reg- 
istry of voters; or] 

2. Gives, offers or promises any office, place or employ- 
ment, or promises to procure or endeavor to procure any 
office, place or employment to or for any voter, or to or for 
any other person, in order to induce such voter [to vote or 
refrain from voting at any election], or to induce any voter 
to vote or refrain from voting at such election, fee {or 
against) any particular persoa or persons, [or for or against 
any proposition submitted to voters, or to induce any voter 
to place or cause to be placed op refrain from placing or 
causing to be placed his name upon a registry of voters ; To, 

3. [Cives, offers or promises any office, place, employ- 
ment or valuable thing as an inducement for any voter or 
other person to procure or aid in procuring either a large or 
a small vote, plurality or majority at any election district, 
or other political division of the State, for a candidate or 
candidates to be voted for at an election; or to cause a 
larger or smaller vote, plurality or majority to be cast or 
given for any candidate or candidates in one such district 
or political division than in another ; - 

4. Makes any gift, loan, promise, offer, procurement or 
agreement as aforesaid to, for or with any person to induce 
such person to procure or endeavor to procure the election 
of % person or the vote of any voter at any election; or, 

5. Procures or engages, or promises or endeavors to pro- 
cure, in consequence of any such gift, loan, offer, promise, 
procurement or agreement, the election of any person, or 
the vote of any voter, at such election; or, 

6. Advances or pays, or causes to be paid, any money or 
other valuable thing, to or for the use of any other person 
with the intent that the same, or any part thereof, shall be 
used in bribery at any election, or knowingly pays or causes 
to be paid any money or other valuable thing to any person 
in discharge or repayment of any money, wholly or in part 
expended in bribery at any election, is guilty of an infamous 
crime punishable by imprisonment for not less than three 
months nor more than one year, and in addition forfeits an 
office to which he may have been elected at the election with 
reference to which such offense was committed [and becomes 





incapable of holding any public office under the constitution 
and laws of this state for a period of five years after such 
conviction]. 

Am’d by chap. 714 of 1894. To take effect May 19, 1894. 


§ 41q. Receiving consideration for franchise.— Any per- 
son who, directly or indirectly, by himself or through any 
other person: 

1. Receives, agrees or contracts for, before or during an 
election, any money, gift, loan or other valuable considera- 
tion, office, place or employment for himself or any other 
person, for voting or agreeing to vote, or for coming or 
agreeing to come to the polls, or for remaining away or 
agreeing to remain away from the polls [or for refraining 
or agreeing to refrain from registering as a voter], or for re- 
fraining or agreeing to refrain from voting, or for voting or 
agreeing to vote, or for refraining or agreeing to refrain from 
voting for [or against] any particular person or persons at 
any election [or for or against any proposition submittgd to 
voters at such election; or| 

2. Receives any money or other valuable thing during or 
after an election on account of himself or any other person 
having voted or refrained from voting at such election [or 
having registered or refrained from a rani as a voter], 
or on account of himself or any other person having voted 
or refrained from voting for [or against] any particular per- 
son at such election he for or against any proposition 
submitted to voters at such election], or on account 
of himself or any other person having come to the polls 
or remained away from the polls at such election [or hav- 
ing registered or refrained from registering as a voter], 
or on account of having induced any person to vote or re- 
frain from voting for [or against] any particular person or 
persons at such election for for or against = | proposition 
submitted to voters at such election}, is guilty of an in- 
famous crime, punishable by imprisonment for not less than 
three months, nor more than one year, and in addition shall 
be excluded from the right of suffrage for five years after 
such conviction; and the county clerk of the county in 
which such person is convicted shall transmit a certified 
copy of the record of conviction to the clerk of each county 
of the state, within ten days thereafter, which copy shall be 
filed in his office by each of such clerks. 

Am'd by chap. 714 of 1894. To take effect May 19, 1894. 


§ 41t. Duress and intimidation of voters.—Any person or 
corporation who directly or indirectly : 

1. Uses or threatens to use any force, violence or restraint, 
or inflicts or threatens to inflict any injury, damage, harm 
or loss, or in any other manner practices intimidation upon 
or against any person in order to induce or compel such 
person to vote or refrain from voting at any election or to 
vote or refrain from voting for [or against] any particular 
person or persons for for or against _ proposition sub- 
mitted to voters at such election, or to place or cause to be 
placed or refrain from es or causing to be placed, his 
name upon a registry of voters}, or on account of such per- 
son having voted or refrained from voting at [such] elec- 
tion, for having voted or refrained from voting for or against 
any particular person or persons, or for or .against any 
proposition submitted to voters at such election, or having 
registered or refrained from registering as a voter ;| or, 

2. By abduction, duress or any forcible or fraudulent de- 
vice or contrivance whatever impedes, prevents or otherwise 
interferes with the free exercise of the elective franchise 
by any voter, or compels, induces or prevails upon any 
voter to give or refrain from giving his vote for [or against] 
any particular person at any election; or 

3. Being an employer pays his employes the salary 
or wages due in *‘ pay envelope,’’ upon which there is 
written or printed any political motto, device or argument 
containing threats, express or implied, intended or calcu- 
lated to influence the political opinions or actions of such 
employes, or within ninety days of a general election puts 
or otherwise exhibits in the establishment or place where 
his employes are engaged in labor, any hand bill or placard 
containing any threat, notice or information that if any 

articular ticket or candidate is elected or defeated, work in 
is place or establishment will cease, in whole or in part, 
his establishment be closed up, or the wages of his em- 
ployes reduced, or other threats, express or implied, in- 
tended or calculated to influence the political opinions or 
actions of his employes, is guilty of a misdemeanor, and if 
a corporation, shall in addition forfeit its charter. 

Am’d by chap. 714 of 1894. To take effect May 19, 1894. 

The said title is hereby amended by inserting therein a 
new section to be known as section forty-one-u, and which 
shall read as follows: 

§ 41u. Political assessments.— [Any two or more persons 
who conspire to promote or prevent the election of any per- 
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son or persons to a | eye office by the use of any means 
which are prohibited by law, shall be punishable by impris- 
onment for not less than six months nor more than one 
year; provided, any act besides such agreement be done to 
effect the object thereof by one or more of the parties to 
such conspiracy . | 

Section forty-one-u of said title shall hereafter be known 
as section forty-one-v. Section forty-one v of said title 
shall hereafter be known as section forty-one-w, and section 
forty-one-w of said title shall hereafter be known as section 
forty-one-x. 

Added by chap. 714 of 1894. To take effect May 19, 1894. 


§§ 254a, 288, subd. 5, given in former numbers. 


§ 364a. Offenses against marking, etc., words, ‘‘ silver,” 
‘sterling silver,” or ‘solid silver.”,—A person who makes, 
or sells, or offers to sell or dispose of, or has in his posses- 
sion, with intent to sell or dispose of any article of mer- 
chandise marked, stamped or branded with the words 
‘‘ sterling,” or ‘‘ sterling silver;’’ or encased, or inclosed in 
any box, package, cover or wrapper, or other thing in, by 
or which the said article is packed, inclosed or otherwise 
prepared for sale or disposition, having thereupon any en- 

raving, or printed label, 4 imprint, mark or trade-mark, 
indicating or denoting by such marking, stamping, brand- 
ing, engraving or printing that such article is silver, sterling 
silver or solid silver, unless nine hundred and twenty-five 
one-thousandths of the component parts of the metal of 
which the said article is manufactured is pure silver, is 
guilty of a misdemeanor. 

Added by chap. 474 of 1894. To take effect June 1, 1894. 


§ 364b. Same.—A person who makes or sells, or offers to 
sell or dispose of, or has in his possession with intent to 
sell or dispose of, any article of merchandise marked, 
stamped or branded with the words “coin” or ‘‘coin sil- 
ver;”’ or encased or inclosed in any box, package, cover or 
wrapper, or other thing in, by or which the said article is 
packed, inclosed or otherwise prepared for sale or disposi- 
tion, having thereupon any engraving, or printed label, 
stamp, imprint, mark or trade-mark, indicating or denoting 
by such marking, stamping, branding, engraving or print- 
ing that such article is coin or coin silver, unless nine hun- 
dred one-thousandths pee of the component parts of the 
metal of which the said article is manufactured is pure sil- 
ver, is guilty of a misdemeanor. 

Added by chap. 474 of 1894. To take effect June 1, 1894, 


§§ 408a, 640, subd. 8, given in former number. 


§ 640, subd. 14. Trespassers upon any [rifle] range [ | 
lawfully [ | used by or in connection with the uationa 
guard of the State or any organization, division or district 
thereof, or who injures any target or other property situate 
thereon, or who wilfully violates thereon any regulation 
established to maintain order, preserve property or prevent 
accidents upon such range, or removes, mutilates or de- 
stroys a battle-flag, book, placard, relic or record deposited 
or kept in the State Military Bureau, is guilty of a misde- 
meanor, 
Am’d by chap. 551 of 1894. To take effect May 8, 1894. 


§ 674a. Unauthorized wearing badge of Loyal Legion [or 
Society of Colonial lesa BF ong person who wilfully wears 
the insignia or rosette of the military order of the Loyal 
Legion of the United States [or of any society, order or 
organization of ten years standing in the State of New 
York], or uses the same to obtain aid or assistance within 
this State, unless entitled to use or wear the same under the 
constitution and by-laws, rules and regulations of such 
order [or of such society], is guilty of a misdemeanor. 

Am'd by chap. 505 of 1894. To take effect May 7, 1894. 


§ 674b. Converting military poy: unlawfully wear- 
ing uniform.—Any person who shall secrete, sell, dispose of, 
offer for sale, purchase, retain after demand made by a com- 
missioned officer of the national guard, or in any manner 
pawn or pledge any arms, uniforms or equipments, issued 
under the provisions of the Military Code, and any person 
not a member of the national guard, except members of 
organizations specially authorized to do so by the Military 
Code, who shall wear any uniform or designation of grade 
similar to those in use by the national guard, issued or 
authorized under the provisions of said code, is guilty of a 
misdemeanor. 

Added by chap. 551 of 1894. To take effect May 8, 1894. 


§ 674c. Introduction of spirituous or malt liquors into 
arsenal or armory.—Any person who introduces any wine, 








spirituous or ma!t liquors into any arsenal or armory, except 
when prescribed for medicinal purposes by a medical officer 
of the national; guard, is guilty of a misdemeanor. 

Added by chap. 551 of 1894. To take effect May 8, 1894. 


§ 674d. Unlawfully exacting toll of a member of the 
national guard.— Any person, master or keeper of a toll- 
gate, toll-bridge or ferry, or any person in charge thereof 
who wilfully hinders or delays any member of the national 
guard or refuses free peuates to any such member going to 
or returning from any parade, encampment, drill or meeting 
which he may be by law required to attend, or wilfully 
hinders, delays or refuses free passage to any conveyance 
or military property of;the State in charge of a member of 
said guard, is guilty of a misdemeanor. 

Added by chap. 551 of 1894. To take effect May 8, 1894. 


§ 674e. Failure to respond to military duty.—Every mem- 
ber of an independent military oo not mr ape 4 
organized as an organization of the national guard, who 
fails to respond or to do military duty, or refuses to enlist 
when lawfully called upon to do so by the commander-in- 
chief, in cases of emergency or necessity, is guilty of a 
misdemeanor. 

Added by chap. 551 of 1894. To take effect May 8, 1894. 


§ 699. Persons between the age of sixteen and twenty-one 
years.—Where a person between the ages of sixteen and 
twenty-one is convicted of a felony, or where the term of 
imprisonment of a male convict for a felony is fixed by the 
trial court at five years or less, the court may direct the 
convict to be imprisoned in a county penitentiary, instead 
of a State prison, if there is a county penitentiary within 
the judicial department in which the trial is had. [When- 
ever a child under the age of fourteen years is charged with 
the perpetration of a crime, other than a capital crime, 
which, 1f committed by an adult, would be a felony, the 
child shall, in the discretion of the court, be tried as for a 
misdemeanor, and the court, magistrate or tribunal before 
whom such trial is held, shall impose the penalty as pre- 
scribed by law in the case of misdemeanors. | 

Am’d by chap. 726 of 1894. To take effect Sept. 1, 1894. 


Cope or CrimInaL Procepure. 


§ 60. Special Sessions in Brooklyn.— Where any jury is 
required for the trial of any crime or misdemeanor in Courts 
of Special Sessions in the city of Brooklyn, the said courts 
shall have power to summons as many jurors as the court 
may deem necessary for the trial of such action or misde- 
meanor. The said Court of Special Sessions in the city of 
Brooklyn shall have power to take bail in a reasonable 
amount for all misdemeanors, and shall have power to take 
undertakings in bail either with or without the defendant 
thereon in the discretion of the said court, All fines im- 
posed by the said Courts of Special Sessions in the city of 
Brooklyn, or by police magistrates in said city, upon de- 
fendants convicted in said court. or by such magistrate, of 
crimes, misdemeanors or violations of any city ordinance of 
the city of Brooklyn, which are paid by such defendant so 
convicted to the sheriff of the county of Kings, or to the 
keeper of the penitentiary of said city, shall be paid monthly 
by the said sheriff or said keeper to the respective clerks of 
the courts in which the said fines were imposed; provided, 
however, that the said sheriff or keeper of the penitentiary 
of oo county may, in his discretion, pay all of such fines 
so paid to them, or either of them, directly to the city treas- 
urer of the city of Brooklyn. In an examination held in 
any criminal proceeding by a police magistrate in the city of 
Brooklyn, the testimony of each witness may, in the discre- 
tion of the magistrate, be taken as a deposition by the of- 
ficial stenographer of the court in which said magistrate 
holds such examination. Such minutes of the testimony 
when so taken, and when certified by the stenographer and 
by the magistrate who held such examination, shall both, 
with reference to such examination, and in all procedure in 
connection with such examination provided for by any sec- 
tion of this Code not inconsistent herewith, be regarded as 
actually taken down in writing by such magistrate and 
subscribed by the witness or witnesses at such examination. 

Am’d by chap. 695 of 1894. To take effect Sept. 1, 1894. 


§§ 225, 226, subd. 4, 465, subd. 7, given in former num- 
bers. 


§ 529. Certificate of stay not to be granted, but on notice 
to district attorney.— The certificate mentioned in the last 
two sections cannot, however, be granted upon an appeal on 
a conviction of felony, until such notice as the joie may 
prescribe has been given to the district attorney of the 
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county where the conviction was had, of the application for 
the certificate. But the judge may stay the execution of 
the a in the meantime. [And when an application 
for such certificate shall have been made to and denied by 
the judge who presided at the trial, and a justice of the 
Supreme Court, or when the trial was had in the Court of 
Oyer and Terminer, by a justice of the Supreme Court other 
than the one who presided at the trial, or in case of an ap- 

| to the Court of Appeals, by a judge of that court ora 
justice of the Supreme Court, no other application for such 
certificate shall made to or entertained by any other 
judge or justice. 

Am’d by chap. 502 of 1894. To take effect May 7, 1894. 


Sections added by chap. 392, L. 1894. 

§ 696. If any person who has been discharged 
from imprisonment, by virtue of any conditional 

, or conditional commutation of his sentence, 
shall violate such conditivn or neglect to perform it, 
his pardon or commutation shall be void and he shall 
be remanded to the place of his former imprisonment 
and there confined for the unexpired term for which 
he had been sentenced. When complaint, upon 
oath, shall be made to a magistrate, that any such 
person, within his county, has violated or failed to 
perform the condition of his pardon or commutation, 
the magistrate shall issue a warrant as provided in 
chapter two, title three, part four of this act. When 
the defendant shall have been brought before him, 
the magistrate, if there is then sitting in his county, 
any of the courts mentioned in titles three or five or 
chapters one or two of title four of part one of this 
act, shall at once cause the defendant to be taken 
before such court and shall remit to it the com- 
we ae and .- if any, that have been taken 

fore him. If no such court is then in session the 
magistrate shall proceed to examination of the de- 
fendant, in the manner prescribed in chapter seven, 
title three, part four of this act, and shall either 
discharge him or shall hold him to answer the charge 
against him at the next term of such court to be 
held in the county, and the defendant shall either 
give bail so to appear and answer, or shall be com- 
mitted as prescribed in said chapter seven. The 
warrant may also be issued by any of the courts 
mentioned in this section upon the like complaint 
as if application is made to a magistrate. 

§ 697. When the defendant shall be brought be- 
fore the court it shall, forthwith, make an order 
that the defendant show cause why his pardon or 
commutation should not be adjudged to be void, 
and he should not be remanded to the place of his 
former imprisonment for the unexpired term of his 
sentence. The order shall set forth the facts which 
constitute the violation of or the neglect to perform 
the condition of the pardon or commutation. The 
defendant shall plead to said order in writing. If 
he admit the facts the court shall at once proceed 
to pronounce judgment. If the defendant shall 
deny any material fact, the issue so joined shall be 
tried by ajury. Upon such trial the people and the 
defendant shall each be allowed five peremptory 
challenges, and no more. Upon the return of the 
verdict the court shall, without delay, proceed to 
judgment. If judgment is rendered against the 
defendant it shall adjudge that his pardon or com- 
mutation is void, and shall commit him to the place 
of imprisonment from which he had been discharged, 
upon his pardon or commutation, there to be con- 
fined for that portion of the term of his former sen- 
tence which had not expired, when he had been 
discharged by virtue of the pardon or commutation. 

§ 698. If an issue of fact upon a material question 
shall be raised by the answer of the defendant, and 
it shall appear that the violation of, or the failure 





to perform the condition took place in a county 
other than that in which the arrest was made, the 
court may in its discretion, in furtherance of justice, 
change the place of trial to such other county. 
The papers in the case shall be filed with the clerk 
of the county to which the place of trial was changed, 
with the order changing the place of trial, and a 
copy of such order shall be sent to the district at- 
torney of such county, and the defendant shall be 
committed to the custody of the sheriff of said 
county, or be held to bail to appear at the next 
term of the court in which the subsequent proceed- 
ings shall be had. All subsequent proceedings shall 
be had in the Court of Oyer and Terminer or Court 
of Sessions of the county, to which the place of trial 
had been changed, with the same effect as if they 
had originally been begun in that court. 
§ 849 given in former number. 


TITLE X. 
Or Criminat Sratistics. 


Szction 941. District attorney to furnish statement to 
clerk. 

942. Clerk of Court of Special Sessions in the city 
and county of New York to furnish state- 
ment to secretary of state. 

943. Clerk to furnish statement to secretary of 
state. 

944. Penalty for neglect. 

945, Secretary of state to report to Legislature. 

946. Secretary of state to furnish forms. 


§ 941. District attorney to furnish statement.— Within 
ten days after the adjournment of any criminal court of 
record in this State, the district attorney of the county in 
which the court shall be held shall furnish to the clerk of 
the court a certified statement containing the names of all 
persons convicted of crime in said court; the crime for 
which convicted; whether the conviction was upon a trial 
or upon a plea of guilty; the cases in which counsel were 
assigned by the court to defend the defendant; the sex, age, 
nativity, residence and occupation of the defendant; whether 
married or single; the degree of education and religious in- 
struction; whether parents are living or dead; whether 
temperate or intemperate, and whether before convicted or 
not of any crime. If necessary in order to obtain informa- 
tion of these facts, the defendant may be interrogated upon 
oath in court by the district attorney before judgment is 
pronounced. 

$942. Duty of clerk.— Clerk of Court of Special Sessions 
in the city and county of New York to furnish statement to 
secretary of state.—The clerk or the deputy clerk of the Court 
of Special Sessions in the city and county of New York 
shall on or before the first day of February, eighteen hun- 
dred and ninety-five, and quarterly thereafter, transmit to 
the secretary of state a tabulated and certified statement, 
in the form ——- by the secretary of state, os 
the name of every person convicted of a crime in suc 
court after October thirty-first, eighteen hundred and 
ninety-four, and since the date of the closing of each last 
preceding quarterly report; a description of the offense of 
which such person was convicted; whether the conviction 
was upon a trial or upon a plea of guilty; and the date of 
the conviction. 

§ 948. Id.—On or before the first day of February, eigh- 
teen hundred and ninety-five, and quarterly thereafter the 
clerk of each county shall transmit to the secretary of state 
a tabulated and certified statement, in the form prescribed 
by the secretary of state, of all the matters contained in the 
statements filed with such clerk by the district attorney of 
such county after October thirty-first, eighteen hundred 
and ninety-four; and of the name of each person shown to 
be convicted by a Court of Special Sessions by the certifi- 
cate of conviction filed with him by magistrates holding 
Courts of Special Sessions after October thirty-first, 
eighteen hundred and ninety-four, and since the date of the 
closing of each last preceding quarterly report made after 
October thirty-first, eighteen hundred and ninety-four, and 
showing the offense for which each person was so convicted ; 
whether the conviction was upon a trial or upon a plea of 
guilty ; the sentence imposed thereon; and the date of con- 
viction. 

§ 944. Id.— For every neglect of any justice, magistrate 
or clerk to comply with the requirements of this title, he 
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shall forfeit the sum of fifty dollars, to be recovered by a 
civil action in the name of the people of the State. 

§ 945. The secretary of state shall, on or before March 
first, in each year, cause all the information and statistics 
contained in the foregoing certified statements made to him 
by the several county clerks, to be compiled and tabulated 
in convenient form for reference, and so arranged that each 
fact shall —— under its + yom column or heading, 
and subdivided according to the crime or offense changed, 
and transmit the same to the Legislature. 

§ 946. Id.— The secretary of state shall cause this title to 
be published with forms and instructions for the execution 
of the duties therein prescribed, and copies thereof to be 
furnished annually to each county clerk; and a sufficient 
number of the copies of this title, and of such instructions, 
and of the forms to be used by the district attorney, or 
clerk or deputy clerk of the Court of Special Sessions of the 
city and county of New York, shall also be furnished to 
each clerk to enable him to furnish at least one cop 
thereof annually to the district attorney, and the clerk 
of the Court of Special Sessions of the city and county 
of New York, and the county clerk shall distribute the 
copies of this title and of such forms and instructions ac- 
cordingly, and when said county clerk is not a salaried 
officer his disbursements and compensation for his services 
under this act shall be a county charge. The expense of 
the woes ta A of state in publishing this title and distribut- 
ing copies thereof, and of such forms and instructions as 
are herein required, shall be paid by the treasurer of the 
State, upon the warrant of the comptroller, from moneys in 
the treasury not otherwise appropriated. 

§ 2. Sectior fifteen hundred and ninety-two of chapter 
four hundred and ten of the laws of eighteen hundred and 
eighty-two, entitled ‘‘An act to consolidate into one act 
and to declare the special and local laws affecting public 
interests in the city of New York,” is hereby sepemied. 

This title is amended by chap. 733 of 1894, and is substi- 
tuted for title X of the Code of Criminal Procedure. To 
take effect October 1, 1894. 


COUNTER-CLAIM AGAINST EXECUTRIX. 


NEW YORK COMMON PLEAS, SPECIAL TERM, APRIL, 
1894, 


CAROLINE JAEGER, as Executrix, etc.,v. THE Bow- 
ERY Bank or New York. 

A counter-claim cannot be set off against an executor or ad- 
ministrator unless the demand became due and payable 
from the decedent before his death, 

CTION by executrix to recover a deposit of 
$1,620.48, left by her testator in defendant 
bank. Counter-claim for $3,000, the face value of 

a note which defendant had discounted for the tes- 

tator, and which fell due after his death, but before 

this action was begun. The defendant alleges that 
the estate is insolvent. Plaintiff demurs. 


Abraham L. Jacobs, of counsel for plaintiff. 
James R. Marvin, of counsel for defendant. 


BooxsTaverR, J. On a more careful considera- 
tion of this demurrer, I have arrived at the conclu- 
sion that it must be sustained. 

The question presented is two-fold: Has the de- 
fendant a right to counter-claim under section 506 
of the Code of Civil Procedure; or if not, has he 
such a right on equitable grounds? 

The language of section 506 is that a counter- 
claim may be set up against an executor ‘as if the 
action had been brought by the decedent in his life- 
time.” Had this action been brought by the dece- 





dent in his life-time, this counter-claim would not 
have been available, because not yet in existence. 

Had the meaning of the statute been that the 
counter-claim could be set up as if the decedent 
were still living and brought the action, it would 
have been easy to say as much. 

In speaking of 2 R. 8. 355, § 23, in Jordan v. Na- 
tional Shoe and Leather Bank, 74 N. Y. 467, 474-5, 
the court said: ‘‘We think that the statute means 
that for a demand to be set off against an executor 
or administrator in an action brought by him, it 
must have been due and payable from the decedent 
in his life-time.” And furtheron: ‘It is claimed 
that section 506 has made a change in the law. It 
is plain that it has, in words. We are not called 
upon to say whether or not it has in substance.” 
That it has not, is the view taken, and I think cor- 
rectly, by Mr. Throop in his note on counter-claims 
in 8 Civ. Pro. Rep. 226, and by Mr. Rumsey in his 
work on Practice, vol. 1, p. 367. See also Swart v. 
Bank of Monroe, 70 Hun, 90; Wakeman v. Everett, 
41 id. 278; Patterson v. Patterson, 59 N. Y. 574; 
Taylor v. Mayor, etc., 82 id. 17. 

Neither does this seem a proper case for the ex- 
ercise of the equitable powers of the court in the 
defendant's favor. On the contrary, to allow this 
set-off would be unfair to other creditors whose 
claims existed at the death of the decedent or ma- 
tured before the defendant’s. 

Had the decedent lived, he might have drawn 
this deposit and satisfied such prior creditors, or 
they might have reached it by judgment and execu- 
tion. Against both of these chances the defendant 
now asks to profit, and to be allowed to come in 
and take all of a fund which other creditors, by 
reason of their earlier right, might have had to his 
exclusion but for the accident of the debtor's death. 

In Fera v. Wickham, 135 N. Y. 223, 227, it was 
said: ‘‘ By an assignment in trust for the assignor’s 
creditors, what natural equities previously existed 
became suspended by an intervention of the rights 
of other creditors.” By analogy, the death of an 
insolvent debtor has the same effect in a case like 


the present. 
—_——__4_______ 


The Pall Mall Gazette says that Shakespeare makes 
a lord chief justice administer justice in the streets, 
but it has been reserved for Mr. Justice Wright to 
do it at arailway station. Last Wednesday week 
he got through his work as vacation judge by 
twenty minutes to twelve. Counsel, arriving five 
minutes later, and wanting leave in an urgent mat- 
ter, pursued the learned judge to Waterloo. After 
waiting some hours, his lordship was observed to 
enter a train just as it was about to move. Counsel 
breathlessly explained his errand, and got what he 
wanted as the train was in motion. 
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Abstracts of Recent Decisions. 


BasTARDS—DESCENT.—A statute declaring that 
bastards ‘‘shall be capable of inheriting from and 
through their mothers and of transmitting estates 
in like manner as if they have been lawfully begotten 
of such mothers” (R. 8., Tex., art. 1657) gives a 
bastard no capacity to transmit his estate, through 
his deceased mother, to her surviving brothers and 
sisters. Blair v. Adams, U. 8. C. C. (Tex.), 59 Fed. 
Rep. 248. 


Breamy.—An indictment for bigamy charged that 
Prichard did marry one Eliza Ann §., and her then 
and there had for his wife, known by the name of 
Eliza Ann Prichard, and that said Joseph Prichard 
afterward feloniously and unlawfully did marry and 
take to wife one Virginia M. Lewis, ‘‘the said 
Joseph Ferguson Prichard well knowing the said 
Eliza Ann Ferguson, his former wife, was then 
alive.” Held, that the indictment did not sufficiently 
allege that the former wife was living at the time 
of the second marriage. Prichard v. People (Ill.), 
36 N. E. Rep. 103. 


DisPosITIVE PART OF TESTAMENTARY INSTRUMENT 
—POSITION OF SIGNATURE.— Where a testator, in 
what purports to be his last will and testament, ap- 
points his sister-in-law executrix thereof, and before 
he signs the instrument, writes thereon after the 
attestation clause the words: ‘‘ My sister-in-law is 
not required to give bond when probated;” and 
thereafter, in the presence of the subscribing wit- 
nesses, signs the instrument above those words, it 
will be a signing by the testator at the end thereof, 
as required by section 5916 of the Revised Statutes. 
Ohio Supreme Court, March 20, 1894. Baker v. 
Baker et al. 


EVIDENCE — CONFESSIONS — ADMISSIBILITY. — 
Where the State offers to prove a confession by de- 
fendant to the officer who conducted him to jail, 
and such officer testifies that no threats were made 
to induce the confession, defendant may show that 
the confession was made under the influence of fear, 
caused by threats; R. S. 1881, § 1802, making in- 
admissible a confession so obtained. Palmer v. State 
(Ind.), 36 N. E. Rep. 130. 


FRAUDS, STATUTE OF—PROMISE TO PAY ANOTHER’S 
pDEBT.—A lumber dealer had an arrangement to fur- 
nish lumber to his landlord in payment of the rent. 
The landlord ordered a certain kind of lumber of 
the tenant; who, not having it, gave the order to 
another lumber dealer. The latter refused to send 
the lumber till the tenant guarantied payment there- 
for. The seller charged the lumber to the landlord, 
and, on failing to collect from him, sued him and 
the tenant. Held, that the promise of the tenant 





was a contract to answer the debt of another and 
void, because not in writing. Webb v. Hawkins 
Lumber Oo, (Ala.), 14 South. Rep. 407. 


MASTER AND SERVANT—WRONGFUL DISCHARGE.— 
In Van Winkle v. Satterfield, decided in the Su- 
preme Court of Arkansas in March, 1894 (25 8S. W. 
Rep. 1118), it was held that a contract for services 
of a salesman in a store does not imply a covenant 
by him to violate the law by working on Sunday. 

MuRDER—PLEA OF GUILTY.—A person indicted 
for murder may waive his constitutional right to a 
jury trial by pleading guilty. Statev. Almy (N. H.), 
28 Atl. Rep. 372. 

NEGLIGENCE OF COMMON CARRIER—INSANITY RE- 
SULTING FROM INJURY.—In Halle’s Curator v. Texas 
& P. Ry. Co., decided in the United States Circuit 
Court of Appeals, Fifth Circuit, in January, 1894 
(60 Fed. Rep. 557), it was held that where a passen- 
ger on a railroad train receives no bodily injury 
from an accident caused by the company’s negli- 
gence, but is made insane by the excitement, hard- 
ship, and suffering resulting therefrom, the com- 
pany is not liable in damages therefor, since insanity 
is not a probable or ordinary result of exposure to a 
railroad accident. 

STREET RAILWAyS.—(1) Street cars propelled by 
electricity, and running along land burdened only 
with the easement of a public highway, cannot be 
run at a rate of speed incompatible with the lawful 
and customary use of the highway by others with 
reasonable safety. (2) A person crossing a public 
highway in which a street railway runs must look 
out for vehicles which might endanger him moving 
at lawful speed. Newark Passenger R. Co. v. 
Bloch (N. J. Err. & App.), 22 L. R. A. 874. (3) It 
is contributory negligence per se for one familiar 
with the street to attempt to drive across in front 
of a cable street-car approaching in full view, within 
forty feet, at a speed of ten miles an hour. Hamil- 
ton v. Third Ave. R. Co. (C. P.), 6 Mise. 382; 56 N. 
Y. 8. R. 397; 26 N. Y. Supp. 754. (4) One cross- 
ing a street in front of a horse-car is not, as a matter 
of law, negligent in failing to observe that the car 
is moving at more than twice its usual rate of speed, 
or in assuming that the driver will obey the cus- 
tomary signals of one who desires to take the car. 
Lang v. Houston, W.8. & P. F. R. Co., 75 Hun, 
151; 27 N. Y. Supp. 90. 

WITNESS—COMPETENCY OF CHILD.—Under R. &., 
1881, § 497, providing that a child less than ten 
years old is not a competent witness unless he under- 
stands the nature and obligation of an oath, a ruling 
that such a child is not a competent witness will not 
be disturbed on appeal unless the trial court mani- 
festly abused its discretion. Taylor v. McGrath 
(Ind.), 36 N. E. Rep. 163. 
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Correspondence. 


THE CONSTITUTION AND THE CouURTS. 
Editor of the Albany Law Journal: 

The assembling of the delegates to the convention 
which is to revise the Constitution of the State of 
New York leads to some reflections as to the powers 
exercised by the courts in expounding and constru- 
ing the fundamental law. 

The general public and possibly the legal profes- 
sion to some extent is, while aware of the enormous 
power wielded by the courts, unaware that at times 
the courts absolutely set aside the letter and the 
spirit of the organic law and literally ‘‘make the 
law.” 

In view of the fact that the power to declare 
what was, and was not meant by the framers of a 
Constitution must reside somewhere, it is probably 
idle to discuss the propriety of leaving toa few 
what has been determined by the many; still obser- 
vations on the necessity of the greatest care in the 
use of words by framers of all laws, organic or 
otherwise, may profitably be emphasized by illustra- 
tions drawn from the words of one or two clauses 
in our present Constitution, and the manner in 
which those clauses have been rendered null by the 
decisions of our courts. 

Possibly no subject has been more fruitful of 
vexation for lawyers, and promotive of litigation 
than the unwise habit of the Legislature of passing 
acts for the needs of some locality, incomplete as 
to details, but providing that some act theretofore 
passed for some other locality should, so far as ap- 
plicable and not inconsistent, become and be a part 
of the act last passed. 

A notable example of this kind of legislation is 
found in chapter 497, Laws of 1870, which creates a 
police force for Richmond county in general words, 
and then provides that ‘‘the said board of commis- 
sioners and said commissioners of police, and the offi- 
cers and men employed by them under this act shall, 
so far as the same can be made applicable, have the 
same power and perform the same duties and be 
subject to the same obligations that were by law 
imposed, conferred and devolved upon the commis- 
sioners of the Metropolitan police, and the force 
which was by them employed by the law existing 
on the 14th day of April, 1870. And also as are im- 
posed, conferred and devolved on the commission- 
ers of police of the city and county of New York, 
and the department of police, created by chapter 
187 of the Laws of 1870.” 

The section also makes all the provisions of said 
chapter 137, and ‘‘all laws existing on April 1, 
1870, in so far as the same can be made applicable 
thereto, made applicable to the police department 
hereby created.” 





ee 

‘‘And this act shall be read and construed as if 
it contained and embraced as part of its provisions, 
all the provisions of said chapter 137.” 

A glance at the statutes relating to the govern- 
ment of the Metropolitan police, a force created 
for a large city, and conducted under a large num- 
ber of statutes, will at once disclose the incongruity 
of the situations, 7. ¢., of the attempt to apply those 
statutes to a small territory, with no municipal 
regulations and an insignificant population. This 
statute is but a sample of those with which our 
books are strewn. In view of these statutes and 
with an idea that possibly the Legislature might be 
compelled to make its laws complete in themselves and 
after careful thought and consultation among many 
eminent lawyers, section 17 of article 3 was pre- 
pared, submitted to the convention of 1880, and by 
that convention approved and subsequently ratified 
by the people 

The words are these: 

‘¢ Restrictions, No act shall be passed which shall 
provide that any existing law or any part thereof 
shall be made or deemed a part of said act, or which 
shall enact that any existing law or any part thereof 
shall be applicable, except by inserting it in such 
act.” 

It may be that the English language is capable 
of more definite expressions than those contained in 
the clause above quoted. It may be that the evil de- 
signed to be recorded could have been more apparent, 
and it may be that the Constitutional Convention 
did not know both the evil and the remedy. Evi- 
dently the view of the court is, that the convention 
knew neither the one nor the other, for so far as my 
research goes the courts have declared that this 
course isnot only ineffectual to reach the very thing 
sought (People, ex rel. N. ¥. Electric Lines Co., v. 
Squire, 107 N. Y. 593, opinion at p. 601), but have 
been unable to find a case where the wholesome rule 
sought to be established can be applied. 

And yet the courts are not only the judges of 
the law, as to its meaning and effect, but are an 
effectual bar to the enforcement of its plainest 
precepts by their ability to declare that the law- 
makers knew not what they did. 

Again, section 18 of the same article is entitled 
‘¢ Further restriction ” and provides that ‘‘ the Legis- 
lature shall not pass a private or local bill in any of 
the following cases,” and the section then proceeds 
to point out specifically the cases where local or 
private bills shall not be passed. 

A local bill as we are taught is one that is not ap- 
plicable to all the people, one applicable to a par- 
ticular locality, and yet the courts have “ construed ” 
this clause into nothingness by holding that if by 
its terms the act may be applicable to more than 
one city, county or town, although in fact it is not, 
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it is not in conflict with the provisions of the Con- 
stitution. For instance an act which in terms ap- 
plies to all cities having more than a certain popu- 
lation—where there is but one such city; counties 
having less than a certain number of square miles 
of territory, where there is but one such county, is 
not unconstitutional. Ferguson v. Ross, 126 N. Y. 
460; In re Church, 92 id. 5; Inre N. Y. Elev. R. 
R., 70 id. 828, 

To say that these decisions have worked much 
mischief would be to take issue with the Legisla- 
ture on the propriety of its legislation, and the 
courts on the wisdom of their decisions. It is not 
the object of the writer so to do. It is only de- 
sired to point out the fallibility of words when used 
to express ideas, and to suggest to those who are 
about to reframe the organic law of this State, that 
they try to use words so that ‘‘he who runs may 


read.” 
Sipney F. Rawson. 
Port Ricumonp, N. Y. 


Hew Books and Rew Editions. 


Mr. Irving Browne, author of ‘‘ Domestic Rela- 
tions,” ‘‘Criminal Law,” ‘‘Parol Evidence,” etc., 
has just published, through the Boston Book Com- 
pany, a thorough work onthe ‘‘Elements of the 
American Law of Sales of Personal Property.” The 
author states that he has prepared this volume to 
furnish a concise treatise for the use of students and 
their instructors, but he has also given to the Ameri- 
can Bar a valuable text-book with citations of the 
decisions of the different States, copious and con- 
venient in arrangement. The first part of the work 
treats of ‘‘Formation of Contract,” (a) at common 
law, (b) as affected by statute. He then gives the 
‘Effect of the Contract act in Passing Property,” 
*‘ Avoidance of the Contract,” ‘‘ Performance of 
the Contract” and “Breach of Contract.” As a 
whole the work is most pleasing and attractive in 
its features and convenient in its arrangement of 
chapters, citations andindex. Published by Boston 
Book Company, Boston, Mass. 


Dicest oF LAwyYERs’ REPORTS ANNOTATED, VOL- 
uMEs 1 To 20, INCLUSIVE, wiTH FuLL INDEX TO 
Notes in BRIEF. 

The Lawyers’ Co-Operative Publishing Company 
of Rochester, N. Y., have just issued the first digest 
of their excellent reports which contains the digest 
of volumes 1 to 20. The arrangement is most ex- 
cellent, clear and concise, and should be a welcome 
addition to their series of reports. 


AMERICAN StaTE REPorTs, VOLUME 35. 


This volume contains cases from the Wisconsin 
Reports, volume 88; Kansas Reports, volume 59; 





California Reports, volume 98 ; Georgia Reports, vol- 
ume 90; Idaho Reports, volume 2; Iowa Reports, vol- 
ume 84; Maine Reports, volume 85; Maryland Re- 
ports, volume 76; Massachusetts Reports, volume 
158; Michigan Reports, volumes 95 and 96; Mis- 
sissippi Reports, volume 70; Missouri Reports, vol- 
umes 113 and 114; New Jersey Equity Reports, 
volume 50; Pennsylvania State Reports, volumes 
154 and 155. 

The well-known value of these reports is too ap- 
parent to the profession to need any words of praise 
from us, and the mere suggestion and notice that 
the new volume 35 has been published is sufficient 
to remind lawyers that a necessity has arisen for the 
purchase of another book. Published by Bancroft- 
Whitney Company, San Francisco. 


TIEDEMAN ON Municipal CoRPORATIONS. 

A treatise on the Law of Municipal Corporations 
in the United States, by Christopher G. Tiedeman, 
author of “ Real Property,” ‘‘ Limitations of Police 
Power,” etc., and professor of law in the University 
of the City of New York. 

The title of this work at once suggests comparison 
with the standard treatise of Judge Dillon on this 
subject, a work which has become a legal classic. 
Any attempt to compete with that work, even by so 
able a writer as Professor Tiedeman, would almost 
necessarily be unfortunate. The author of this 
treatise has therefore adopted the wiser course of 
undertaking to supplement the work of Judge 
Dillon by discussion to a considerable extent of the 
topics not fully treated by him, and more particu- 
larly by citation of later authorities and in printing 
the work in one volume to render it more popular 
with the profession. 

The author states in the preface that this work 
‘Ts designed to present within the confines of one 
volume a succinct and clear statement of the law of 
municipal corporations by an inclusion of every 
thing material and exclusion of every thing im- 
material to the clear comprehension of the general 
principles and rules of law bearing upon or involved 
in the subject.” To this end the author treats of 
Legislative Control over Municipal Corporations; 
the Charter Powers, Validity of Municipal Con- 
tracts and Securities and the Doctrine of Eminent 
Domain. 

The important matter of municipal taxation and 
local assessments is quite fully treated and the lia- 
bility of municipal corporations for torts is the sub- 
ject of achapter. This subject has recently been 
fully and ably treated in ‘‘ Jones on the Negligence 
of Municipal Corporations,” but the present volume 
necessarily contains rules of law applicable to this 
subject in much smaller space than in a volume de- 
voted entirely to that topic. Remedies against 
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municipal corporations are briefly treated at the 
conclusion of the volume and, upon the whole, it 
furnishes a convenient treatise upon the subject to 
which the practising lawyer may turn for the citation 
of authorities as well as for a discussion of the prin- 
ciples relating to the topic treated. Published by 
Banks & Brothers, Albany and New York. 


THe ArT oF WINNING CasEs; OR, MODERN ADVo- 
cacy, By Henry HarpwickE, Esq., or THE NEw 
York Bar. . 
This work is an extremely valuable addition to 

the literature of advocacy and is at the same time a 
practical treatise on the work of the advocate in 
the preparation and trial of causes, gathered by an 
experienced and able member of the New York Bar 
from his own personal contact with courts and 
juries, by a careful and earnest study of the works 
of other lawyers of ability and from the inspection 
of their work as appears in reports and other pub- 
lications. 

The first chapter is devoted to ‘‘ Preparation for 
Trial,” and the author ably treats of examination in 
chief, cross-examination, re-examination, the argu- 
ment of questions of fact and the address to the 
court. 

With great clearness the fundamental principles 
of the art of advocacy are discussed and every prin- 
ciple is illustrated by examples.drawn from all 
available sources. The author has analyzed the 
speeches of some of the greatest masters of advocacy 
and shows how they put into practice the principal 
oratorical precepts of the best oratorical writers. 
One of the author’s chief objects has been to give 
the results of the experience of. the best trial law- 
yers and to show the method successfully adopted 
by such lawyers as Choate, Webster, Pinkney, 
Prentice, Evarts and others, both English and 
American, in the preparation and trial of causes, 
and no candid reader can doubt that he has accom- 
plished his object after reading this work. 

One of the chief attractions of the work is the 
vast number of brilliant and vivid sketches of the 
most powerful, popular and forensic orators of 
modern times. These articles were, many of them, 
written by persons who witnessed the efforts of the 
subjects of the sketches, and are most valuable, in- 
teresting and instructive. 

The ‘‘relation of the bench to the bar,” ‘‘ profes- 
sional ethics ” and other subjects of like nature are 
treated by the author in most satisfactory manner, 
and he has also inserted many things of value to the 
younger members of the bar in the way of sugges- 
tions and advice. 

We are greatly pleased to notice the way in which 
Mr. Hardwicke has shown the improvements which 
have been made in the methods of administering 





justice in England and in America and the pleasant 
way in which he has treated the matter from the 
time of King Alfred down to the modern time when 
justice is so impartially administered by enlightened 
and conscientious judges both in England and in 
this country. 

We do not hesitate to say after most careful 
scrutiny of this work that it is one of the most 
valuable and useful that have been written in 
many years and deserves the careful attention and 
study of the members of the bar and law students in 
every part of this country. Published by Banks & 
Brothers, Albany and New York. 





Hotes. 


HERE is a law on the statute books of England, 

passed in the time of Edward III, prohibiting 

any one from being served at dinner with more than 
two courses, except on holidays. 


Belva Lockwood wants the Supreme Court of the 
United States to order the sovereign State of Vir- 
ginia to permit her to practice law within its bor- 
ders. 


In the case of a Kentucky woman who sued a 
railroad company for damages for the loss of her 
husband and her horse, the jury gave her an award 
of $50 for the animal and one cent for the old man. 


Soon after a Maine judge named Rice was ap- 
pointed to the supreme bench he said in the hearing 
of David Dunn, ‘‘ They say I’m the tallest judge on 
the bench.” ‘‘And the slimmest, your honor,” re- 
plied David. 


An Irishman, swearing the peace against his three 
sons, thus concluded his affidavit: ‘‘ And this de- 
ponent further saith that the only one of his children 
who showed him any real affection was his youngest 
son, Larry, for he never struck him when he was 
down.” 


From a standard and entirely sober digest of IIli- 
nois reports, under the title ‘‘ Carriers,” and a sub- 
division as to baggage, we quote the following digest 
paragraph: “56. Two revolvers in the trunk of a 
grocer who went into the country to purchase butter. 
Held, that but-one revolver was reasonably neces- 
sary.” . 

Among some old newspapers in an Arkansas Pro- 
bate Court was found a doctor’s account for medical 
attendance during the last illness of the deceased. 
On the back the administrator had made the follow- 
ing indorsement: 


“This claim is not verified by affidavit asthe statute re- 
quires, but the death of the deceased is satisfactory evidence 
to my mind that the doctor did the work. 

w—— S——, Adm.” 
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Lord Erskine, when practising at the bar, was 
asked if his failing to obtain a verdict did not 
keenly disappoint him. ‘‘ Well,” he answered, ‘‘I 
lose a great many verdicts which I ought to win; 
but, on the other hand, I win a great many verdicts 
which I ought to lose, and so, on the average, jus- 
tice is done.” 

An old safe was recently sold at an administra- 
tor’s sale in Allentown, Penn., for $3, and shortly 
afterward, upon making an examination of it, the 
buyer discovered in a secret part $530 in gold. He 
was so joyful that he noised his good luck around, 
and now the administrator has begun suit to re- 
cover the money found. 

The new Kansas ballot law requires that ‘‘the 
lower limbs of the voter as high up as the knee 
shall be visible from the outside while the voter is 
in the booth preparing his ticket, the lower part of 
the bovth having been left open for that purpose.” 
Is this another scheme of the enemies of woman 
suffrage?—Boston Globe. 

D. Calvin Warner, of Middleburg district, Carroll 
county, Maryland, has brought suit against Mrs. 
Emma 8. Powell for breach of promise. Mrs, Powell 
was Miss Weybright, but was married a few weeks 
ago to Mr. Wm. H. Powell. Mr. Warner claims 
$5,000 damages. Mr. Warner is a justice of the 
peace, a widower and has grown children. 

In New Jersey, even if the prisoner indicted for 
murder should desire to enter a plea of guilty the 
plea. cannot be accepted. Under a law passed by 
the present Legislature, when a defendant accused 
of murder does not desire to put in any defense the 
court appoints a jury to determine the degree of his 
guilt, whether it is murder in the first or second 
degree. This law was passed on account of the 
trouble and delay in the case of the negro murderer 
Hallinger, whose execution was delayed for two 
years by the technical tactics adopted by Lawyer 
Charles J. Peshall, who volunteered his services 
after the negro had been condemned to death. 

A. J. Brill was reprimanded and discharged as a 
juror in a damage suit by Judge Hutchinson this 
morning for making an unguarded remark about 
the case. Brill was one of the twelve men hearing 
the evidence in the case of Matthew Wall against 
the City of Chicago. The plaintiff, it was claimed, 
had sustained an injury to his spine, which ulti- 
mately produced St. Vitus’s dance, by falling into 
an unprotected catch-basin. At the opening of the 
trial to-day Brill remarked in an audible voice that 
he had once an attack of St. Vitus’s dance, but got 
over it. When the matter was called to Judge 
Hutchinson’s attention he took occasion to roundly 
censure the juror for thus expressing himself. The 
case was continued with eleven jurors.— Chicago 
Journal, May 10. 





Farmer James M. Conners, who has all his life 
voted and paid taxes in Delaware, now finds him- 
self, according to the new boundary survey, a resi- 
dent of Pennsylvania. His property was assessed 
last autumn by the Delaware authorities and the 
taxes are now due, but of course Conners will not 
pay taxes in Delaware on property situated in Penn- 
sylvania. He will not pay in Pennsylvania because 
he has not been assessed by the authorities of that 
State. He will be disfranchised for three years by 
the change of boundary. He cannot vote in Dela- 
ware because he does not live there, and he will not 
be able to vote in Pennsylvania on local issues, be- 
cause to do so he must have paid State and county 
taxes for two years before he can thus vote. The 
change of boundary has wrought havoc with Con- 
ners’s insurance in a mutual insurance company, to 
which he has long contributed, for by its charter it 
cannot take risks outside the boundaries of Dela- 
ware. 


It has been narrated to me by a leading lawyer 
of the bar how, upon one occasion, during the 
struggles of the Erie litigation, he was called upon 
at a late hour one evening to seek a judge of the 
Supreme Court in order to obtain an injunction 
against the sale of some rolling stock, which was to 
take place on the following morning at nine o’clock 
at Yonkers. Armed with the affidavits, which had 
been hastily drawn at ten o’clock in the evening, he 
sought a member of the family of the judge of whom 
he was in pursuit at the various clubs in town. 
and finally succeeded in locating him at about 
twelve o'clock. My informant, together with a 
friend, secured a cab, drove away out to the con- 
fines of Harlem, where this Supreme Court justice 
lived, and gained entrance to his house by a night 
key at two o’clock inthe morning. The relative of 
the judge went up to the sleeping apartment on the 
second floor, rapped on the door, which was ajar, 
it being summer time, when the jurist, who was 
slumbering in his bed beside his worthy spouse, in- 
quired: ‘*‘Who is there? What is wanted?” His 
relative made himself known, and the object of his 
mission. ‘‘ Very well,’ said the judge, ‘‘ light the 
hall gas, and let him stand in the hall by the hinges 
of the door and read his papers.”” And there, with 
the court in bed and his life’s companion by his 
side, the judge listened to the reading of papers for 
nearly an hour; they were then tossed into the room, 
the judge arose, affixed his signature and granted 
the motion. The attorney hastened away, caught 
the first train to Yonkers in the morning, served the 
injunction on the sheriff, and a famous chapter in 
Erie was concluded. What would the bewigged 
chief justices of England think of such proceedings 
as this?—A. S.!Southworth in Leslie’s Monthly. 
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N another part of the Law JouRNAL may be 
found the report of the committee on the 
judiciary in relation to the writ of prohibition, 
commanding the Constitutional Convention to 
refrain from any further proceedings in the 
matter of “proving, examining, investigating, 
deciding or adjudging upon the qualifications or 
election of Herbert F. Trapper, or abridging 
or intermeddling with the rights of said Herbert 
F. Trapper as a member of said convention, 
or as a delegate of said convention,” granted 
by Justice Mayham and subsequently, on Sat- 





urday, June 2, 1894, sent toa justice of the 
Supreme Court of Buffalo on the suggestion of | 
Justice Edwards and by the consent of the 
attorneys to the proceedings. It is only jus- | 
tice to Judge Mayham to say that he in nowise | 
passed upon the merits, but simply granted an 
order to show cause in order that the matter 
might be heard at Special Term. The re- 
port of the sub-committee adopted and re- 
ported by the judiciary committee of the Con- 
stitutional Convention was made by Messrs. 
Louis Marshall, Charles H. Truax and Elihu 
Root, and is an elaborate argument, showing 
great research, legal erudition and knowledge. 
But we consider that section 2 of Article 13 of 
the New YorkConstitution which gives the power 
to the “ Legislature to provide by law for the 
election of delegates” to the Constitutional 
Convention, is an express power of the Constitu- 
tion conferring an authority on the Legislature 
which it may or may not confer upon the con- 
vention. If the Legislature had not ex- 
pressly given to the Constitutional Convention 
the right to pass upon the qualifications and elec- 
tions of the persons claiming to be elected, then 
it seems to usthat there might have been need of 
the precedents so ably collated by the judiciary 
committee of the convention, showing that the 





body has in itself an inherent right as to deter- 


VOL. 49 — NO. 23. 


mine questions concerning the election of its 
members. In the present case however as the 
Legislature has expressly given to the Consti- 
tutional Convention the power to decide on the 
qualifications and elections of the persons claim- 
ing to be members, there is no room for doubt 
and no need of argument. In the absence of 
an express provision, such as we have in the 
New York Constitution, the reasoning of the 
judiciary committee would seem clearly correct, 
but with the power conferred as already stated, 
the precedents given by the learned jurists are 
apparently superfluous. 


In the case of United States v. Alice Weil 
e¢ al., the Court of Claims (April 16, 1894) has 
decided an interesting and important constitu- 
tional question. The Federal Constitution 
provides that “If any bill shall not be returned 
by the President within ten days (Sundays ex- 
cepted) after it shall have been presented to 
him, the same shall be a law, in like manner as 
if he had signed it, unless the Congress by their 
adjournment prevent its return, in which case 
it shall not be alaw.” The case before the 


| court turned upon the question whether a cer- 


tain act, passed by Congress before the winter 
holiday recess in 1892, and signed by the Presi- 
dent after Congress had adjourned, ever be- 
came a law. Counsel on the side concerned 
in proving that the act was null and void set up 
this contention: 

“No power exists on the part of the executive 
to approve a bill after the adjournment of the 
two houses of Congress; and the approval of a 
bill passed by the two houses of Congress is a 
legislative function, the President being for 
that purpose a component part of the law- 
making power, and it being only when Con- 
gress is in session that a legislative act can be 
performed.” 

It is a curious fact that the question here 
raised has never been passed upon by the Su- 
preme Court except in an indirect way. And 
it was pointed out by counsel that only one 
other act in the whole history of Congress had 
been so approved by the President after ad- 
journment of Congress. But Mr. Justice Nott, 
who delivered the opinion of the Court of 
Claims, was able to show that this one act (the 
important “abandoned and captured property 
act’ of 1863) had been so frequently before 
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the court and been subjected to so close a 
scrutiny, and been the subject of so many 
opinions, not one of which had questioned its 
validity, that the court had indirectly, but none 
the less emphatically, affirmed its validity. 
But he proceeds positively to affirm, in relation 
to the constitutional clause in question, that: 
“The Constitution declares (in the event of 
an adjournment) that a bill shall not become a 
law if the President does not sign it. It does 
not declare that a bill shall not become a law 
though he does signit. The Constitution pro- 
vides for a contingency, which contingency is 
the non-approval of an act after the adjourn- 
ment of Congress. It declares what shall 
happen in the case of non-approval; it does 
not declare that the same thing shall happen 
in the case of approval. There is neither re- 


striction nor implication that a bill shall not 
become a law if the President does sign it. 
The theory that the approval of a bill by the 
President is void, though it be given within the 
time prescribed by the Constitution, rests wholly 
on this idea—that the authority to approve 
and disapprove bills is legislation; in the words 


of Kent, ‘a weapon to defend the executive 
department against usurpations of legislative 
power;’ in the words of Story, a power ‘to 
negative laws.’ ” 

This last idea advanced in support of the 
contrary theory as to the constitutional provis- 
ion Mr. Justice Nott proceeds to combat. He 
declares that the President’s authority to ap- 
prove or disapprove bills is not a legislative 
power properly, but one merely of revision. 
It would be a legislative power were the veto 
absolute. But it isnot absolute; and Congress 
can make laws regardless or in spite of executive 
disapproval. 

This is a most important opinion, and we do 
not see why it is not well established, even in 
the letter of the Constitution. The veto power 
was given, as Judge Nott says, not to make the 
President a final arbiter on legislation, for it 
does not do that, but in extreme cases to bring 
Congress to a closer scrutiny of particular acts 
of that body. Hence it was that presidential 
disapproval of a bill after adjournment was 
made to kill the bill; because Congress was not 
in session to give the matter a re-examination. 
That the constitutional provision aims at any 
thing more, or applies equally to presidential 





approval of a bill under the same circumstances, 
is to stretch it to a senseless and therefore to 
an unwarranted length. 

The 6pinion (which, by the way, makes up 
the best historical inquiry into the origin and 
nature of the veto power probably extant) is 
important, particularly as it applies to that 
ridiculous farce of bringing the President to 
the Capitol in the closing hours of a session 
hurriedly to attach his name to measures then 
being rushed through, lest, lacking his signature 
on the stroke of the hour of adjournment, they 
fail to become law. If the Court of Claims’ 
decision stands, this farce can be abandoned 
and the President can examine and sign or dis- 
approve the bills after adjournment more at his 
leisure. And that it will stand we can have 
little question. But it is a curious thing that 
this practice, based upon a wrong interpretation 
of the Constitution, should have gone on un- 
questioned so long. 


Judge Nott traces the clause in the Federal 
Constitution which gives to the President his 
power of revising legislation to the Constitution 
of New Yorkof 1777. That instrument estab- 
lished a council of revision having this power, 
and consisting of the governor, chancellor, and 
the judges of the highest State court, or any 
two of them with the governor. The common 
doctrine, that our ordinary executive veto is 
founded on the old veto of the English King, 
is denied. “It is manifest, then, that the 
[Federal] Convention turned from the Con- 
stitution of England to the Constitution of 
New York. When they did so, the man did 
not live who regarded the council of revision 
as the successor of the crown, or its approval 
or disapproval of bills as an exercise of the 
royal prerogative or a legislative power.” The 
Nation suggests that perhaps it is not unreason- 
able however to consider that all which goes to 
making up the total process of enacting a law, 
including the revising process, is a part of the 
legislative function. It does not at all follow 
that all parts of it must be done while the two 
legislative houses are in session. 


As regards the history of the matter, the 
Nation also notes that Judge Nott has not men- 
tioned that the Massachusetts Convention of 
1779-80 had been all over this ground long be- 
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fore the Federal Convention, and had furnished 
since 1780 a model which was closely followed; 
nor does he allude to the prominent part which 
Mr. Gerry of Massachusetts took in determin- 
ing the shape of this part of the Federal instru- 
ment. This fact is mentioned by Mason in his 
learned and valuable book, “ Veto Power,”’ p. 19, 
note. All this indeed may be thought to leave 
Judge Nott’s interesting point of history un- 
touched, since Massachusetts evidently profited 
by the New York instrument, and the Federal 
Convention undoubtedly had it in view. But 
after all, clear as itis that our American “veto” 
is no veto at all, do not the debates show that, 
historically, it developed out of the English 
executive veto? And was not the New York 
revision, what Madison calls the Federal revis- 
ion, “a qualified veto?” The circumstances of 
the case of United States v. Weil suggest an 
interesting question as to the power of the 
President, upon a mere recess, to skip the re- 
cess and piece together the days preceding it, 
after the bill reaches him, and the days follow- 
ing it, after the adjournment, in making up the 
ten days allowed him for consideration before 
signing. In 179t (Opinion of the Justices, 3 
Mass. 567), the justices of the Supreme Court 
of Massachusetts, where five days are allowed, 
laid it down, in an advisory opinion, that such 
a recess did not necessarily kill an unsigned 
bill, but that, if left unsigned for more than 
five days of the legislative session, excluding 
the recess, it became a law. “ When a proro- 
gation takes place,” they added, “the session 
is ended, and a bill or resolve, after the session 
is ended, cannot acquire the force of law.” 





The original Constitution of New York con- 
tained a provision on this subject almost identi- 
cal with that of the Federal Constitution, and 
the court of last resort ruled that the governor 
could exercise the power after the adjournment 


of the Legislature. Indeed, it was held in this 
State that he could give his approval not only 
within the period of ten days, but up to the 
end of the term for which the Legislature had 
been elected, and it is an historical fact that 
bills were thus approved by the executive and 
became laws several months after adjournment. 
This license gave the governor a great power, 
which was obviously open to abuse, particularly 
when he was a candidate for re-election; and 





the power of approval was therefore restricted 
by one of the constitutional amendments of 
1874, which contains the provision that no bill 
shall become a law after the final adjournment 
of the Legislature unless approved by the 
governor within thirty days after such adjourn- 
ment. per ee, 

Professor Austin Abbott contributes to the 
May number of the University Law Review, of 
which he isthe editor, an article urging that the 
rule as to reading a part of Czsar’s Commen- 
taries as one of the preliminary requirements 
for admission to the bar be modified so as to 
allow in its place the reading of an equivalent 
amount of Latin from the Institutes of Gaius, 
or from the works of some other Latin writer 
of Roman law. Mr. Abbott says: “We lay 
it down as a general proposition that useful 
knowledge may be as good means of mental 
discipline as an equivalent of useless knowl- 
edge.” He believes that the law student in 
reading Roman law in the original Latin will 
obtain about the same amount of mental dis- 
cipline as in reading Cesar, and will at the 
same time acquire some knowledge of Roman 
law. The reading of Roman law has been 
neglected in the preparation of many law stu- 
dents of the present day, especially those who 
study only in offices, and, if they can acquire 
some acquaintance with it in their preliminary 
preparation for admission to the bar, so much 
at least will be gained toward that wider knowl- 
edge of jurisprudence which is now compara- 
tively rare among lawyers. ‘The method of in- 
struction in the University Law School in the 
city of New York is explained at length in the 
May number of Zhe Review. The system 
is unusually diversified — lectures, recitations, 
“quiz,” text-books and an original series of 
“law school helps,” all aiding the student in 
acquiring a practical knowledge of the law. 


The Winston Sentinel mentions as an instance 
of the economy of administration that North 
Carolina, with a population of 1,617,947, pays 
$82,000 for her judges and prosecuting attor- 
neys, while Virginia, with 1,655,980 population, 
pays $206,000 for her judges and prosecuting 
attorneys. At the same time it is claimed that 
the judiciary of North Carolina compares in 
ability and integrity with that of any State of 
the Union. 
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THE CONSTITUTIONAL CONVENTION — 
REPORT OF THE JUDICIARY COMMIT- 
TEE ON THE TRAPPER CASE. 


To the Convention : 

The committee on judiciary return herewith the 
writ of prohibition issued out of the Supreme Court 
commanding the convention ‘‘to desist and refrain 
from any further proceedings in the matter of prov- 
ing, examining, investigating, deciding or judging 
upon the qualification or election of Herman F. 
Trapper, or abridging or intermeddling with the 
rights or privileges of said Herman F. Trapper as a 
member of said convention or as a delegate of said 
convention,” and reports thereon: 

The convention has been created by the direct ac- 
tion of the people, and has been by them vested 
with the power and charged with the duty to revise 
and amend the organic law of the State. 

The function with which it is thus charged is a 
part of the highest and most solemn act of popular 
sovereignty, and in its performance the convention 
has and can have no superior but the people them- 
selves. 

No court or legislative or executive officer has 
authority to interfere with the exercise of the pow- 
ers or the performance of the duties which the peo- 
ple have enjoined upon this their immediate agent. 

The convention has been expressly authorized by 
the existing Constitution and the vote of the people 
to revise and amend the Constitution. It has also, 
by necessary implication, been endowed by the 
same Constitution and vote with all the powers es- 
sential to the exercise of the powers expressly con- 
ferred. 

Among the powers so conferred by necessary im- 
plication are some of a judicial nature affecting the 
organization and existence of the convention itself. 
Among these are the power to discipline its mem- 
bers, to repress disorder, to try, condemn and pun- 
ish persons who disobey its process, and to judge 
of the qualifications and elections of its members. 

These powers are not included among those con- 
ferred upon the judiciary in the general distribu- 
tion of powers to the three great departments, for 
the purposes of the ordinary government of the 
State under the Constitution. 

They are deemed to be inherent in the legislative 
bodies which emanate directly from the people, be- 
cause necessary to their independence and effective 
action. They are conferred upon every such body 
by the simple act of its creation, and without the 
necessity of an express grant. 

This was the common law of Englaud and of the 
colony of New York on the 19th of April, 1775. It 
has always been the law of this State and univer- 
sally throughout the United States. 





A constitutional convention is a legislative body 
of the highest order. It proceeds by legislative 
methods. Its acts are legislative acts. Its function 
is not to execute or interpret laws, but to make 
them. That the consent of the general body of 
electors may be necessary to- give effect to the ordi- 
nances of the convention no more changes their 
legislative character than the requirement of the 
governor’s consent changes the nature of the action 
of the Senate and Assembly. 

It is far more important that a Constitutional Con- 
vention should possess these safeguards of its inde- 
pendence than it is for an ordinary Legislature; be- 
cause the convention’s acts are of a more momentous 
end lasting consequence, and because it has to pass 
upon the power, emoluments and the very existence 
of the judicial and legislative officers who might 
otherwise interfere with it. The convention fur- 
nishes the only way by which the people can exer- 
cise their will in respect of these officers, and their 
control over the convention would be wholly incom- 
patible with the free exercise of that will. 

That the Constitutional Conventions of this State 
do possess among these inherent powers the power 
to judge of the qualifications and elections of their 
members has been expressly declared by high judi- 
cial authority and by the Legislatures of 1866, 1893 
and 1894. It is in accordance with all approved 
text-writers and with the general usage of other 
States. We know of no authority whatever to the 
contrary. It is a necessary conclusion from the un- 
derlying principles upon which our government 
rests, 

Our conclusion is, that the people of this State 
have conferred upon the convention the exclusive 
authority, and have charged upon it the duty to 
judge of the qualification and election of Herman 
F. Trapper. 

That the members of the convention, by accept- 
ing the office, and by their oaths of office, have 
bound themselves to perform the duty of passing 
upon the election of Mr. Trapper, and no other 
course is open to them but to proceed with the per- 
formance thereof. 

We report herewith, for the information of the 
convention, a full statement of the law prepared by 
a sub-committee and adopted by this committee. 

Believing that the writ of prohibition hereto- 
fore issued ex parte is the result of a misap- 
prehension, we recommend that the views of the 
convention, as embodied in the foregoing report, 
be transmitted by the secretary of the convention 
to the Supreme Court,with a respectful remonstrance 
against its entertaining jurisdiction. 

Exrav Root, 


Chairman. 
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REPORT OF THE SuB-COMMITTEE ADOPTED AND 
REPORTED BY THE JUDICIARY COMMITTEE. 
To the Committee on Judiciary : ; 

A question of high privilege is presented for the 
consideration of the convention. Herman F. Trap- 
per, who claims to be a duly elected member of the 
convention, has applied to the Supreme Court fora 
writ of prohibition whereby he seeks to restrain this 
body from taking any further action touching his 
rights to a seat in the convention, and to require 
it “to refrain from any acts interfering with or in 
any manner abridging the rights of the petitioner 
as a member of the said convention so long as the 
petitioner shall comply with the rules and regula- 
tions adopted for the government of the said con- 
vention.” He denies the jurisdiction of this body 
to determine the contest which is now pending 
with respect to his right to a seat in the convention, 
on the ground that such determination involves a 
judicial act, and that the Supreme Court alone pos- 
sesses the jurisdiction to decide all controversies 
relative to the elections, returns and qualifications 
of members of the Constitutional Convention. 

The remedy to which resort has been taken to re- 
strain the convertion from its contemplated action 
is a writ of prohibition issued out of the Supreme 
Court. The issuance of this writ involves the asser- 
tion by the tribunal whence it emanates that the 
body to whom it is directed is an inferior tribunal, 
usurping powers which it does not possess, and en- 
croaching upon a jurisdiction beyond its purview. 
Quimbo Appo v. People, 20 N. Y. 531; Thompson 
v. Tracy, 60 id. 31. 

The logical conclusion from this definition must 
be, that in order to warrant judicial interference in 
the pending juncture, it must be determined, first, 
that the Constitutional Convention is inferior to tht 
Supreme Court, and, secondly, that it has no juris- 
diction to pass upon the qualifications and elections 
of its members. 

We proceed to the consideration of these ques- 
tions. Prior to the adoption of the Constitution of 
1846 the organic law of this State contained no pro- 
vision for a Constitutional Convention, although 
such conventions were ordered by the people pur- 
suant to recommendations of the Legislature, and 
held in 1801, 1821 and 1846. 

Article 13, section 2, of the present Constitution 
provides: ‘‘At the general election to be held in the 
year 1866, and in each twentieth year thereafter, 
and also at such time as the Legislature may by law 
provide, the question, ‘Shall there be a convention 
to revise the Constitution and amend the same?’ 
shall be decided by the electors qualified to vote for 
members of the Legislature, and in case a majority 
of the electors so qualified, voting at such election, 
shall decide in favor of a convention for such pur- 





pose, the Legislature, at its next session, shall pro- 
vide by law for the election of delegates to such 
convention.” 

The Constitutional Convention is thus one of the 
recognized elements of our constitutional govern- 
ment, Whenever the people shall determine that 
such a convention is to be held the duty is devolved 
upon the Legislature to provide by law for the elec- 
tion of delegates to the convention. The voice of 
the people calls the convention into being. Their 
mandate is the warrant by which the convention 
acts. The power of the people to revise and amend 
their Constitution is exercised by them in a conven- 
tion created by their fiat through the delegates 
elected by them. 

Under the present Constitution changes in the or- 
ganic law can be originated in but one of two meth- 
ods. Either by means of a Constitutional Conven- 
tion called into existence by the people, or by the 
action of a majority of the members elected to a 
Senate and Assembly, subsequently referred to an- 
other Legislature, to be chosen at the next general 
election of senators, and agreed to by a majority of 
all the members elected to each house. Should two 
Senates and two Assemblies fail to concur in any 
proposed amendment to the Constitution, no change 
can be wrought except in the manner provided by 
article 18, section 2. 

It is of the greatest importance that a body cho- 
sen by the people of this State to revise the organic 
law.of the State should be as free from interference 
from the several departments of government as the 
legislative, executive and judiciary are from inter- 
ference by each other. Unless this were so, the will 
of the people might easily be nullified by the exist- 
ing judiciary or Legislature. 

Should the latter attempt to enact a law prohibit- 
ing the Constitutional Convention from restricting 
the existing powers of the Legislature, the act 
would be at once recognized as an unwarranted in- 
vasion of the rights of the people. How does the 
action of a court which seeks to restrain the con- 
vention in the transaction of its business differ from 
the case supposed? It might happen, as it has fre- 
quently occurred in other public assemblies, that the 
members elected to a Constitutional Convention 
were so narrowly divided in sentiment that upon a 
single vote might depend the passage or defeat of a 
measure abolishing an existing court. If a writ of 
prohibition could tie the hands of the convention, 
a judge of some court whose existence was at stake 
might perpetuate his tribunal by the allowance of a 
writ identical with that which has been served upon 
this convention. To sustain such a contention 
would amount to a nullification of the will of the 
people; would perpetuate an institution against the 
express wishes of the sovereign. 
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There is high authority in support of the proposi- 
tion that a Constitutional Convention is, in effect, a 
gathering of the people in their sovereign capacity. 
Such was the declaration of Mr. Livingston in the 
New York convention of 1821. He said: ‘‘The 
people are here themselves. They are present by 
their delegates. No restriction limits our proceed- 
ings. We are standing upon the foundation of so- 
ciety.’’ In 1836 George M. Dallas, of Pennsylva- 
nia, declared a Constitutional Convention to be: 
“The provided machinery of peaceful revolution.” 
He said: ‘‘Itis the civilized substitute for intes- 
tine war. When ours shall assemble it will possess 
within the territory of Pennsylvania every attribute 
of absolute sovereignty, except such as may have 
been yielded and are embodied in the Constitution 
of the United States. What may it notdo? It may 
reorganize our entire system of social existence, ter- 
minating and proscribing what is deemed injurious, 
and establishing what is preferred.” 

In the Illinois convention of 1847 Mr. Peters said : 
‘* We are the sovereignty of the State. We are 
what the people of the State would be if they were 
congregated here in one mass meeting. We are 
what Louis XIV said he was, ‘‘ We are the State.” 

The Constitutional Convention held at Pennsylva- 
nia in 1872 was created by an act of the Legislature 
of that State, and did not derive authority in any 
manner from the Constitution. The statute provided 
amethod for the submission of the work of the con- 
vention to the people. The convention adopted an 
entirely different method, which was declared ille- 
gal by the Supreme Court of Pennsylvania in Wells 
v. Bain, 75 Penn. St. 39; Wood’s Appeal, id. 59, 
upon grounds not applicable to a convention or- 
dered as this convention is, by the people under 
authority of the Constitution. The action of the 
courts was nevertheless considered a breach of the 
prerogatives of the convention, and by the almost 
unanimous vote of the convention, the report of a 
committee consisting of some of the ablest lawyers 
in the State was adopted, the material portions of 
which were as follows: 

‘A proceeding to which the convention was a 
party has, in effect and result, brought into contro- 
versy some of the fundamental principles of consti- 
tutional government. The opinion that has been 
pronounced in this proceeding contains doctrines 
which, in our judgment, ought not to be left un- 
challenged. We believe them to be subversive of 
some of the absolute rights of the people. We 
therefore submit for the action of the convention— 
the people—as determined by their vote under the 
act of 1871: 

‘*1. Resolved, That this convention was called by 
authority of the people, as determined by their vote 
under the act of 1871, declaring that «a convention 











should be called to amend the Constitution of this 
Commonwealth, and that this vote was a mandate 
to the Legislature which that body was not at lib- 
erty to disobey or modify. 

‘*2. Resolved, That the Constitution of the State 
is the only recognized form of its government, and 
the people having expressly reserved to themselves 
the right to alter, reform or abolish their govern- 
ment in such manner as they think proper, and de- 
clared that such right shall forever remain inviolate, 
this convention deems it to be its duty to declare 
that it is not in the power of any department of an 
existing government to limit or control the powers 
of a Constitutional Convention called by the people 
to reform their Constitution; and that the conven- 
tion, subject to the Constitution of the United 
States, is answerable only to the people from whom 
it derived its power.” 

Jamieson, in his work on Constitutional Conven- 
tions, which was written with the express purpose 
of refuting the claims of those who asserted the 
identity of the convention and the people, admits 
that in the United States the Constitutional Con- 
vention belongs to the legislative class of assemblies. 
He says, at section 420: ‘‘ By this is meant that its 
proper function is to elaborate to a certain extent to 
be determined by the tenor of its commission, the 
fundamental law, muchas the Legislature enacts the 
ordinary municipal law. Of these two species of 
law, the distinction between which has been already 
explained, it is the most important thing to note 
that the one denominated fundamental law is, gen- 
erally speaking, the work only of a convention, a 
special and extraordinary assembly, convening at no 
regularly recurring periods, but whenever the har- 
vest of constitutional reforms has become ripe, 
while, on the other hand, the ordinary statute law, 
whose provisions are tentatory and transient, is reg- 
ularly, at least, the work of a Legislature, a body 
meeting periodically at short intervals of time. It 
is thoroughly settled that under our Constitutions, 
State and Federal, a Legislature cannot exercise the 
functions of a convention—cannot, in other words, 
take upon itself the duty of framing, amending or 
suspending the operation of the fundamental law. 
Being the supreme law of the land, all departments 
of the government are subject to its control, for 
from and under it they derive both their commis- 
sions and their existence; and to permit either of 
them to modify it would be to invert the relations 
of dependence on which the safety of the whole sys- 
tem depends. This has never been doubted since, 
the early days of the republic.” 

In Goodrich v. Moore, 2 Minn. 61, the Supreme 
Court of that State declared that a Constitutional 
Convention is the highest legislative assembly re- 
cognized in law, invested with the power of enact- 
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ing or framing the supreme law of the State. It 
has full control of all its proceedings, and may pro- 
vide, in such manner as it sees fit, to perpetuate its 
records; and, although the convention may have 
been called together by legislative authority, that 
body has no right to select officers for the conven- 
tion or otherwise control the transaction of its legiti- 
mate business. Mr. Justice Atwater, speaking for 
the court, said: ‘‘The admission of such a right in 
the Legislature would place the convention under 
its entire control. * * * It would have less 
power than a town meeting, and be incompetent to 
perform the objects for which it convened. It 
would be absurd to suppose a Constitutional Conven- 
tion has only such limited authority. * * * It 
must have plenary power for this and all the inci- 
dents thereof. The fact that the convention as- 
sembled by the authority of the Legislature renders 
it in no respect inferior thereto, as it may well be 
claimed whether, had the Legislature refused to 
make provision for calling a convention, the people 
in their sovereign capacity would not have had the 
right to have taken such measures for confirming and 
adopting the Constitution as to them seemed meet.” 

In Loomis v. Jackson, 6 W. Va. 708, the court 
reached the following conclusions upon a similar 
question: ‘‘ First, that a Constitutional Convention 
lawfully convened does not derive its power from 
the Legislature but from the people. Second, that 
the powers of a Constitutional Convention are in 
their nature sovereign powers. Third, that the 
Legislature can neither limit nor restrict them in the 
exercise of these powers.” 

Treating the Constitutional Convention then asa 
legislative body, whose function is the revision and 
amendment of the Constitution, the question arises 
whether, in the absence of express constitutional 
grant, it is precluded from adjudging the election 
and qualification of its members, 

From what has been already said, it is manifest 
that the existence of such a power is essential to the 
preservation of its efficiency; that the intervention 
of the executive, legislative or judicial departments 
of the government in the deliberations of the con- 
vention and in the conduct of its business would be 
fraught with great danger, and would tend to de- 
stroy that independence which is so essential to the 
proper performance of the high duties imposed upon 
it by the people. The sessions of the convention 
must necessarily be of short duration. The public 
welfare demands expedition. The delay incident 
to the trial of an election contest before a judicial 
tribunal, conducted in accordance with the usual 
forensic methods, would practically lead to great 
public injury. It is therefore important that the 
power to render a speedy, final and summary decis- 
ion should be invested in the body which is im- 





mediately concerned in securing its own efficient 
action. 

It can hardly be contended that this body, which, 
by its single act, may perform the function of origi- 
nating changes in the organic law, was not intended 
by the people to have all the powers of self-protec- 
tion and independence deemed necessary for the 
Legislature, which is permitted to exercise that high 
prerogative only through the concurrence of two 
successive Senates and Assemblies. While it is true 
that the power of making such determination is by 
article 3, section 10, of the Constitution, expressly 
conferred upon the Senate and Assembly, and that 
by the Constitution of the United States similar 
powers are also vested in both houses of Congress; 
yet, it is well settled that such provisions are only 
declaratory, and that even in the absence of such 
express authority, the inherent power to act as the 
judge of the qualifications and elections of its mem- 
bers exists in every deliberative assembly, emanat- 
ing directly from the people, even though it involves 
the exercise of judicial power. An examination of 
the authorities on the subject may be useful. 

May, in his work on the ‘‘Law of Parliament,” 
8th ed. p. 56, says: 

‘* Another important power peculiar to the Com- 
mons is that vf determining all matters touching 
the election of their own members. Thig right has 
been regularly claimed and exercised since the reign 
of Queen Elizabeth, and probably in earlier times, 
although such matters have been ordinarily deter- 
mined in Chancery. Their exclusive right to de- 
termine the legality of the returns and the conduct 
of returning officers in making them, was fully re- 
cognized in the case of Barnardiston v. Soane, by 
the Court of Exchequer Chamber in 1674, 6 Howell 
St. Tr. 1092, by the House of Lords in 1689, id. 
1119, and also by the courts, in the cases of Onslow 
in 1680, 2 Vent. 37, and of Prideaux v. Morris in 
1702, 2 Salk. 502; 1 Lutw. 82; 7 Mod. 13.” 

Perhaps the most instructive account of the pos- 
session and exercise of this parliamentary power is 
that given by Hallam, who, while speaking of the 
reign of Elizabeth, says, in his Constitutional 
History of England, vol. 1, page 273: ‘‘The Com- 
mons asserted in this reign, perhaps for the first 
time, another and most important privilege, of de- 
termining all matters relative to their own elections.” 

“ Difficulties of this nature had, in former times, 
been decided in Chancery, from which the writ 
issued, and into which the return was made. 
Whether no cases of interference on the part of the 
house has occurred, it is impossible to pronounce, 
on account of the unsatisfactory state of the rolls 
and journals of Parliament under Edward IV, 
Henry VII and Henry VIII. One remarkable entry 
may be found, however, in the reign of Mary, when 
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a committee is appointed “to inquire if Alexander 
Nowell, prebendary of Westminster, may be of the 
house, and it is declared by them next day that an 
Alexander Nowell, being prebendary in Westmins- 
ter, and thereby having a voice in the Convocation 
House, cannot be a member of this house; and so 
agreed by the house and the Queen’s writ to be 
directed for another burgess in his place.” Journals, 
I, Mary, p. 27. Nothing further appears on the 
record bill. 

In 1586, the house appointed a committee to ex- 
amine the state and circumstances of the returns for 
the county of Norfolk. The fact was that the 
chancellor had issued a second writ for this county 
on the ground of some irregularity in the first re- 
turn, and a different person had been elected. Some 
notice having been taken of this matter in the Com- 
mons, the speaker received orders, signifying to her 
majesty’s displeasure that the house had been 
troubled with a thing impertinent for them to deal 
with, and only belonging to the charge and office of 
the lord chancellor, whom she had appointed to 
confer with the judges about the return for the 
county of Norfolk, and to act therein according to 
justice and right. The house, in spite of this per- 
emptory inhibition, proceeded to nominate a com- 
mittee to examine into and report the circumstances 
of these returns, who reported the whole case, with 
their opinion that those elected on the first writ 
should take their seats; declaring, further, that they 
understood the chancellor and some of the judges 
to be of the same opinion, but that they had not 
thought it proper to inquire of the chancellor what 
he had done, because they thought it prejudicial to 
the privilege of the house to have the same deter- 
mined by others than such as were members thereof. 
And though they thought very reverently of the said 
lord chancellor and judges, and knew them to be 
competent judges in their places, yet in this case 
they took them not for judges in Parliament in this 
house, and thereupon required that the members, if 
it was so thought good, might take their oaths and 
be allowed of by force of the first writ, as allowed 
by the censure of the house, and not as allowed of 
by the said lord chancellor and judges; which was 
agreed unto by the whole house. This judicial trial 
over their elections was not the last. A committee 
was appointed in the session of 1589 to éxamine 
into sundry abuses of returns, among which is 
enumerated that some are returns for new places, 
and several instances of the house’s deciding on elec- 
tions occur in subsequent Parliaments.” 

Mr. Cushing, in his work on the Law and Practice 
of Legislative Assemblies, chapter 6, section 1, p. 146, 
says: ‘‘The present Constitution of the House of 
Commons is, to a considerable extent, the result of a 
series of struggles between it, on the one hand, and 
the sovereign or lords, or both, on the other. One 





of the earliest of these conflicts and one of the most 
interesting, is that which terminated in the estab- 
lishment of the right of the Commons to be the ex- 
clusive judges of the returns, elections and qualifica- 
tions of their own members. This right, after hav- 
ing been claimed and exercised, at one time by the 
king and council, at another by the House of Lords, 
and again, by the lord chancellor, was declared by 
a resolution of the Commons, in 1624, and has ever 
since been admitted to belong exclusively to the 
house itself, as ‘‘ its ancient, natural, and undoubted 
privilege.” (Glanville, LX XXIII, 60.) 

“This power is so essential to the free election 
and independent existence of a legislative assembly 
that it may be regarded as a necessary incident to 
every body of that description, which emanates di- 
rectly from the people; it is also, out of abundant 
caution, conferred upon or guaranteed to most of 
the legislative assemblies of the United States, by 
express constitutional provisions.” 

Mr. Justice Story, in his work on the Constitution, 
section 833, says: “It is obvious that a power must 
be lodged somewhere to judge of the elections, re- 
turns and qualifications of the members of each 
house composing the Legislature; for otherwise 


there could be no certainty as to who were legiti- 
mately chosen members, and any intruder or usurper 
might claim his seat, and thus trample upon the 


rights, privileges and liberties of the people. In- 
deed, elections would become, under such circum- 
stances, a mere mockery, and legislation the exercise 
of sovereignty by any self-constituted body. The 
only possible question on such a subject is as to the 
body in which such a power shall be lodged. If 
lodged in any other than the legislative body itself, 
its independence, its purity, and even its existence 
and action might be destroyed or put into imminent 
danger. No other body but itself can have the 
same motive to preserve and perpetuate these attri- 
butes; no other body can be so perpetually watchful 
to guard its own rights and privileges from infringe- 
ment, to purify and vindicate its own character, and 
to preserve the rights, and to sustain the free choice 
of its constituents. Accordingly, the power has 
always been lodged in the legislative body by the 
uniform practice of England and America.” 

In volume 1, page 235, of Kent’s Commentaries, 
the author says: “Each house is made the sole judge 
of the election and return and qualification of its 
members. The same power is vested in the British 
House of Commons, and in the Legislatures of the 
several States, and there is no other body known to 
the Constitution, to which such a power might be 
safely trusted. It is requisite to preserve a pure 
and genuine reputation, and to control the evils of 
irregular, corrupt and tumultuous elections; and as 
each house acts in those cases in a judicial character, 
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its decisions, like the decisions of any other court of 
justice, ought to be regulated by known principles 
of law, and strictly adhered to, for the sake of uni- 
formity and certainty.” 

Judge Cooley, in his Constitutional Limitations, 
6th ed., at p. 158, says: “ There are certain matters 
which each house determines for itself and in respect 
to which its decision is conclusive. It chooses its 
own officers, except where, by Constitution or stat- 
ute, other provision is made ; it determines its own 
rules of proceeding; it decides upon the election 
and qualification of its own members. These powers 
it is obviously proper should rest with the body im- 
mediately interested, as essential to enable it to 
enter upon and proceed with its legislative fnnctions 
without liability to interruption and confusion. To 
determine questions concerning contested seats, the 
house will exercise judicial power, but generally in 
accordance with a course of practice which has 
sprung from the precedents in similar cases, and no 
other authority is at liberty to interfere.” 

The powers asserted by the House of Commons 
were also recognized in the colonial assemblies, one 
of the first cases being that recorded in Smith’s His- 
tory of the Province of New York, page 223, pub- 
Ished in 1776, where the author says: ‘‘ All those 
who opposed you were disobliged with the governor ; 
among those Mr. DeLancey was the most consider- 
He was 


able for his wealth and popular influence. 
very rigid in his religious profession, one of the first 
builders, and by far the most generous benefactor of 
the French church, and therefore left it with the 


utmost reluctance. Mr. Burnett, before this time, 
had considered him as his enemy, because he op- 
posed the prohibition of the French trade; and this 
led him into a step, which as it was a personal in- 
dignity, Mr. DeLancey could never recollect without 
resentment. This gentleman was returned for the 
city of New York in the room of a deceased mem- 
ber, at the meeting of the Assembly in 1725. When 
he offered himself for the oaths Mr. Burnett asked 
him how he became a subject of the crown? He 
answered, that he was denized in England, and his 
excellency dismissed him, taking time to consider 
the matter. Mr. DeLancey then laid before the 
house an act of a notary public, certifying that he 
was named in a petition of denization, granted in 
the reign -of James the Second —a patent of the 
same kind, under the great seal of this province, in 
1686 — and two certificates, one of his having taken 
the oath of allegiance according to an act passed 
here in 1683, and another of his serving in sev- 
eral former assemblies. The governor, in the 
meantime, consulted the chief justice and trans- 
mitted his opinion to the house, who resolved in 
favor of Mr. DeLancey. . 

“ What Colonel Morris’s opinion was I have not 





been able to discover. Governor Burnett’s conduct 


was thought to be unconstitutional, and an invasion 
of the rights of the Assembly, who claimed the ex- 
clusive privilege of determining the qualifications of 
their own members.” Voi. 5, Documents relating 
to N. Y. Colonial History, p. 761; Vol. 8, Docu- 
ments relating to N. Y. Colonial History, pp. 192, 319. 

In 1 Hammond’s Political History of New York, 
62, the author says: “‘ By the Constitution, article 12, 
in connection with article 9, the Senate are consti- 
tuted judges of their own members. The Colonial 
Assemblies had always exercised the right of judg- 
ing whether their members were duly elected; a 
right which seems to me inherent in all representa- 
tive bodies.” 

Some of these authorities were cited with approval 
by Judge Folger, in People, ex rel. Hatzel, v. Hall, 
80 N. Y. 121, where, after referfing to the powers 
of the House of Commons as defined by Cushing, 
he says: ‘‘ The same author says that the power is 
so essential to the free election and independent 
existence of a legislative assembly that it may be re- 
garded as a necessary incident to every body of that 
description which emanates directly from the people; 
and that the constitutional provisions are out of 
abundant caution.” 

In 1846, while a bill relating to the appointment 
of delegates to the convention, which had been pro- 
vided for in the previous year, was pending before 
the Legislature, the Assembly referred the proposed 
act to the justices of the Supreme Court, requesting 
them to communicate forthwith to the house whether 
in their opinion the delegates to be chosen to the 
convention should be selected according to the old 
apportionment or the new. The court, consisting 
of Judges Bronson, Beardsley and Jewett, in the 
course of their opinion, rendered in response to the 
legislative request, used the following significant 
language: 

“The Legislature is not supreme. It is only a part 
of that absolute sovereignty which resides in the 
whole people. Like other departments of the 
government, it acts under a delegation of powers, 
and cannot rightfully go beyond the limits which 
have been assigned to it. This delegation of powers 
has been made by the fundamental law, which no 
one department of the government, nor all the de- 
partments united have authority to change. That 
can only be done by the people themselves. A 
power has been given to the Legislature to propose 
amendments to the Constitution, which, when ap- 
proved and ratified by the people, became a part of 
the fundamental law. But no power has been dele- 
gated to the Legislature to call a convention to 
revise the Constitution. That is a measure which 
must come from, and be the act of, the people 
themselves. Neither the calling of a convention 
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nor'the convention itself is a proceeding under the 
Constitution. It is above and beyond the Constitu- 
tion. Instead of acting under the forms and within 
the limits prescribed by that instrument, the very 
business of a convention is,to change those forms 
and boundaries as the public interest may seem to 
require. A convention is not a government measure, 
but a movement of the people, having for its object 
a change, either in whole or in part, of the existing 
form of government. 

‘*As the whole people have not only omitted to 
confer any power on the Legislature to call a con- 
vention, but have also prescribed another mode of 
amending the organic law, we are unable to see that 
the act of 1845 had any obligatory force at the time 
ofitsenactment. It could operate by way of advice, 
or recommendation, and not as law. It amounted 
to nothing more than a proposition or suggestion to 
the people to decide whether they would or would 
not have aconvention. That question the people 
have settled in the affirmative, and the law derives 
its obligation from that act and not from the power 
of the Legislature to pass it. 

‘*The people have not only decided in favor of a 
convention, but they have determined that it shall 
be held in accordance with the provisions of the act 
of 1845. No other proposition was before them, 


and, of course, their votes could have had reference 


to nothing else. They have decided on the time 
and manner of electing delegates and how they shall 
be apportioned among the several counties. 

‘*Tf the act of the last session is not a law of the 
Legislature but a law made by the people themselves, 
the conclusion is obvious that the Legislature cannot 
annul it, or make any substantial change in its pro- 
vision. If the Legislature can alter the rule of rep- 
resentation, it can repeal the law altogether, and 
thus defeat a measure which has been willed by a 
higher power. 

‘*A change in the fundamental law, when not 
made in the form which the law has prescribed, 
must always be a work of the utmost delicacy. 
Under any other form of government than our own, 
it could amount to nothing less than a revolution. 
The greatest care should therefore be taken that 
nothing be done which can give rise to doubts or 
difficulties in the choice of delegates, or the har- 
monious organization and action of the convention. 
A controversy about the number of delegates to 
which any county is entitled may lead to irregular 
and disorderly proceedings at the election, and an 
imperfect expression of the will of the electors in 
the choice of delegates. It may embarrass the in- 
spectors of elections and the canvassers of votes. 
It may also tend to disorder in the convention where 
the question must finally be settled who are and who 
are not members of the body.” 





This language is the more significant, in view of 
the fact that neither the act of 1845 nor the act of 
1846 contained a provision similar to that found in 
the act of 1893, conferring upon the convention the 
power to adjudge the qualifications and elections of 
its members. 

That a body of this character must, ex necessitate, 
be invested with quasi-judicial powers with respect 
to its organization and the conduct of its business, 
although there is no express grant of power in the 
Constitution, becomes further evident from the nu- 
merous adjudications recognizing the right of legis- 
lative bodies to expel their members and to punish 
for contempt, not only those who are constituents 
of the body exercising the power, but also strangers 
who may be guilty of disorderly conduct, recusant 
witnesses, and others who perform acts tending to 
obstruct its proceedings. 

In Hiss v. Bartlett, 3 Gray (Mass.), 473, Chief 
Justice Shaw said, in a case involving the right of 
the Legislature to expel one of its members: 
‘* There is nothing to show that the framers of the 
Constitution intended to withhold this power. It 
may have been given expressly in other States, either 
ex majori cautela or for the purpose of limiting it by 
requiring a vote of more than a majority. 

‘*Tt is suggested that the true remedy is by im- 
peachment. But that form of proceeding has never 
been applied to members of the Legislature; and 
would be slow, laborious and expensive, and inade- 
quate to the object sought to be attained, Impeach- 
ment lies only for purpose of punishment by depri- 
vation of office and disqualification to hold office, 
leaving the offender still liable to indictment if the 
offense be indictable. 

‘* The power of expulsion is a necessary and inci- 
dental power to enable the house to perform its high 
functions, and it is necessary to the safety of the 
State. It is a power of protection. A member may 
be physically, mentally or morally, wholly unfit; he 
may be afflicted with a contagious disease, or insane, 
or noisy, violent and disorderly, or in the habit of 
using profane, obscene or abusive language. It is 
necessary to put extreme cases to test a principle. 
If the power exist, the house may necessarily be 
the sole judge of the exigency which may justify 
and require its exercise. As to the law and custom 
of Parliament, the authorities cited clearly show that 
the jurisdiction to commit and also to expel has 
long been recognized, not only in Parliament, but 
in the courts of law, for the purpose of protection 
and punishment. 

‘* But there is another consideration which seems 
torender it proper to look into the law and practice 
of Parliament, to some extent. I am strongly in- 
clined to believe, as above intimated, that the power 
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to commit and to expel its members was not given 
to the House and Senate respectively, because it was 
regarded as inherent, incidental and necessary, and 
must exist in every aggregate and deliberative body, 
in order to the exercise of its functions, and because 
without it such a body would be powerless to ac- 
complish the purposes of its Constitution, and there- 
fore any attempt to express or define it would impair 
rather than strengthen it. This being so, the prac- 
tice and usage of other legislative bodies, exercising 
the same functions under similar exigencies; and 
the reasons and grounds existing in the nature of 
things, upon which their rules and practice have 
been founded, may serve as an example and.as some 
guide to the adoption of good rules when the exi- 
gencies arise under our Constitution. But inde- 
pendently of parliamentary custom and usages, our 
legislative houses have the power to protect them- 
selves, by the punishment and expulsion of a mem- 
ber.” 

In People, ex rel. McDonald, v. Keeler, 99 N. Y. 
463, the power of the Senate to punish a witness 
summoned before an investigating committee was 
involved. The proceedings were instituted under 
the provisions of the Revised Statutes, which were 
however claimed to be unconstitutional, in that they 
permitted the Senate to exercise a power judicial in 
its nature, and that the Constitution being silent 
on the subject, intended to withhold from the Leg- 
islature the right to exercise such judicial functions. 
The objection was however disapproved by the 
court, Judge Rapallo saying: ‘‘At the time of their 
enactment, as appears by the note of the revisers, it 
was assumed that although the State Constitution of 
1821 was silent upon the subject of the privileges of 
the Legislature, or of either house, yet that it was 
not intended to deprive the two houses of the power, 
which the revisers characterized as indispensable, 
of punishing contempts, which it had then been de- 
termined by the Supreme Court of the United States 
in the case of Anderson v. Dunn, 6 Wheat. 204, was 
possessed by the houses of Congress by necessary 
implication, the Constitution of the United States 
being equally silent upon the subject, and it was 
deemed proper to provide a legislative definition of 
those privileges of the houses and their members, 
the breach of which should be regarded as a con- 
tempt. With this view, the new provisions were 
framed. See note to tit. 2, chap. 7, part 1, R. 8. 

“The Constitution of the United States declares: 
in terms, that the judicial power of the United 
States shall be vested in one Supreme Court, and in 
such inferior courts as the Congress may from time 
to time order and establish. Although no similar 
declaration is contained in the Constitution of this 
State, still it isa recognized principle that in the 
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government, the judicial power has been committed 
to the judiciary, as the executive power has been 
committed to the executive department, and the 
legislative to the Legislature, and that body has no 
power to assume the functions of the judiciary to 
determine controversies among citizens or even to 
expound its own laws, so as to control the decisions 
of the courts in respect to past transactions. People 
v. Supervisors, 16 N. Y. 432. To declare what the 
law shall be is a legislative power; to declare what 
it is, or has been, is judicial. Thompson, J., in 
Dash v. VanKleeck, 7 Johns. 498. But notwith- 
standing this general division of powers, certain 
powers in their nature judicial are by the express 
terms of .the Constitutions vested in the Legisla- 
ture. 

The power of removal of certain judicial 
officers for cause is given hy the Constitution 
to the Assembly. Each house is made the 
judge of the qualifications of the Senate and 
Assembly, and involves. inquiries judicial in 
their nature, and by statute certain other officers 
may be removed by the Senate on recommendation 
of the governor. 1 R. 8. 125, § 41. I think it 
would be going too far to say that every statute is 
necessarily void which involves action on the part 
of either house, partaking in any degree of a judicial 
character, if not expressly authorized by the Con- 
stitution. Where the statute relates to the pro- 
ceedings of the legislative body itself, and is necessary. 
or appropriate to enable it to perform its constitu- 
tional functions, I cannot regard it as such an in- 
vasion of the province of the judiciary as should 
bring it within any implied prohibition of the State 
Constitution. That instrument contains no express 
provision declaring any of the privileges of the mem- 
bers of either house, except that for any speech or 
debate in either house, the member shall not be 
questioned in any other place. Even the privilege 
of exemption from arrest during the sessions is not 
declared. No power to keep order or to punish 
members or others for disorderly conduct, or to ex- 
pel a member is contained in the State Constitution 
as it is in the Constitution of the United States. 
All these matters are in this State left under the 
regulations of the statutes and there is not even ex- 
press authority to enact such statutes. R. S., 
chap. 7, tit. 2. The necessity of the powers men- 
tioned is apparent, and is conceded in all the author- 
ities (see Cooley’s Const. Lim. 183), yet it is equally 
apparent that statutes upon the subject must 
authorize some action partaking of a judicial char- 
acter. If that feature is a fatal objection it annuls 
all the statutory provisions in which it appears. * * 

‘*The same principle which renders it the duty 
of the courts to hold legislative action illegal when 
it unduly encroaches upon the province of the ju- 





division of power among the great departments of 


diciary, forbids interference by the latter with the 
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action of legislative bodies or the exercise of their 
discretion in matters within the range of their con- 
stitutional powers.” 

In Wilkens v. Willet, 4 Abb. Ct. App. Dec. 601, 
the court, considering the general power of Con- 
gress to subpeena witnesses to testify before it, and 
to punish disobedience of its process, said: ‘‘ That 
the power exists admits of no doubt whatever. It 
is a necessary incident to the sovereign power of 
making laws; and its exercise is often indispensable 
to the great end of enlightened, judicious and 
wholesome legislation. The power is rather judicial 
in its nature, but in a legislative body exists as an 
auxiliary to the legislative power only. In the 
earlier history of the country from which our insti- 
tutions, both of law and legislation, are principally 
derived, judicial and legislative functions existed 
in and were exercised by the same body. And 
when they were afterward separated, and each 
came to be exercised by a separate tribunal or body, 
the legislative body necessarily retained a sufficient 
amount of the judicial power to enable it to investi- 
gate fully and to comprehend thoroughly any and 
every subject upon which the body proposed to act 
in its legislative capacity. This included the power 
to subpeena witnesses to give evidence, to compel 
them to attend and testify, and to punish for diso- 
bedience and contempt in refusing to attend, or in 
refusing to testify upon attendance. The power to 
punish for disobedience and contempt is a necessary 
incident to the power to require and compel attend- 
ance.” 

These authorities are an ample refutation of the 
claim that the judiciary alone has the right to exer- 
cise power judicial in its nature, and that it is neces- 
sary that in all cases the right should be expressly 
conferred. 

It is equally well settled that-where the power is 
lodged in a legislative body to judge of the elec- 
tions, returns and qualifications of its own members, 
such power is exclusive and cannot by its own con- 
sent, or by legislative action, be vested in any other 
tribunal or officer, and cannot be questioned 
by the executive or judical departments of the 
government, Opinion of the Justices, 56 N. H. 
570; State v. Gilmore, 20 Kans. 551; State v. 
Tomlinson, id. 692; People v. Mahaney, 13 Mich. 
481. 

Thus far the question has been considered upon 
the theory that the convention, in passing upon the 
election and qualification of its members, acts in a 
quasi-judicial capacity. This however is by no 
means conceded. It is merely a power inseparable 
from, inherent in, and incidental and necessary to, 
the political powers pussessed by the convention or 
by any legislative body. Every department of the 
government and every officer in every department 
in the performance of his duties must frequently 





act in a quasi-judicial capacity. Questions of ex- 
pediency, of public policy, frequently arise which, 
although they call for the exercise of judgment and 
discretion, are not proper subjects of judicial cog- 
nizance. Controversies often arise with respect to 
the organization of a Legislature and as to which of 
several governments of a State is the constitutional 
government. None of these can come within the 
jurisdiction of the courts for judgment or decision, 
because these bodies are subject to no judicial au- 
thority. A political problem arises, which can only 
be determined by public opinion, compromise or a 
resort to force. Luther v. Borden, 7 How. (U. 8.) 
1; State of Georgia v. Stanton, 6 Wall. 50; Jones 
v. United States, 137 U. S. 217; In re Cooper, 143 
U. 8. 472; Kerr v. Trego, 47 Penn. St. 292; Robert- 
son v. State, 109 Ind. 79. 

In the first of these cases Mr. Justice Woodbury, 
in his dissenting opinion, which however, on this 
point, was in entire accord with that of the majority 
of the court, said: 

‘*Fortunately for our freedom from political ex- 
citements in judicial duties, this court can never, 
with propriety, be called on officially to be the um- 
pire in questions merely political. The adjustment 
of these things belongs to the people and their 
political representatives either in the State or the 
general government.” 

So it has been held that the chief executive officer 
of a State in the exercise of his political or executive 
powers or the functions which are confided to his 
discretion by the Constitution is entirely independent 
of the judiciary, and the latter cannot use its pro- 
cess either to direct or to prohibit the performance 
of such executive acts or to regulate the manner of 
their exercise. Commonwealth v. Denison, 24 
How. (U. 8.) 66; Jn re Dennett, 32 Me. 508; 
Mauran v. Smith, 8 R. I. 192; State v. Governor, 
25 N. J. Law, 351. 

In the case last cited, Chief Justice Greene said: 

‘All the powers conferred by the Constitution 
on the governor are political powers, all the duties 
enjoined are political duties. Touching all the 
powers conferred on the executive, by the Constitu- 
tion, he is entirely independent of the control of the 
judiciary, being responsible to the people alone and 
liable to impeachment for misdemeanor in office. 

“While it is the acknowledged duty of courts of 
justice to exert all their appropriate powers for the 
redress of a private wrong, it is no less a duty sedu- 
lously to guard against any encroachment upon the 
right or usurpation of the powers of the co-ordinate 
departments of government in the delicate and 
complicated machinery of our republican system, it 
is of the utmost importance that each department 
of the government should confine itself strictly 
within the limits prescribed by the Constitution. 
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‘*Tt is obvious that the exercise of the power now 
invoked will have a direct and immediate tendency 
to bring the executive and judicial departments of 
the government into conflict. It cannot alter the 
principle that in the present case the governor as- 
sents to the application. We have Mr. Jefferson’s 
authority for saying, that if the Supreme Court had 
granted a mandamus in the case of Marbury v. 
Madison, 1 Cranch, 137, he should have regarded it 
as trenching on his appropriate sphere of duty; that 
he had instructed Mr. Madison not to deliver the 
commission, and that he was prepared, as President 
of the United States, to maintain his own construc- 
tion of the Constitution with all the powers of the 
government against any control that might be at- 
tempted by the judiciary, in effecting what he re- 
garded as the rightful powers of the executive and 
Senate within their peculiar departments. Jeffer- 
son’s Works, vol. 4, pp. 75, 317, 372.” 

What is true of the relations between the judicial 
and the executive departments of the government, 
is equally true of the relations of the former with 
the legislative departments. _While it is within the 
undoubted province of the courts to pass upon the 
constitutionality of acts performed by such bodies, 
their judicial functions are in suspense until there 
has been action. To attempt to interfere with the 
co-ordinate branches of the government so as to 
prevent them from acting at all, or to prescribe the 
methods to be pursued, would be a direct attack 
upon our political system. 

Irrespective of these important considerations 
there is another reason why the Supreme Court does 
not possess the right to prohibit the convention from 
considering the pending contest. The clause of the 
Constitution which creates the Constitutional Con- 
vention requires the Legislature ‘‘ to provide by law 
for the election of delegates to such convention.” 
This leaves it within the discretion of the Legisla- 
ture to regulate the method of conducting the elec- 
tion and of determining the result so long as it does 
not infringe upon the powers properly pertaining to 
the convention. In the exercise of this authority 
the Legislature, in the act of 1893, providing for 
the election of delegates, declared that the con- 
vention should have the power to judge the elec- 
tions and qualifications of its members. This wasa 
legitimate exercise of the power conferred upon the 
Legislature by the Constitution. The election pro- 
vided for was an election subject to the power of 
the convention to pass upon the qualifications and 
elections of the persons claiming to be elected. 

The provision was moreover ratified and adopted 
by the people in electing delegates to exercise the 
powers so provided for. The election of delegates 
under this law was the election of officers to exercise 
this specific power among others. In the words of 
Judges Bronson, Beardsley and Jewett, above 





quoted, ‘‘The people have not only decided in 
favor of a convention, but they have determined 
that it shall be held in accordance with the pro- 
visions of the act.” Louris MARSHALL, 
CHARLES H. TrvuAxX, 


Exrav Root, 


Sub- Committee. 
———_____— 


FIRST EQUITY DECISION UNDER THE 
NEW AMENDMENT TO THE CODE. 


N a suit brought by the People’s Trust Company 
as executor of Eliza Smith for a determination 
as to the validity of a direction of the testator that 
upon the death of her brothers her estate, amount- 
ing to $38,000, should be divided equally between 
the Association for the Relief of Respectable Aged 
Indigent Females and the Presbyterian Home for 
Aged Women, the will having been executed within 
sixty days of the testator’s death, J udge Ingraham, 
in the New York Special Term, filed on Friday of 
last week the first ‘‘decision” under the amend- 
ment to the Code dispensing with the requirements 
that judges file findings of law and fact. The fol- 
lowing is the form of the decision: 


‘“*This cause having been tried at a Special Term of this 
court, held in the court-house, in the city of New York, in the 
month of May, 1894, and the parties having appeared by coun- 
sel, and the testimony presented having been duly heard and 
considered, the court makes this decision, stating concisely the 
grounds upon which the issues in this action are hereby de- 
cided, to-wit: The court decides that the rerey | bequest 
contained in the will of Eliza Smith, deceased, is in all 
valid, and that the defendants, the Association for the Relief 
of Respectable A Indigent Females and the Presbyterian 
Home for Aged Women, are entitled to the residu: estate in 
equal shares upon the death of the beneficiaries for life. The 
court states the ground of this decision to be that the limita- 
tion as to the power of the said corporations to take a est 
contained in a will executed within two months of the death 
of the testator, contained in chapter 413 of the Laws of 1848, 
does not affect the said corporations. 

‘** Judgment so construing the said will is therefore directed, 
with costs to all parties, to be paid out of the estate. 


GrorceE L. INGRAHAM. 
‘* Dated New York, June 1, 1894.” 





EX-PRESIDENT HARRISON AT THE BAR. 


\ENERAL BENJAMIN HARRISON, ex-Presi- 
dent of the United States, appeared before 
the bar of the United States Court of Appeals in 
this city on Thursday, took the usual oath and was 
admitted to the bar of that court. General Harri- 
son was an excellent lawyer before he was President 
of the United States. His experience as President 
must have given him an insight into men and things 
which add greatly to his efficiency as a counsellor. 
It is an experience which comes to but few lawyers, 
The object of his visit here was to appear for the 
appellee in the case of the Cincinnati, Hamilton & 
Dayton Railway Company against W. R. McKeen 
in this court. His former legal associate, ex-At- 
torney-General W. H. H. Miller of Indianapolis, is 
assisting General Harrison in the case. It is not 
every day that an ex-President of the United States 
and an ex-attorney-general are seen practicing law 
together in a court of justice.— Chicago Legal News, 
June 2. 
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Gorrespondence. 


QUESTIONABLE AMENDMENTS TO THE CODE OF 


Civ, PRocEDURE. 
Editor of the Albany Law Journal: a 

The amendments of sectiuns 993 and 1022 and the 
repeal of section 1023 of the Code of Civil Procedure 
by the last session of the Legislature have radically 
changed in some important aspects the practice 
heretofore prevailing in the trial of cases by referees, 
or by courts without «a jury. It is doubtful whether 
this recent legislation will not cause more confusion 
than it was apparently intended to prevent, and 
whether in a large number of cases it will not de- 
prive defeated suitors of reversals of erroneous 
judgments. 

By the repeal of section 1023, the former practice 
of submitting requests for findings of fact and 
rulings upon questions of law is abrogated. Previous 
decisions of the courts had so construed this section 
as to allow requests for findings of such facts only 
as were necessary to uphold the proper determina- 
tion of the issues. Courts and referees were not re- 
quired to pass upon the evidence tending to estab- 
lish such facts, nor were they required to analyze a 
request embodying several propositions, and sepa- 
rately pass upon the several propositions contained 
in asingle request. Mulford v. Yager, 17 Civ. Proc. 
Rep. 371; Bank of Attica v. Met. Nat. Bank, 97 N. 
Y. 639; Davis v. Leopold, 87 id. 620. An observ- 
ance of these rules would have protected courts and 
referees from the impositions sometimes practiced 
by the presentation of voluminous requests embody- 
ing, not the essential facts material to the issues, 
but evidence supposed to establish the facts con- 
tended for. Courts and referees would have been 
justified in ignoring such requests, and a refusal to 
pass upon them is not a finding to the contrary. 
Lawrenceville Clement Co. v. Parker, 21 Civ. Proc. 
Rep. 263. 

It was the purpose of the Legislature in originally 
enacting section 1023 to allow suitors to request 
findings on any proposition deemed pertinent to the 
issues, and to allow the defeated party the benefit 
of the facts so found, or an exception to the refusals 
to find in those cases where the judgment of the 
appellate courts should differ from that of the trial 
courts or referees as to the pertinency of the propo- 
sitions found or declined. The appellate courts 
have reversed judgments on account of the facts 
found, or the refusals of trial courts or referees to 
pass upon such propositions. If the trial court or 
referee is of the opinion that a request to find em- 
braces matters of fact pertinent to the issues, there 
can be no good reason why the request should not 
be allowed. Heretofore, if in the opinion of the 
court or referee, a request did not state facts, or the 





matter requested was not pertinent to the issues, the 
court or referee could. readily decline to find as re- 
quested, or decline to pass upon the request, and 
upon an exception to the ruling, the appellate 
court could review the determination of the trial 
court or referee as to whether the matter requested 
was impertinent or contrary to the fact. When 
properly presented, such requests materially assist 
trial courts and referees, as they distinctly call atten- 
tion to the positions of both parties as to the facts 
controverted. The Legislature has not provided 
any substitute for this practice. 

As the law now stands, appellate courts on ap- 
peals from such judgments are practically confined 
to reviewing rulings on admissions or rejections of 
evidence or the sufficiency or effect of evidence. 
Though the undisputed evidence may establish facts 
hostile to the decision or report, still if such facts 
are not found in the decision or report the defeated 
party is now apparently remediless. In Thompson 
v. Bank, 82 N. Y. 1, the court say: ‘‘ It is the set- 
tled law that on appeal to this court no fact can be 
considered for the purpose of reversing a judgment 
unless it is either stated in the findings or requested 
to be found on uncontroverted evidence.” In 
Equitable Co-operative Co. v. Hersee, 103 N. Y. 25, 
the court say: ‘‘It is only for the purpose of affirm- 
ing a judgment that the court will look at the evi- 
dence to supply a fact not specified in the findings.” 
In Travis v. Travis, 122 N. Y. 449, the court say: 
‘*An omission to find facts claimed by the un- 
successful party to be warranted by the evidence 
can only be taken advantage of by an exception to 
a refusal to so find upon request duly made as re- 
quired by the Code.” 

As amended, section 1022 gives the court or ref- 
eree the power both to make a decision or report, 
stating the facts found and the conclusion of law, 
and direct the judgment to be entered thereon, or 
file a. ‘‘decision” stating the grounds upon which 
the issues have been decided and direct the judg- 
ment to be entered thereon. It is far from being 
clear what significance will be attached to the word 
“decision ” in this recent amendment. Under the 
ruling in Lyon v. Manhattan Railway Co., 142 N. 
Y. 298, and under section 3355 so far as relates to 
this question, the Code with all its amendments 
must be read together and viewed as one act passed 
at the same time. 

Subdivision 5 of section 3343 prescribes: ‘‘ The 
word ‘report,’ when used in connection with a trial, 
or other inquiry, or a judgment, means a referee’s 
report; and the word ‘decision,’ when used in the 
same connection, means the decision of the court 
upon @ hearing, or the trial of an issue, before the 
court without a jury.” 

As it now stands, the first clause of section 1022 
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draws a clear distinction between the decision of 
a court and the report of a referee; but the recently 
added clause seems to ignore it, and to make the 
word ‘‘decision” applicable to the determinations 
of both courts and referees indiscriminately. It is 
probable that considerable uncertainty will follow 
before it is understood what is meant by the phrase 
‘¢ the grounds upon which such issues have been decided,” 
which has been recently added. It is evident that 
the Legislature did not mean that the ‘‘ grounds” 
of the decision should mean the same as the facts 
upon which the conclusions of law are based; but 
what it did mean by this phrase as it occurs in the 
statute is very uncertain. Heretofore, it has been 
held that the findings of fact must justify the con- 
clusions of law. Will it now be contended that the 
‘*grounds” of the decision must embrace facts 
which warrant the judgment? 

Passing from this clause to the next clause re- 
cently added, further uncertainty appears. ‘* Wher- 
ever judgment is entered on a decision which does 
not state separately the facts found, the defeated 
party may file an exception to such decision.” Is 
it to be understood that an exception cannot here- 
after be properly taken to a decision in which the 
facts found and conclusions of law are properly 
separated? If this provision simply means what it 
would literally import, it is superfluous. Sections 
992-994 contain ample provisions for such excep- 
tions. The amendment further provides that on 
an appeal in such a case ‘‘the General Term of the 
court in which the action is pending shall review all 
questions of fact and of law.” This provision is also 
superfluous, unless it was thereby intended to limit 
the power of courts to review judgments on appeal 
on questions of fact and of law to those cases where 
the decision ‘‘does not state separately the facts 
found.” 

Section 1346 provides ‘‘ Where the judgment was 
rendered upon atrial by a referee or by the court 
without a jury, the appeal may be taken upon ques- 
tions of law, or upon the facts, or both.” 

Section 1317 defines the power of courts on such 
appeals. The matter added by the recent amend- 
ment to section 1022 seems to apply exclusively to 
appeals to the General Term of the same court in 
which actions are pending, and is not applicable to 
appeals to the Supreme Court from an inferior court 
allowed by section 1340. 

These recent amendments are likely to make it 
necessary to prepare cases and exceptions on appeals 
in many cases where appeals could otherwise be de- 
termined upon judgment-rolls, and. to cause an 
amount of uncertainty in proceedings to construe 
these provisions which cannot be accurately esti- 
mated. It has been the tendency of courts to re- 








strict rather than to enlarge the limits within which 
a review of the determinations of trial courts may 
be had. If there is a tendency of trial courts to 
make arbitrary rulings, it is best restrained by the 
untrammelled review of their determinations. The 
inability of suitors to review the judgments of the 
United States District Courts in criminal cases, ex- 
cept in rare instances, has sometimes caused ref- 
erence to them as Star Chamber tribunals. 


Very truly yours, 
B. Frank Dake. 
Burra.o, May 31, 1894. 


Tue SupreME Court or NortH Dakota—THE 
PRIDE AND GLORY OF THE STATE—JUDGE. BAR- 
THOLOMEW. 


Editor of the Albany Law Journal : 

In many of the eastern States, where the elective 
system is in vogue, the legal fraternity have always 
endeavored, and do now so endeavor, to unify 
popular sentiment so far as to permit State bar 
associations to select and recommend to nominating 
conventions the names of men who are duly qualified 
for judicial places. In but few States have these 
endeavors proved availing. In North Dakota that 
end has been accomplished. By constitutional pro- 
vision, the Supreme Court of North Dakota has 
appellate jurisdiction only, and consists of three 
judges, elected by the people. The judges of the 
Supreme Court, immediately after the first election, 
were, pursuant to law, classified by lots—one for 
three, one for five, and one for seven years from the 
first Monday in December, 1889. The judge having 
the shortest term serves as chief justice, and justices 
hereafter are to be elected for six years. In this 
constitutional lottery, Guy C. H. Corliss drew the 
short term, and thus became the youngest chief jus- 
tice in the American Union. The Supreme Court 
of North Dakota, as at present instituted, is. one 
of the ablest tribunals in the United States. Its 
learned and eminently fair and just decisions. com- 
mand the respect and admiration of leading jurists 
throughout the country, and it should not be allowed 
to deteriorate in ability if it lies in the power of the: 
people to prevent it. The term of one of the mem- 
bers of this court expires with the current: year. 
He should succeed himself. Judge Bartholomew 
should be nominated and elected without opposition. 
He richly deserves a re-election. He is an ideal 
judge, his ability unquestioned, and his high char- 
acter conceded. If the people of the State desire 
that the high standing of the Supreme bench shall 
be maintained, they will make it their business ta 
nominate and elect Judge J. M. Bartholomew. 

C. M. Hartwick, 

Granp Forks, N. D., May 21, 1894. 
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RAew Books aud Rew Editions. 
Hanp-Book or CriminaL Law, By Wriiuiam L. 
CiaRK, JR., oF St. Pau, MINN. 


This is a clearly and well-arranged treatise on 
the general principles of the criminal law, perhaps 
we might more correctly say a statement of the com- 
mon law exclusive of statutory enactment of any 
State. The value of such a work lies in the in- 
formation which may be derived from it of the 
general principles of criminal law outside of and 
apart from the statutory enactments which prevail 
at the present time to so great an extent in almost 
every State of the Union. The Hand-Book is well ar- 
ranged and well printed, with citations at the foot of 
each page, and is a valuable addition to the works 
on criminal law, not only in States where the com- 
mon law prevails, but also where, as in New York 
State, statutes have been enacted which cover almost 
every criminal case. . Published by West Publish- 
ing Company, St. Paul, Minn. 

OuttineE Stupy or Law, By Isaac FRANKLIN 

Russett, D.C. L., LL. D., PRorgssor in THE 

UNIVERSITY OF THE Crty or New York. 


The work is an outline of lectures which were 
presented by the author and were prepared to serve 
as a text-book on elementary law. The work should 
be of value to students and is pleasantly presented 
in a clear and concise manner so as to be easily used 
by them profitably and advantageously. Published 
by L. K. Strouse & Company. Note.—Mr. Strouse 
is now with the firm of Baker, Voorhis & Co., 66 
Nassau street, New York city. 

Parne’s Bankrne Laws, 4TH Epirion, By, WILLIs 
S. ParnE or THE New Yor« Bar. 


The statutes in relation to banking were codified 
by the statutory revision commission, passed by the 
Legislature and duly approved by the governor in 
the year 1892. The work of the statutory revision 
commission is too well known to be added to by 
any thing that we can say. This fourth edition of 
Paine’s Banking Laws was made necessary by the 
codification of the Banking Laws by the revision 
commission, and Mr. Paine has very ably commented 
on their work and arranged his book with reference 
to that and to the amendments and additional acts 
of Congress since the last edition. The first part 
contains a sketch, historical in its nature, of banks, 
banking associations and individual bankers, and is 
followed by articles on savings institutions and 
moneyed corporations, other than banks, banking 
associations and savings institutions. He then 
gives the Banking Law as enacted by the statutory 
revision commission, and also the Statutory Con- 





struction Law and General Corporation Law, Stock 
Corporation Law, the tax statutes relating to cor- 
porations formed under or subject to the Banking 
Law, and the constitutional provisions of general 
statutes. The work appears complete in every 
way and the historical sketch is especially worthy 
of reading and close study. The treatise contains 
over seven hundred pages with admirable index and 
table of contents. Its convenience for reference 
makes it invaluable. Published by Baker, Voorhis 
& Company, 66 Nassau street, New York city. 


RULES OF COURT OF APPEALS-SUGGES- 
TIONS INVITED. 


N act relating to the uniform examination for 
A admission to practice as attorneys and coun- 
sellors-at-law (chap. 760 of the Laws of 1894), hav- 
ing become a law, the duty devolves upon the Court 
of Appeals to revise its rules; and all persons hav- 
ing any suggestions to offer the court in reference 
to the rules, and particularly those relating to the 
examination and admission of attorneys, should 
send communications to the clerk of the Court of 
Appeals, at his office, in the city of Albany, on or 
before the 1st day of October, 1894. 

GorHamM Parks, Clerk. 


—- o> 


Hotes. 
M\WENTY-NINE young women were graduated 
recently from the woman’s law class of the New 
York University. They are called the ‘‘modern 
Portias.” 


A juryman in New Bedford isso deaf that he did 
not hear of a proposed visit to examine machinery, 
and he did not turn up at the appointed time. It 
will be remembered that Judge Bridlegoose in 
Rabelais finally became so blind that he could not 
distinguish clearly the points and blots of the dice 
he threw in settling a case, and yet many of his 
judgments were confirmed by the Superior Court. 
This juryman might read the facial character of the 
contestants, and at any rate he would not be swayed 
by the arguments of counsel.— Boston Journal. 


Lovers of books who hardly recognize the differ- 
ence between mewm and tuum, should ponder the 
fate of Henry Justice, Esq., of the Middle Temple, 
who was tried in 1736 for stealing books out of 
Trinity College library in Cambridge. On May 10 
he moved that he might be burnt in the hand and 
not sent abroad on account of this ‘‘ unhappy mis- 
take.” He was told that his crime was aggravated 
by his education and profession, and he was sen- 
tenced to be transported to ‘‘one of His Majesty’s 
plantations in America” for seven years, 
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Gurxvent Lopics. 


{All communications intended for the Editor should be ad- 
dressed simply to the Editor-of Taz ALBany Law JOURNAL. 
All letters relating to advertisements, subscriptions, or other 
business matters, should be addressed to Taz ALBANY Law 
JOURNAL CoMPANY.} 


WO years ago the Interstate Commerce 
Commission was investigating certain 
complaints. The officers of the Illinois Steel 
Company were summoned before it, and ordered 
to produce the company’s books. This they 
refused to do. The commission applied to the 
United States Circuit Court — Judge Walter 
Q. Gresham presiding —to compel the pro- 
duction of the books. Judge Gresham denied 
the application, holding that the section of the 
Interstate Commerce Act under which it had 
been made was unconstitutional. The com- 
mission took an appeal to the Supreme Court 
of the United States, and that tribunal has now 
reversed Judge Gresham’s decision. The opin- 
ion of the Supreme Court was delivered by Mr. 
Justice Harlan who said: 

“There can be no doubt of the power of 
Congress to authorize the commission to sum- 
mon persons and papers relating to any matter 
which might be legally committed to that body 
for investigation. The appellees deny the right 
of the government to make them testify, and 
the power to decide the dispute must rest some- 
where. It cannot be that the government is 
helpless in such an emergency. As the Circuit 
Court was competent to take jurisdiction of the 
parties why was this not a case for judicial 
cognizance by that court? It must be unless 
Congress was without power to enforce the 
statute. The constitutionality of the twelfth 
section is affirmed and the case remanded 
for action upon the merits of the ques- 
tion.” 

This is the eighth or ninth instance in which 
the Supreme Court has reversed decisions of 
Judge Gresham since his migration from the 
bench to the State department. The Gresham 
decision practically tied the hands of the com- 
missioners and brought their work to a stand- 
still. It left them at liberty to go on summon- 
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ing witnesses, but it practically left it optional 
with the witness to obey the summons, appear 
and testify, or toshut his lips, lock up his books 
and set the commissioners at defiance. The 
Supreme Court’s decision has enabled them to 
resume business under the old conditions. 


The attempt of the relatives of the Italians 
who were killed in New Orleans in the assault 
in the parish prison in 1891, to recover dam- 
ages for their death, has been finally defeated 
in the Circuit Court of Appeals. The opinion 
of the court was delivered by Judge Pardee, 
the other two judges concurring. -The dam- 
ages were laid at $30,000. The court decided 
that, under the treaty of 1871 with Italy, Italians 
resident in this country are entitled to exactly 
the same sort of legal protection as citizens, 
and no more; that there is no common-law right 
to sue a State or city for damages for the loss 
of either life or property through riots; that for 
such a right to exist it must be created by 
statute; that a statute makes the city of New 
Orleans liable for damage done by mobs to 
property, but makes no mention of municipal 
liability for the loss of life; that therefore this 
liability does not exist, and horrible as the 
crime was, there is no remedy for it in a civil 
action. This justifies Mr. Blaine’s position 
when the offense occurred — that the Italians 
in New Orleans were entitled to all the legal 
protection due to citizens, but no more, and 
therefore could not properly invoke Federal 
interference in their behalf. The ation ob- 
serves that this however is a position which 
doubtless makes the réle of the United States 
a very embarrassing one when foreigners are 
the victims of violence punishable only by 
State law. “If the State does not punish it, 
the United States can really do nothing for the 
injured persons beyond giving them a solatium 
in money, which is a great discredit to the 
country. We believe it has been held that 
Congress has power to take cognizance of such 
offenses, and if it has, it ought to provide for 
its exercise by legislation. Our States are at 
present the only civilized communities in the 
world which can deny protection to the life and 
property of foreigners with perfect impunity, 
for the United States protect them from chas- 
tisement.” 
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The judicial committee of the Privy Council 
is a branch of English judicature so peculiar 
that the London Times says: “To Englishmen 
of sluggish imagination, no more wholesome 
discipline can be commended than an occasional 
glance at its proceedings. No more picturesque 
tribunal exists upon earth than this assemblage 
of staid lawyers met together in a dull room in 
Whitehall to tender their ‘humble advice’ to 
Her Majesty. Perhaps the fact is best realized 
at a distance, for although the court has its own 
quaint observances, it must be owned that the 
sittings are not particularly impressive to the 
eye. But the most casual acquaintance with 
the history of the Privy Council fills the mind 
with memories dating back to the dawn of Eng- 
lish history, whilst the records of its routine 
business comprise minute discussions on the 
religions and the superstitions, the laws, in- 
stitutions, domestic habits, manners, customs, 
and antiquities of scores of different races and 
tribes, with civilizations ranging from primitive 
savagery to complicated systems elaborated by 
generations of saints and sages, and sanctioned 
by immemorial time. The evolution which has 
resulted in making this particular development 
of the council of Plantagenet kings the supreme 
arbiter of questions of canon law such as popes 
and synods would have disputed about in the 
days of Becket; of questions of the old French 
laws transplanted across the Atlantic under the 
proudest of the Bourbons; of the Roman law 
which the Dutch took with them to the Cape; 
of the most venerable and sacred of the holy 
books of the Hindus; and of the teachings of 
the Prophet to scores of millions of the devout 
adherents of Brahmanism and of Islam — is in- 
deed a process to wonder at. The judicial 
committee is the legal heart and head of the 
British Empire. The Queen in Council is the 
Cesar to whom all the subjects of that empire, 
from the hill tribes of the Himalayas to the 
Red Indians beyond the Rocky Mountains, 
from mighty potentates contending for the suc- 
cession to a principality to poor fishermen 
claiming the right to gather bait, may appeal. 
Men come to her from the uttermost ends of 
the earth for justice, and tell the innermost 
history of their private lives before her appointed 
tribunal. The case which the court had to de- 
termine on Saturday came from Cyprus, and 
turned upon the question whether the s¢atus of 








the natural children of a Roman Catholic father 
who had married an orthodox Greek, and pur- 
ported to legitimate his children by such mar- 
riage, was to be regulated by canon law or by 
Mohammedan law. The questions incidentally 
discussed go back to the days of the lower em- 
pire, and the early middle ages, while the actual 
decision largely rests upon the view taken by 
the committee of the past history of the island, 
and of the ordinary position of Christians living 
under Mohammedan domination.” 


Some mention has heretofore been made in 
these columns of a curious case of practice (49 
Alb. L. J. 201), that recently occurred in a trial 
in England, where the question was raised as 
to right of cross-examination of a witness called 
by the trial judge, Mr. Justice Bruce. The 
case was Coulson v. Disbrough, 10 Times L. R. 
439, an action for malicious prosecution and 
false imprisonment. During the progress of 
the defense, the jury intimated that they would 
like to hear the evidence of the defendant's son 
upon a certain point, but he was not called. 
After the evidence was closed and counsel for 
both sides had addressed the jury, the learned 
judge called the defendant’s son and put cer- 
tain questions to him, but refused to allow the 
plaintiffs counsel to cross-examine him. The 
jury found a verdict for the defendant, and the 
plaintiff moved for a new trial. ‘The court re- 
fused the application. The Master of the Rolls 
said: “ Now, when a judge called a witness 
under these circumstances he did it to elicit 
the truth, and the judge himself would examine 
the witness. The judge would not allow either 
counsel to examine him in chief. Moreover, 
neither counsel had a right to cross-examine 
the witness. The witness could only be cross- 
examined by leave of the judge. If the witness 
said any thing material against either of the 
parties, the judge would, in his discretion, prob- 
ably allow that party to cross-examine the wit- 
ness, but only in reference to the answer which 
the witness gave affecting the party, and would 
not allow a fishing cross-examination for the 
purpose of trying to find out something such as 
was sought to be done in the case.” In this case 
what the witness said was pronounced irrelevant 
to the issue, although the report does not state 
what it was. But the Canadian Law Times 
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suggests that if the remarks made are to be ap- 
plied in general, they would seem to be too 
restrictive of the right to prosecute what the 
learned judge set out upon, namely, an inquiry 
to elicit the truth. The case might have been 
decided upon the sole point that the answers 
in chief were irrelevant, and that cross-examina- 
tion would have been a waste of time. If the 
witness knew any thing relevant to the issue, 
whether it appeared by the examination in 
chief or not, it would seem to be contrary to 
the very purpose of the trial to exclude any 
thing that he might say. 


A bank depositor is one who delivers to, or 
leaves with a bank, money subject to his order. 
Deposits made with bankers are either general 
or special. In the case of a special deposit of 
money the bank merely assumes the charge or 
control of it, without authority to use it, and 
the depositor is entitled to receive back the 
identical money deposited. ‘The relation thus 
created is that of bailor and bailee. Money 
received by a bank on general deposit becomes 
the property of the bank, and can be used by 
it as other moneys belonging to it, the relation 
between the bank and the depositor being that 
of debtor and creditor; or, as it has been de- 
fined, that kind of a deposit of money peculiar 
to banking business, in which the depositor, 
for his own convenience, parts with the title to 
his money and loans it to the banker. This 
statement of the legal relation of banks 
and their depositors, is made the basis of the 
conclusion of the United States Circuit Court 
of Appeals in the case of Anheuser-Busch 
Brewing Ass'n v. Clayton, 56 Fed. Rep. 759, 
that a bank holding a draft for “ collection and 
returns,” which accepts a check of the drawee, 
one of its depositors, and, without separating 
the amount from the general mass of its 
moneys, charges the same to the drawee, and 
credits the drawer on its books, holds the money 
as the agent for the drawer, and not as trustee; 
and after the bank becomes insolvent the 
drawer is a mere general creditor, and not en- 
titled to priority of payment out of the bank’s 
assets. 


The TZyribune notes that Associate Justice 
Henry B. Brown, of the United States Supreme 
Court, sat a few days ago as the presiding judge 





of the United States Circuit Court of Appeals 
for the Second Circuit, which includes New 
York State. Circuit Judges Wallace and Ship- 
man sat beside him in the Court of Appeals 
court-room, on the fourth floor of the Federal 
Building. It was the first appearance of Jus- 
tice Brown in this Circuit. He was recently 
assigned to the Second Circuit because Associate 
Justice White, who was recently appointed from 
Louisiana, preferred the Sixth Circuit, which 
Justice Brown has had under assignment since 
he became a member of the Supreme Court. 
Justice Brown has strong and intellectual fea- 
tures and a dignified bearing. He is regarded 
as one of the most independent and original 
justices of the Supreme Court- He frequently 
writes dissenting opinions and expresses him- 
self at times with vigor in criticising the views 
of his colleagues. He was an attentive listener 
in the argument of the lawyers in the cases 
which he and his associates heard, and made a 
favorable impression upon the New York law- 
yers who appeared before him. 

On Saturday, June 2, Justice Brown and 
Mrs. Brown sailed by the North German Lloyd 
steamer Werra, bound for Mediterranean ports. 
They wilk land at Gibraltar and will spend the 
summer in Italy and Greece, and the early 
autumn in Algiers. In their trips abroad of 
late years Mr. and Mrs. Brown have almost 
always made the tourof the southern and eastern 
cities of Europe, and have spent much of their 
time in Spain and Portugal. 


In Somers v. State, decided in the Supreme 
Court of South Dakota in April, 1894 (58 N, 
W. Rep. 804), the following is a portion of the 
official syllabus: 

“Where two laws containing inconsistent 
provisions are approved by the governor upon 
the same day, and it becomes necessary to 
know which was the later expression of the 
legislative will, the court may, of its own 
motion, examine the legislative journals and 
take judicial notice of what they show.” 

Read in connection with this the opinion of 
the Court of Common Pleas for the city and 
county of New York, by Judge Bischoff, in 
William Ottmann & Company v. Hoffman, N. 
Y. Law Journal, April 24, 1894, in which the 
following is from the head-note: 

“Where several acts of the Legislature are 
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passed*on the same day, and it becomes im- 
portant to determine the time when each took 
effect, the court will take judicial notice of the 
precise time of the day when each was actually 
approved and signed by the governor; and this 
judicial notice may be based on any information 
satisfactory to the judge who has the question 
before him for determination.” 


The American Law Review for May-June 
has an article by W. S. G. Noyes, of St. Paul, 
and a long editorial, in both of which it is as- 
serted that Daniel Webster has received undue 
praise for his argument before the United States 
Supreme Court in the Dartmouth College case. 
Mr. Noyes shows that for the leading points in 
his argument, and for some of the language 
which he used, Mr. Webster was indebted to 
Jeremiah Mason, who argued the case in the 
State court, and in a less degree to other counsel. 
Mr. Webster freely acknowledged his indebted- 
ness to Mr. Mason and Mr. Smith, and wrote 
to them that all that he had said was simply 
the putting together and reciting of their argu- 
ments. It is not unusual for a lawyer to quote 
freely from a brief prepared for use in another 
branch of the case, and the fact that Mr. Web- 
ster availed himself to some extent of the 
arrangement and even the language of other 
lawyers employed in the case scarcely detracts 
from his fame. 


The bench of the Province of Quebec has 
suffered a great loss in the death of Sir Francis 
Godschall Johnson, Kt., Chief Justice of the 
Superior Court of Lower Canada. The late 
chief justice was born in England on January 
1, 1817, but was educated in France. From 
1855 to 1858, he was recorder at Fort Garry. 
From thence he went to Montreal, where he 
acted as crown prosecutor for the district of 
Montreal, and from this stepping-stone to the 
bench he was appointed judge of the Superior 
Court, subsequently becoming its chief justice. 
Chief Justice Johnson was known as a brilliant 
speaker, and a master of the English and French 
languages. It is said that his successor will 
probably be Sir Napoleon Casault, of Quebec. 


In 1852 alaw was passed in Belgium decree- 
ing that all who published libels upon foreign 





sovereigns should be liable to prosecution and 
to aterm of imprisonment. Under this law, 
the well-known journalist and author who 
adopts the pseudonym of Florr O’Squarr, has 
been put on his trial before the Brabant Assize 
Court for publishing an attack on the Shah in 
a paper called Le Petit Journal Belge. He 
had made grave charges against the Persian 
monarch, in his public and private capacity, 
declaring that, compared with him, the Anar- 
chists Vaillant and Henry were respectable mem- 
bers of society. The approaching visit of the 
Shah to Belgium furnished the pretext for the 
attack. In prosecuting the writer, counsel for 
the crown demanded his punishment on no 
higher ground than the fact, that if he were to 
go scot free, Belgian interests in Persia would 
be jeoparded, and the government case was 
supported by the evidence of witnesses, who 
declared that the amount of trade done by 
Belgium in the Shah’s dominions was very con- 
siderable. On the other hand, the prisoner’s 
counsel brought witnesses to prove that the 
trade in question was practically nil, and he 
ridiculed the notion that the law was intended 
to protect “savage sovereigns like the Shah” 
or any of the numerous African kings. In the 
end Mr. O’Squarr was acquitted, although he 
was able to bring no proof of his very serious 
charges other than “common report.” 


The Virginia Bar Association will hold its 
sixth annual meeting July to, 11 and 12 at 
Princess Anne Hotel, Virginia Beach. A large 
attendance and an interesting session is antici- 
pated. An address will be made by the presi- 
dent, Hon. Waller R. Staples, and Hon. Leonard 
A, Jones, of Boston, will deliver the annual ad- 
dress to the association. A paper will also be 
read by Hon. Walter D. Dabney, of Ablemarle. 
The annual dinner will be given Thursday 
evening. 


About seventy years ago the grand jury of 
the county of Tipperary passed the following 
resolutions: 1. That a new court-house shall 
be built. 2. That the materials of the old 
court-house be used in building the new court- 
house. 3. That the old court-house shall not 
be taken down till the new court-house is 
finished. 
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CONSTITUTIONAL LAW-INTERSTATE 
COMMERCE ACT—COMPELLING SELF- 
INCRIMINATION. 


UNITED STATES DISTRICT COURT, N. D. ILLINOIS, 
FEBRUARY 26, 1894. 


UniteD STaTEs Vv. JAMES ET AL. 


Act February 11, 1893, which declares that no person shail be 
excused from testifying or producing documents in pro- 
ceedings based upon the Interstate Commerce Act on the 
ground that it may tend to criminate him, but that he shall 
not be prosecuted or punished on account of any matter 
concerning which he may testify, violates the fourth and 
fifth amendments to the United States Constitution, which 
declare that the right of the people to be secure against 
unreasonable searches and seizures shall not be violated, 
and that no person shall be compelled in any criminal case 
to be a witness against himself. 


ULE to punish James G. James and Gordon 

McLeod for contempt of court in refusing to 

answer questions asked by the grand jury. Rule 
discharged. 


T. E. Milchrist, U. 8. District Attorney. 
J. N. Jewett and Aldis Walker, for defendants. 


Grosscup, Dist. J. Tbe grand jurors report to 
the court that, on the 16th day of February instant, 
they were duly engaged in inquiring into certain 
alleged violations, in this district and division, of 
the Interstate Commerce Act by the Lake Shore and 
Michigan Southern Railway Company, and other 
railroads and common carriers, and that James G. 
James, being before them in response to a subpena 
as a witness, and being inquired of respecting his 
knowledge of the shipment of certain products from 
Chicago east at a less freight rate than was named 
in the open tariffs then in force, declined to answer 
the question, for the reason that an answer thereto 
would tend to criminate himself personally, or 
would disclose a source of evidence which would 
tend to criminate him personally, under the pro- 
visions of the Interstate Commerce Act. Certain 
other questions of alike tenor were propounded, 
and the answers refused by the witness substantially 
for the same reasons. On the same day Gordon 
McLeod appeared before the grand jurors as a wit- 
ness, and, after answering that he was the general 
manager of the Merchants’ Dispatch Transportation 
Company at Chicago, was asked if, in response to a 
subpcena to that end, he was ready to produce cer- 
tain reports, or copies thereof, made to the Central 
Traffic Association, the Trunk Lines Association, or 
any person connected therewith, by the Lake Shore 
and Michigan Southern Railway Company, the Mer- 
chants’ Dispatch Transportation Company, or any 
person connected therewith, relating to the ship- 
ments of property from Chicago to points outside 
of the State of Illinois in September, 1892, and cer- 
tain other documents of the same character. To 
which he responded that he was not, and, upon be- 
ing inquired of why not, he refused to answer the 





question, for the reason that the answer might tend 
to criminate him, or lead to disclosures that would 
criminate him. 

This report brings to the court the question 
whether the act of February 11, 1893, is violative 
of the letter or spirit of the fourth and fifth amend- 
ments to the Constitution of the United States. 
The fourth amendment provides ‘‘ that the right of 
the people to be secure in their persons, houses, 
papers, and effects against unreasonable searches 
and seizures shall not be violated;” and the fifth 
amendment declares ‘‘ that no person shall be com- 
pelled in any criminal case to be a witness against 
himself.” The act of February 11, 1893, in effect 
provides that no person shall be excused from 
testifying or producing books, papers, tariffs, con- 
tracts, agreements, and documents in any case or 
proceeding, criminal or otherwise, based upon the 
Interstate Commerce Act, on the ground that the 
same may tend to criminate him, or subject him to 
a penalty or forfeiture, but that any person so tes- 
tifying shall not be prosecuted, or subjected to any 
penalty or forfeiture, on account of any transaction, 
matter, or thing concerning which he may testify, 
or produce the documentary or other evidence. 

Every man’s life is, so far as society is interested, 
a series of personal acts. Each act, not impinging 
unlawfully upon the rights of others, or falling 
within the definitions of the criminal statutes, is a 
personal right of the individual. The Criminal 
Code is a series of definitions which, for the pur- 
poses of public safety or welfare, designate certain 
of these personal acts, either isolated, or in connec- 
tion with other acts or intentions, as crimes against 
the Commonwealth. ‘The identification of the acts 
with the definitions of the Criminal Code is depend- 
ent upon such knowledge as can be obtained, 
either from the observation of others, or the dis- 
closures of the person himself. The methods of 
such identification have been formulated into what 
may be called the science of evidence. These per- 
sonal acts however, like the events of natural law, 
are interlinked with others, and are each a part 
only of a connected and cohering series of acts. 
The student of naturé uncovers her unknown events 
by seizing upon a known event, and; with the 
knowledge and suggestions thus acquired, proceeds 
according to the laws of known connection to others, 
Thus, an event remote from the one that is the 
ultimate object of the inquiry becomes the clue or 
break from which the process of unravelling begins. 
Judicial tribunals, in search of personal acts that 
fall within the Criminal Code, are served by a like 
law of connection and cohesiveness. A known act 
in a person’s life is made the beginning of the tri- 
bunal’s work of unravelling, and, though apparently 





remote from the actual criminal deed, is so linked 
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therewith that the judicial following out of the in- 
tervening thread will eventually bring out the full 
disclosure of the criminal act. The disclosure of 
such a remote act is therefore indirectly, but effect- 
ually, a disclosure of the criminal act itself. Since 
the Counselman case, 142 U. S. 547, it is admitted 
law that every person is protected by the fifth 
amendment against self-disclosure in any proceed- 
ing, civil or criminal, of such of his own acts as 
would subject either the act, or any connected act, 
to the dangers of incrimination. The theory of our 
criminal proceeding, like that of Great Britain, is 
accusatory and not inquisitorial. No person can be 
subjected to the penalties of the law unless every 
fact essential to the identification of the act charged 
with the crime is apparent from sources other than 
himself, or his own voluntary disclosures. The ac- 
cused can stand, as against the menace of the law’s 
penalties, upon the sanctity of his own personal 
knowledge, and the constitutional guaranty puts a 
seal upon that knowledge that no legislative or 
judicial hand can break. Of course, this immunity 
or personal right can only protect against the danger 
that was in contemplation of the Constitution, and 
cannot therefore be diverted, as mere pretexts, to 
uses beyond that point. To avoid its misuse upon 
such pretexts, and at the same time secure to the 
person’s knowledge the sanctity that is intended, it 
devolves upon the court, in each instance, to deter- 
mine, from all the circumstances of the situation, 
when the question arises, whether the disclosure 
sought for carries any real menace of self-incrimina- 
tion. 

But, while the Counselman case establishes this 
guaranty to the extent thus pointed out, it leaves 
undecided the most interesting and important ques- 
tion connected with the subject. In the case under 
investigation now it is claimed that the act of Feb- 
ruary 11, 1893, affords all the immunity that the 
fifth amendment was intended to provide. If the 
guaranty of the fifth amendment be simply against 
a compulsory self-invoking of the penalties and for- 
feitures of the law, as distinguished from the other 
consequences of self-accusation, the claim is, in my 
opinion, well founded. The act of February 11, 
1893, is a broad prohibition against the prosecution 
of a person for any act to which the disclosure re- 
lates. It unquestionably refers to a criminal pro- 
cedure like this, and the immunity stated in the 
latter clause of the act relates, undoubtedly, not 
simply to the causes or proceedings before the inter- 
state commerce commission, but to any cause or 
proceeding, criminal] or otherwise. 

It is urged with much emphasis that Congress 
cannot compel, even upon conditions of pardon, 
that which the Constitution forbids—that the Con- 
stitution cannot be amended by a simple legislative 





act. The proposition in the abstract is true. If 
the fifth amendment is intended to grant to the 
person complete immunity against all the conse- 
quences of self-accusation of crime, irrespective of 
the nature of such consequences, no legislative act 
can cut down or diminish such immunity. The pro- 
hibition against prosecution would, in that case, 
not be co-extensive with the right or immunity ac- 
corded by the Constitution. But, if the fifth amend- 
ment be simply a guaranty against the law-inflicted 
pains and penalties that might follow compulsory 
self-accusation, it is clear that the abrogation of such 
pains or penalties, so far as they are applicable to 
the person interested, is a complete fulfillment of 
the constitutional guaranty. If the amendment 
were made for that purpose only, it is only prohibi- 
tory of legislation that might interfere with that 
purpose. If that purpose be effectually recognized 
and protected in the legislative act, it cannot be said 
that such act either repeals or violates the Constitu- 
tion. Every person is subject, in respect of his 
duty to give testimony, to the legislation of Con- 
gress, except as the power of Congress in that re- 
spect is curtailed by the Constitution. The act is 
operative upon the individual, if it preserves in- 
violate his constitutional immunity; and, if that 
immunity is against the law-inflicted penalties and 
forfeitures of crime only, the abrogation of such 
penalties and forfeitures prevents the legislative act 
and the immunity from coming in conflict. The 
argument, in so far as it admits that the amend- 
ment grants an immunity against the law-inflicted 
pains and penalties of self-accusation only, and still 
insists that it is a repeal of the Constitution, is 
fallacious, because it assumes that the language of 
the amendment is broader than its admitted pur- 
pose. The argument introduces a confusion of 
terms, by giving to the language of the amendment 
one meaning, and to its real intention a narrower 
one. Harmonize the language of the amendment 
and its supposed real purpose in one term—as, for 
instance, ‘‘ No person shall suffer the law-inflicted 
pains and penalties of a conviction, to the bringing 
about of which his involuntary self-accusation has 
contributed,”—-and the act of February 11, 1893, 
is at once seen to be no impingement upon the fifth 
amendment. 

The question, then, comes back to this: What 
was the real purpose of the framers of the fifth 
amendment? Did they intend to guaranty immunity 
thereby against compulsory self-accusation of crime, 
so far as it might bring to the witness law-inflicted 
pains and penalties only? Or, was it the purpose 
to make the secrets of memory, so far as they 
brought one’s former acts within the definitions of 
crime, inviolate as against judicial probe or dis- 
closure? 








THE ALBANY LAW JOURNAL. 


403 











The Counselman case leaves this question un- 
decided. Some of the dicta of the opinion seem to 
show that the court purposely left it undecided. 
As, for instance, the opinion states: ‘‘It is quite 
clear that legislation cannot abridge a constitutional 
privilege, and that it cannot replace or supply one; 
at least, unless it is so broad as to have the same ex- 
tent in scope and effect.” So far therefore as the 
Supreme Court of the United States is concerned, I 
regard the question as an open one. 

There is a long line of decisions in the several 
State courts upon provisions of the State Constitu- 
tions identical with, or analogous to, the fifth 
amendment of the Federal Constitution. None of 
these decisions, so far as I am advised, except 
Respublica v. Gibbs, 3 Yeates, 429, an early Penn- 
sylvania case, held that the immunity was against 
any consequence of compulsory self-accusation other 
than the penalties and forfeitures inflicted by the 
law. No decision of any State has been called to 
my attention in which the constitutional provision 
was construed in the light of a statute granting 
complete immunity against prosecution. There are 
many States however in which the courts of last re- 
sort have held that similar constitutional provisions 
are not violated by the compulsory self-accusation 
of a witness, where a statute exists making it un- 
lawful to use his disclosures in any future prosecu- 
tion. It is interesting to note however that all of 
these cases related to offenses, the wisdom of which 
were then somewhat debated questions, and the 
prosecution of which was, to some extent, the 
triumph or defeat of the prevailing popular opinion. 
Thus, in Arkansas and Georgia (State v. Quarles, 
18 Ark. 307, and Higdon v. Heard, 14 Ga. 255), the 
prosecution was under the gaming laws; in Indiana 
(Wilkins v. Malone, 14 Ind. 153), under the usury 
laws; in New York (People v. Kelly, 24 N. Y. 74), 
on an inquiry relating to bribery at an election; in 
New Hampshire (State v. Nowell, 58 N. H. 314), 
under the liquor laws; and in still another New 
York case (People v. Sharp, 107 N. Y. 427), ina 
prosecution for bribery of aldermen. Some of these 
cases naturally aroused the indignation of the com- 
munity in which the court sat. Allofthem were cases, 
doubtless, where the immunity claimed by the wit- 
ness aroused no just sympathy. They each presented 
a situation where the fifth amendment, if construed 
broadly, seemed to offer an obstacle to a just ad- 
ministration of the criminal law. Allof these cases 
are however expressly overruled in the Counselman 
case. There are other cases—especially the Emery 
case, 107 Mass. 172, and Cullen v. Com., 24 Gratt. 
624—in which the Supreme Courts of the State 
where they arose held that the immunity granted 
by the constitutional provision was not simply 
against the use of the self-accusatory evidence in 





subsequent prosecutions; and the statutes to that 
effect did not therefore fully meet the constitutional 
requirement. These were the chief predecessors of 
the Counselman case, and to that extent met with 
the approval of the Supreme Court of the United 
States. 

It is unquestionable that all of these cases, either 
in the matter decided, or in dicta of the opinion, 
commit the respective courts deciding them to the 
doctrine, that a statute which in effect forecloses 
any prosecution on account of any thing disclosed 
in the testimony meets fully the purpose of the con- 
stitutional provision. But the nature of these cases, 
and the fact that all but two of them have been 
partially disapproved by the Supreme Court, must 
be borne in mind. 

The case at bar, like those cited, inspires no wish 
in the court to protect the witnesses. The Inter- 
state Commerce Act is a law of the land, and the 
witnesses ask for the protection of the amendment 
under circumstances which indicate that, having 
violated it before, they have no intention to cease 
violating it now. It is the contest of people who 
disbelieve in the expediency of the law against the 
attempt to enforce it. The protection is asked, not 
so much to keep inviolate the secrets of the human 
breast, as to have immunity in further violating a 
law of the land. Judged by this specific instance, 
the fifth amendment, if construed broadly enough 
to afford the witnesses immunity against testifying, 
is an obstruction in the path of the administration 
oflaw. But the fifth amendment must not be judged 
by a single specific instance. It was placed in the 
organic law of the land for a purpose, and that pur- 
pose, when ascertained, must be enforced, howso- 
ever it may affect sporadic cases, or even the great 
body of cases, that may come before the court. 

What, then, was the intention of the makers of 
the fifth amendment? This can only be ascertained 
by transferring ourselves as nearly as possible to the 
time in which they lived, and to the influences and 
conceptions that were then in vogue. From the 
earliest times the governmental systems of the 
Anglo-Saxon and the Latin races have been widely 
different. Among Latin peoples the chief thought 
has been for their welfare and advancement as a 
collective entity. Thus was depressed into com- 
parative obscurity the rights or happiness of the in- 
dividual. Among Anglo-Saxons, on the contrary, 
the individual always remained the most prominent 
purpose in governmental conception. The man 
never became blended in the mass, and his rights 
and personal happiness were not lost sight of in the 
movements of the time. ,Thus it was that while in 
Latin countries men could be lawfully carried off, 
their homes and property confiscated, their private 
papers given up to the public, and their memories 
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searched by all the processes of menace and torture; 
in the British Islands the home was a castle into 
which the sovereign could not enter, the individual 
could not be compelled to respond to accusation, 
except upon indictment by his peers, and his private 
papers and memory were inviolate against search. 
The progress of the English-speaking people to the 
highest form of civil and religious liberty is not ad- 
ventitious or accidental, but is due to this ennoble- 
ment of the individual in the conceptions and prac- 
tices of the English law. 

The same criminal procedure could not grow from 
such different soil. In the one, the national entity 
—only another name for the ruling power—would 
brook no obstacle that blocked its way. Influenced 
by passion, revenge, fanaticism, and the myriad of 
civil and religious whims, it erected inquisitions and 
torture stalls, and sought thereby to explore the 
depths of the human breast, as it had already power 
to search the closets of human habitations. In the 
other, the individual lived for himself and family, 
and, except within certain governmental relations, 
was in no sense legally interwoven with the rest of 
mankind. Government was for him; not he forthe 
government. He could lock his door against the 
messenger of the crown, and his breast against any 
search that would bring him within the crown’s 
displeasure. 

In the one, grew up a criminal procedure that 
was almost purely inquisitorial, and whose history 
now appals the enlightened conscience; in the 
other, grew up asystem purely accusatory, where 
the offending individual could lawfully stand in 
silence, and demand proof from sources other than 
himself. In the one, the power of the sovereign 
pervaded every nook and corner of the individual ; 
in the other, the power of the sovereign came only 
to the outward person of the subject, and there 
stopped. This jealousy against any touch, until the 
right of individual liberty was shown forfeited, 
proved the corner stone of popular liberty. 

But English public opinion, upon subjects both 
civil and religious, was in a constant state of change 
and ferment. The accepted views of to-day be- 
came the heresies and treasons of to-morrow. 
The view in power is always the right view, and is 
wishing for the means to enforce itself universally. 
It is no wonder therefore that sparks of the conti- 
nental system landed on the English islands, and 
found spots where the fuel was ready for ignition. 
Early the ecclesiastical bodies, by the oath of er- 
officio, attempted, under penalties of excommunica- 
tion, to extort confessions of heresy and sin from 
communicants. Later, the star chamber and high 
commission put for a time in practice the same 
methods of compulsory self-disclosure of offenses 








against the State. However, the general English 
jealousy of personal sanctity resisted, and numerous 
statutes were passed guaranteeing the right of silence 
against the accusation of both the church and the 
crown. But, in the generation of Englishmen and 
English colonists in America who lived to see our 
Constitution adopted, and whose counsels were un- 
questionably embodied therein, there sprang up in 
England a formidable revival of prosecutions for 
the so-called seditious offenses. A paper, a speech, 
talk among friends, an understanding or confederacy 
to right some particular wrong, was made the basis 
of prosecuting the participants, if the sentiments 
therein prevailing could be distorted into any seem- 
ing hatred or contempt of the crown, the peers, the 
commons, or any of the national functionaries. 
Some of the men who were tried possibly deserved 
their punishment, but the illimitable opportunities 
thereby opened up to outlaw every species of senti- 
ment and progression that did not meet the views 
of the prevailing government shocked the Anglo- 
Saxon intelligence. The most stirring State trials 
of history occurred, in which the government was 
on the one side and the almost universal intelligence 
and conscience on the other. These trials, and their 
possible consequences on the fate of personal liberty, 
were not history simply, to the framers of the fifth 
amendment. Those men had lived through these 
trials, and taken on their coloring and excitement. 
They themselves, in their early plannings against 
the trespasses of the English crown, had been ex- 
posed to the danger of like prosecution and punish- 
ment. In the shadow to such a menace, progress 
and personal safety must separate, unless the right 
of unbroken silence were among the immutable 
personal privileges, Nearly all of the ten amend- 
ments to the Constitution breathe this apprehension, 
and erect against it the barriers of organic iaw. This 
is forcibly shown by the fact that the amendments 
were insisted upon by the States most jealous of the 
central general government, and most apprehensive 
that such a government might become the oppressor 
of their personal rights. 


The privilege which the framers of the amend- 
ment secured was silence against the accusation of 
the Federal government—silence against the right 
of the Federal government to seek out data for an 
accusation. This privilege of silence was, as they 
believed, and as events then looked, in the interest 
of progress and personal happiness, as against the 
narrow views of adventitious power. Did they 


_originate such privilege simply to safeguard them- 


selves against the law-inflicted penalties and forfeit- 
ures? Did they take no thought of the pains of 
practical outlawry? The stated penalties and for- 
feitures of the law might be set aside; but was 
there no pain in disfavor and odium among neigh- 
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bors, in excommunication from church or societies 
that might be governed by the prevailing views, in 
the private liabilities that the law might authorize, 
or in the unfathomable disgrace, not susceptible of 
formulation in language, which a known violation 
of law brings upon the offender? Then, too, if the 
immunity was only against the law-inflicted pains 
and penalties, the government could probe the 
secrets of every conversation, or society, by extend- 
ing compulsory pardon to one of its participants, 
and thus turn him into an involuntary informer. 
Did the framers contemplate that this privilege of 
silence was exchangeable always, at the will of the 
government, for a remission of the participant’s 
own penalties, upon a condition of disclosure, that 
would bring those to whom he had plightea his 
faith and loyalty within the grasp of the pvosecuto~? 
I cannot think so. 

Happily, the day when this immunity is needed 
seems to be over. It is difficult for us, wno live in 
a time when there are few, if any, definitions of 
crime that do not meet with the approval of universal 
intelligence and conscience, to appreciate these 
conceptions of our fathers. The battle for personal 
liberty seems to have been attained, but, in the ab- 
sence of the din and clash, we cannot comprehend 
the meaning of all the safeguards employed. When 
we see the shield held before the briber, the liquor 
seller, the usury taker, the duelist, and the other 
violators of accepted law, we are moved to break 
or cast it aside, unmindful of the splendid purpose 
that first threw it forward. But, whatever its dis- 
advantages now, it is a fixed privilege, until taken 
down by the same power that extended it. It is 
not certain either, that it may. not yet serve some 

‘useful purpose. The oppression of crowns and 

principalities is unquestionably over, but the. more 
frightful oppression of seltish, ruthless, and merci- 
less majorities may yet constitute one of the chapters 
of future history. In my opinion, the privilege of 
silence, against a criminal accusation, guaranteed 
by the fifth amendment, was meant to extend to all 
the consequences of disclosure. 

The effectiveness of the statute of February 11, 
1893, might well be questioned on another ground. 
It is a statute of pardon. Until the witness makes 
his disclosure he is chargeable with the offense 
within his personal knowledge. The pardon be- 
comes effective only at the moment and upon con- 
dition of disclosure. But pardon is not necessarily 
unilateral. No person is compelled to accept the 
legislative or executive grace. Chief Justice Mar- 
shall, speaking for the Supreme Court, so held in 
Wilson’s case, 7 Pet. 150, where a pardon was 
granted by the President for a capital offense. In 
the case at bar, it must be assumed that the witness 
is guilty of some offense. In the absence of the 
statute of February 11, 1893, he has the undoubted 





constitutional right of silence. It is said that that 
right is taken away by the immunity or pardon ex- 
tended by the statute. But he chooses not to ac- 
cept such immunity or pardon. His refusal to an- 
swer the question is such refusal of acceptance. He 
prefers to stand upon his constitutional right and 
take his chances of conviction, rather than expose 
himself to the civil liabilities and the odium of self- 
confessed crime. It may be that the offense is of 
an ancient date, and has been succeeded by years of 
immaculate conduct and citizenship. Exposure, 
self-confessed exposure, would lose him his place in 
society, his good name in the world, and, like a 
bill of attainder, taint his blood and that of all who 
inherit it. It might well be that he would refuse to 
give up the sacred privilege of silence for a pardon. 
It is not difficult to suppose a case where the inquiry 
of the government was not directed to his crime, 
but to something immeasurably less important and 
inconsequential. The benefit to society might be a 
trifle, compared with the catastrophe to him and 
his descendants. I am not impressed with the be- 
lief that be has no right to stand upon constitutional 
privilege of silence, and thus refuse the grace of the 
legislative or executive power. For the foregoing 


reasons the rule will be discharged. 


——_—_@____— 


MURDER BY POISONING - EVIDENCE -— 
TRIAL. 


ILLINOIS SUPREME COURT, APRIL 2, 1894. 


Simon v. PEOPLE. 


. About twenty-five minutes before the death of a woman 
who had been poisoned, she stated that she was keeping 
company with a young man to whom she was engaged, 
that they thought she was pregnant, and that he gave her 
some medicine to bring on her menses. Before making 
the statement she had several convulsions, each more se- 
vere than the preceding one, and had said, ‘I believe it 
will kill me.’ Held, that the statement was admissible as 
a dying declaration 

. The error of proving by parol the former conviction for 
perjury of a defendant who testifies in his own behalf is 
not ground for reversal, where the objection that the rec- 
ord of the conviction is the best evidence is not made at 
the trial, and the court afterward directs the jury not to 
consider this evidence. 

3. On the trial of a man charged with murdering a woman 
whom he had seduced, letters written by him to her, tend- 
ing to prove the relations existing between them, are ad- 
missible in evidence, though these letters were found in 
the defendant's possession after his arrest, and were not 
directly proved to have been delivered to the deceased. 

. The fact that a witness who has testified on behalf of the 
people fails to appear when called on behalf of the defend- 
ant is no ground for reversal where it does not appear that 
he had been subpoenaed, or that the court was asked to 
compel him to appear. 

. It is within the discretion of the court to allow evidence in 
rebuttal that should have been offered in chief. 

. It is in the discretion of the court to allow a witness to tes- 
tify for the people whose name is not on the indictment, 
and of whose appearance the defendant has had no notice. 

. The evidence showed that defendant had seduced, and 
promised to marry, the deceased; that she was pregnant 
by him; that she died suddenly, with symptoms of strych- 
nine poisoning; that shortly before her death he and she 
had been alone together, and she had been heard to ask 
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him not to do something, and that after he left her, and 
before he heard that she was ill, he had manifested much 
anxiety about her, and had repeatedly inquired whether 
she were ill. Held, that the evidence was sufficient to sus- 
tain a conviction of murder. 


RROR from Circuit Court, McLean county. 


Pierce & Porter, for plaintiff in error. 
John A, Sterling, State’s Attorney. 


Crate, J. The plaintiff in error, Jacob Simon, 
was indicted at the February term, 1893, of the 
Circuit Court of McLean county, for the murder of 
Susie Hoover by administering strychnine poison 
to her. To the indictment the defendant pleaded 
not guilty, and on a trial before a jury he was found 
guilty as charged in the indictment, and his pun- 
ishment was fixed at imprisonment in the peniten- 
tiary for life. The court overruled a motion for a 
new trial, and rendered judgment on the verdict, to 
reverse which this writ of error was sued out. 
Upon an examination of the record, it appears that 
Susie Hoover died at the home of her sister, Mrs. 
Anna Banks, in McLean county, on the 20th day of 
October, 1892. She was then past eighteen years 
of age, a daughter of A. L. Hoover. In Novem- 
ber, 1889, Hoover moved from McLean county to 
Missouri. His family then consisted of himself, 
his wife, a sister of the defendant; his two daugh- 
ters, Anna and Susie Hoover, by a former marriage; 
and Stella Willoughby, a daughter of his then wife 
by a former marriage, The defendant went with 
Hoover to Missouri, to assist him in taking care of 
stock that he was shipping to that State. After the 
Hoovers arrived in Missouri, the defendant lived in 
the family, and did chores and assisted some about 
the barn. He was then about forty years old, and 
Susie Hoover was a girl of fifteen. Soon after the 
family had arrived at Freeman, Mo., the defendant 
commenced to pay attention to Susie. To this 
Hoover and his wife objected, and to all outward 
appearance it was stopped. But it appears from 
the testimony that defendant secretly kept up his 
relations with the girl, and from letters read in evi- 
dence it seems that from June, 1890, until the death 
of Susie Hoover, he had frequent illicit intercourse 
witb her. In the month of September, 1892, Mrs. 
Hoover died, and her body was brought to McLean 
county for burial. The family and the defendant 
all came with the remains, and stopped at the house 
of Mrs. Banks, a married daughter of Mr. Hoover. 
Hoover concluded to remain in this State, and after 
the burial of his wife, returned to Missouri to settle 
up his business. In a short time he came back to 
this State, and again started for Missouri on Wed- 
nesday, October 19, 1892, the day before Susie’s 
death. While the family was stopping at the house 
of Mrs. Banks, the defendant took Susie to Leroy, 





to Farmer City and one or two other places. While 





at Farmer City, on Thursday, before the death of 
Susie, they stopped with Mr. Holloway and took 
dinner. While there they made arrangements to 
return to Mr. Holloway’s on the next Thursday and 
get married. After leaving Holloway’s, the defend- 
ant and Susie went to Whitsell’s, a sister of the de- 
ceased, and remained there over night. Next day 
the defendant returned to Banks’s place, and re- 
mained until! Sunday morning, when he left, and 
did not return until Thursday, the 20th, about noon. 
Soon after arriving, the defendant went up stairs 
into a room where Anna Hoover was, sick; asked 
her how she was, and then went across the hall 
where he kept his trunk, which he packed, and 
tied a rope around it. He then went down stairs, 
and the family went to the table for dinner. About 
one o'clock the defendant was asked to take din- 
ner, but declined. He remained in the dining-room 
until dinner was over, and, while Susie and Mrs. 
Willoughby were looking after the dishes, he spoke 
to Susie, and a whispered conversation occurred 
between them for a moment, when the defendant 
again went up stairs to the room where he had left 
his trunk. In a few minutes Susie followed, and the 
two were in the room alone for five to ten minutes. 
During this time, Anna, the sick sister across the 
hall, was alarmed to hear Susie exclaim, ‘‘ Don’t, 
Jake!” three times, and the defendant exclaimed, 
‘* Yes, Susie,” three times. She at the same time 
heard a noise in the room like a scuffle between the 
parties. A short time afterward Mrs. Willoughby 
went to the room where the two parties were; and 
soon Mr. Banks came in, the trunk was taken down 
stairs, and the defendant and Banks left in a wagon 
for Ellsworth, a railroad station a few miles dis- 
tant. In about twenty minutes after the defendant 
left in the wagon, Susie was taken sick with con- 
vulsions, and died in a little less than two hours 
afterward. Dr. Patch, of Ellsworth, having been 
called, arrived at the home ten minutes after four 
o’clock. He found Susie lying on the dining-room 
floor. He carefully examined all the symptoms, and 
questioned the dying girl fully in regard to her 
condition, and the cause of the difficulty. After the 
doctor arrived she had five or six convulsions, and 
died in a convulsion about twenty minutes after his 
arrival, at half-past four p. M. The nature and cause 
of the sickness were fully explained by Susie to the 
doctor a few moments before her death. The physi- 
cians all agree that the symptoms disclose the fact 
that death was the result of strychnine poisoning. 
That evening the doctor in charge removed the 
stomach and uterus from the body. The uterus 
contained a feetus from six to eight weeks old. 

On the trial the court permitted the prosecution 
to prove that Susie Hoover stated about twenty-five 
minutes before her death: ‘‘I have been keeping 
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company with a youngman. Weare engaged to be 
married, We thought that may be I was in a family 
way. My monthly sickness didn’t come around. 
He got me some medicine at Farmer City—a cap- 
sule—and gave it to me to take, to bring my 
monthly sickness on me.” ‘“ What did she say, if 
any thing, about having submitted to this man?” 
‘* She said, ‘I gave way to him.’” Before this evi- 
dence was admitted it was proven before the court 
that the deceased stated to her two sisters, in speak- 
ing about the capsule, “I believe it will kill me.” 
Before making this statement, in her extreme suf- 
fering, she threw up her arms, and said to one of 
her sisters, ‘‘ Don’t leave me any more,” and at the 
same time, as the sister expressed it, ‘“ Grasped 
around me.” 

Dying declarations are such as are made relating 
to the facts of an injury of which the party afterward 
dies, under the fixed belief and moral conviction 
that immediate death is inevitable, without oppor- 
tunity for repentance, and without hope of escap- 
ing the impending danger. Starkey v. People, 17 
Ill. 17. When the declarations were made the 
mind of the deceased seemed to be perfectly clear. 
One convulsion followed another for over an hour, 
and each succeeding one with greater severity ; and 
when she declared, ‘‘I believe it will kill me,” and 
implored her sister not to leave her, in the manner 
disclosed by the evidence, it is apparent that she 
fully realized that death was near and inevitable. 
From the evidence before the court, but one con- 
clusion could be reached, and that is, that the de- 
ceased believed, and fully realized, that the ap- 
proach of death was near at hand, from which she 
had no hope of escape. We think the evidence may 
be regarded as dying declarations, and was properly 
admitted by the court as such. 

The defendant was called as a witness, and in his 
own behalf, and on cross-examination, he was asked 
if he was not indicted and convicted of perjury in 
the Circuit Court of Barber county, West Virginia, 
in 1880. A general objection was interposed to the 
question, overruled, and the witness answered, *'I 
was.” The ruling of the court on the admission of 
this evidence is relied upon as error. The fact that 
the defendant may have been convicted of- perjury 
would not disqualify him as a witness. His con- 
viction could only be shown for the purpose of af- 
fecting his credibility for that purpose. The people 
had the right to prove a conviction, but they had 
no right to prove the fact by parol evidence. The 
judgment of the court where the conviction was 
had was the only competent evidence to establish a 
conviction, and that judgment can only be estab- 
lished by production of the record of the judgment 
or authenticated copy of the record, as we have 
heretofore held in Bartholomew v. People, 104 IIl. 





608. It is clear that the prosecution had no right 
to prove by parol that the defendant was convicted 
of an infamous offense, but the evidence was not 
objected to on the ground that the fact could not 
be proved by parol. It was not suggested to the 
court that the fact of the conviction could only be 
proved by an authenticated copy of the record. Had 
the objection been made on this ground, doubtless 
the court would have excluded the evidence. The 
general objection made by the defendant was not 
sufficient. Moreover, on a subsequent day the court 
excluded the evidence from the jury, and directed 
them not to consider it. While it is true a court 
has no right to admit improper evidence, yet when 
that has inadvertently been done, and the court, as 
soon as the mistake has been discovered, promptly 
rules out the evidence, a judgment ought not, as a 
general rule, to be reversed for such an error. 

A large number of letters written by the defend- 
ant to Susie Hoover were admitted in evidence, and 
this ruling is objected to by the defendant. These 
letters were proved to be in the handwriting of the 
defendant. They tended to prove the relations ex- 
isting between him and the deceased, and thus 
tended to prove the motive. These letters were all 
found in the possession of the defendant after his 
arrest, and it was not proved directly that they had 
been delivered to the deceased when written, and 
subsequently obtained by him from the possession 
of the deceased. Yet, under the authorities, it 
seems to be well settled that they were admissible. 
State v. Stair, 87 Mo. 268; State v. Briggs, 68 Iowa, 
416; People v. Cassidy, 133 N. Y.612; Whart. Ev., 
§ 1123. 

It is also claimed that the court refused to com- 
pel the attendance of witnesses in behalf of the de- 
fendant. The only ground for this contention 
which we find in the record is the fact that Mrs, Dr. 
Patch, who had testified on behalf of the people, 
being called on behalf of the defendant, did not 
appear. But the record failed to show that she 
had been subpeenaed, and that an attachment was 
requested or denied, or that the court was requested 
to take any action whatever to compel the attend- 
ance of the witness. Under such circumstances we 
fail to see any ground upon which the defendant 
can complain of the action of the court in this re- 
gard. 

It is also claimed that the court erred in permit- 
ting a witness to testify for the people in rebuttal, 
when the evidence is only competent in chief, and 
on the further ground that the name of the witness 
was not indorsed on the indictment, nor was the 
defendant notified that the witness would be called 
to testify. The court may, in its discretion, allow 
evidence in rebuttal which, strictly, should have 
been offered in chief. It has frequently beens held 
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not to be error to allow a witness to testify whose 
name is not on the indictment; and where no notice 
has been given that the witness would be called, it 
is a matter resting in the sound discretion of the 
court. Bulliner v. People, 95 Ill. 394. 

It is also claimed that improper remarks were 
made by the State’s attorney in his opening state- 
ment of the case to the jury, and also that counsel 
assisting the State’s attorney used certain improper 
language in his closing argument to the jury. 
Without repeating what was said, we find nothing 
in the remarks of counsel not warranted by facts in 
the case. 

It is also contended that the court erred in refus- 
ing defendant’s first, second, third, fourth, fifth, 
sixth, seventh and eleventh instructions, None of 
the instructions given or refused are set out in the 
abstract. Upon referring to the transcript of the 
record however we find that the court gave for the 
defendant thirty-five instructions, and refused 
eleven. As none of the instructions are numbered 
as they appear in the record, it is difficult to deter- 
mine which refused instructions defendant’s coun- 
sel insist should be given. But, be that as it may, 
the instructions given for the defendant contain all 
the law necessary to be given to the jury to enable 
them to pass on the guilt or innocence of the de- 
fendant. There was therefore no necessity for giv- 
ing any of the instructions which the court re- 
fused. 

But it is said the evidence was insufficient to es- 
tablish the guilt of the defendant. Upon this 
branch of the case but little need be said. It is be- 
yond question that Susie Hoover was pregnant at 
the time of her death. The post mortem demon- 
strated that fact. That the defendant was her se- 
ducer, and the cause of her ruin, was fully estab- 
lished by his own letters read in evidence before the 
jury. There is abundance of evidence that he had 
agreed to marry this unfortunate girl. Indeed it 
was admitted in his evidence. On Thursday, Oct. 
13, the week before the death of the deceased, 
the defendant, in the presence of the Holloways, 
agreed upon the time and place of the marriage — 
Oct. 20, at their residence in Farmer City. The 
condition of the deceased had become known to her 
sister, Mrs. Banks, and the defendant knew and 
realized that her condition could not be concealed 
from others. Immediate action of some kind was 
required. If the defendant desired to marry the 
girl, she was of age, and he could have done so at 
any time, regardless of any objections from her 
father or any member of the family. But it appears 
from the evidence that he did not intend to marry 
her. After returning with her from Farmer City, 
where the day of the marriage was fixed, he saw 
the deceased but once, and that was only for a short 





time, at Arrowsmith on Sunday, until he appeared 
at Banks’s place on Thursday, the 20th—the day 
they had agreed upon to be at Holloway’s, and have 
the marriage take place. When he came to Banks's 
on Thursday forenoon he did not come there for 
the purpose of carrying out his agreement of the 
week before. This is manifest from his conduct. 
On Wednesday the defendant was at Bloomington, 
and learned that the father of the deceased would 
leave that evening for Missouri. He then started 
at once for Ellsworth, and the next day, before 
noon, he arrived at Banks’s. Upon his arrival he at 
once went to the room he had occupied, and packed 
and strapped his trunk. Up to this time he had no 
conversation with the deceased. He then went 
down stairs, and the family sat down to the dinner 
table. He declined to eat. After dinner was over, 
a conversation, in whisper, was had between de- 
fendant and Susie. He then went up stairs, and 
she soon followed him, to the room he had occupied. 
The two were in that room alone from five to ten 
minutes, and while there the sick sister across the 
hall heard them scuffling, and Susie crying. She 
also heard the remark, “ Don’t, Jake! ” three times in 
succession. Doubtless that was the time that deceased 
was induced by the defendant to take the fatal dose 
which she disclosed in her dying statement that the 
defendant had given her to bring on her monthly 
sickness. Immediately after this occurrence the 
defendant left, and within thirty minutes the de- 
ceased was in convulsions, which soon resulted in 
her death. From the evidence it is beyond ques- 
tion that the death of Susie Hoover was caused by 
strychnine poison, and the evidence all points to 
the defendant as the person who caused her to take 
it. The anxiety and uneasiness manifested by the 
defendant after leaving the Banks place, during 
the entire afternoon, until he heard of the death of 
Susie Hoover, are inconsistent with his innocence. 
When Banks left the defendant at the depot in 
Ellsworth, defendant said, ‘‘If any thing happens 
to Susie or Anna,” “to let me know.” He had left 
a niece, Miss Willoughby, at the same place, but he 
felt no anxiety in regard to her. It was the Hoovers 
who were weighing on his mind. About three 
o’clock that afternoon Mr. Bone, a neighbor, came 
in after a doctor, and the defendant inquired of 
him what was wronz at Banks’s. Bone said he 
supposed Anna was worse. The defendant then 
said, ‘‘If any thing happens to Mr. Hoover's girls” 
to let him know — “Susie Hoover, especially.” 
About one hour later the defendant called at the 
doctor's residence and inquired, “Did the doctor 
go out there?” Again, on the same afternoon, he 
inquired of a party at the post-office in reference to 
the Banks’s, and about six o’clock he met a young 
lady who made her home there, but who had been 
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away since morning, and asked her who was sick 
at Millard Banks’s. She told him, “Anna.” He 
replied, ‘‘ There must be some one else sick.” The 
doctor had then returned, and defendant went to 
him with the same inquiry; but receiving no satis- 
factory answer, he returned to the young lady, and 
met a man named Reed, who informed him that 
Susie Hoover was dead. Why all this anxiety and 
inquiry, unless he knew that Susie Hoover had 
taken something which might endanger her life? 

It appears from the record that a chemical analy- 
sis of the stomach was made about three months 
after the death of the deceased, and no detectable 
quantity of strychnine was found, and some impor- 
tance is attached to this fact in the argument. 
From an examination of the evidence it will be 
found that, as a general rule, when death is pro- 
duced from strychnine poison, traces of the poison 
may be detected in the stomach, but such is not 
always the case. Where adose is given which is 
only suflicient to produce death, and death ensues, 
no trace of the strychnine will be found in the 
stomach. The reason for this, as disclosed by the 
evidence, is: Where the exact amount of poison is 
given to produce death, the poison will be destroyed 
in doing its work. It will be absorbed and elimi- 
nated. It will change its relation so that it cannot 
be detected. From a half to two grains of strych- 
nine are ordinarily regarded as sufficient to produce 
death. Here the defendant gave to the deceased 
what might be termed an exact dose. No portion 
of that taken will be found in the stomach, for the 
obvious reason that it was all taken up by the 
blood and carried to the nerve centres, where it 
produced its faithful work. Moreover, one-fifth of 
a grain may remain in a full stomach, and it cannot 
be detected by the most scientific test that may be 
resorted to. There may be other exceptions to the 
gencral rule. he fact therefore that the chemist 
in this case failed to detect traces of poison, does 
not overcome the undisputed evidence in the case 
that the deceased came to her death from strych- 
nine poison. 

We perceive no reason for disturbing the judg- 
ment of the Circuit Court, and it will be affirmed. 


_—————— | 


JUDGES IN POLITICS. 


HIEF JUSTICE L. E. BLECKLEY of Georgia, 
has written an interesting and significant letter 
to the Atlanta Constitution on the subject of judges 
taking an active part in politics. Although written 
with special reference to Georgian affairs, this letter 
contains some general truths that are equally ap- 
plicable elsewhere. Chief Justice Bleckley says: 
‘¢ Judicial names should not appear on the roll of 
militant politics—certainly not on the commissary 





staff. This is so plain that it is difficult to credit 
the suggestion lately made through the press to the 
effect that some members of the judiciary are at the 
present time active factors in political combinations 
for the distribution of rations, If such an evil pre- 
vails, it is attributable, I believe, to the mistaken 
view, honestly entertained, that a judge pending his 
term of office may lawfully liquidate his political 
debts. This view is too erroneous to be long ad- 
hered to and must soon be overruled and abandoned. 
The true theory is that every judge is politically 
insolvent. He has suspended political business and 
has no assets. His creditors must indulge him until 
his judicial career has terminated. Then, if he will, 
he may accumulate fresh capital and settle with his 
friends to the utmost farthing. He need not forget 
any of his obligations while temporarily disabled 
from meeting and discharging them.” His retentive 
memory and their own robust hope should content 
his friends so long as his disability continues. They 
have no cause to complain of a delay which they 
themselves rendered necessary by retiring him from 
the political arena and consigning him to the judi- 
cial cloister. To expect a judge to settle political 
scores while he is still a judge is hardly less incon- 
gruous than dunning a priest when he is officiating 
at the altar. 

“T have said that a judge has no assets; perhaps it 
would be more accurate to say that he takes a politi- 
cal homestead on all his assets for and during his 
term of office. In either case the same consequence 
results, for in either case he is, and ought to be, com- 
pletely independent of his political creditors. It is 
needless to add that, being restrained from paying 
his debts, he has no right to make donations. In 
short, he should consider himself in temporary 
seclusion from active politics, with no political 
functions save to vote as he pleases like any other 
citizen. 

‘* Having said this much by way of laying down 
sound doctrine touching the official order to which 
I belong, I beg to refer briefly to an article which 
appeared in the columns of a weekly newspaper re- 
flecting upon the judicial ability and competency of 
my colleague and brother, Judge Samuel Lumpkin, 
and suggesting that he ought to resign. Of the 
imputed impropriety, or supposed impropriety, 
which provoked the article I shall say nothing, hav- 
ing no personal knowledge of the merits or demerits 
of that question. But I have such knowledge touch- 
ing the qualifications, integrity and industry of 
Judge Lumpkin as an associate justice of the Su- 
preme Court. Toiling with him for more than three 
years, I cannot be mistaken in pronouncing him 
eminently fit in all respects for the position he occu- 
pies. Nature has endowed him with an apt and 
ready judicial mind; he is learned in the law and 
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his application, energy and industry cannot be sur- 
passed. He is anxious to decide correctly every 
case, and no man on or off the bench is more im- 
partial or more loyal to truth and justice. It isa 
grave mistake to suppose or suggest that he ought 
to resign. On the contrary, were he to do so it 
would be a calamity to the State. In my opinion, 
the work of his life should be judicial, and that 
alone. I sincerely wish him evil fortuhe in politics 
so that the State may long have his services on the 
bench, if not by his own preference, by a sort of in- 
direct compulsion through mortification of his polit- 
ical ambition, if he has any.” 


PRACTISING LAW AT 91. 

ILLIAM COOKSON CARPENTER, ninety-one 
years old and the oldest lawyer in this city, 
appeared yesterday before Judge Van Wyck of the 
City Court as counsel for M. H. Reynolds, a judg- 
ment debtor in supplementary proceedings. There 
was nothing interesting in the case. The point of 
interest was the energy shown by the venerable 
counsellor. Mr. Carpenter stands erect, walks 
without a cane, has a firm voice, is only slightly 
bald, and has a full beard. He has an expression 
very much like that of Charles O’Conor in the 
closing days of his practice at the bar. ‘‘ You are 


pretty nearly old enough to retire from practice,” 


the reporter suggested to him. ‘‘I don’t think so, 
as long as I am well and vigorous as I am now,” he 
replied. ‘‘I have been practising at the bar for 
nearly seventy years, and I feel about as well as I 
ever did. I have never been sick a day in my life.” 
““You ought to own a part of Manhattan Island, 
having been here so long,” was remarked. ‘‘I do own 
a part of it, luckily, and I did own a great deal 
more. I am not obliged to work. I prefer to work. 
It is what keeps me alive.” And, with a smile and 
a bow, the nonogenarian lawyer hurried from the 
court-room.—JW. Y. Sun, June 12. 


Abstvacts of Recent Decisions. 


ATTORNEY — DISBARMENT—FELONY — PARDON.— 
Revised Statutes, article 226, authorizing disbar- 
ment of an attorney on proof of a conviction of a 
felony, does not allow it where there has been an 
unconditional pardon. Scott v. State (Tex.), 25 8. 
W. Rep. 337. 

ConF.ict oF LAws.—In Wilson v. King, decided 
in the Supreme Court of Arkansas in April, 1894 (26 
S. W. Rep. 18), it was held that the conviction and 
sentence to death of a person in another State do 
not affect his right to sue and recover in a civil ac- 
tion in the State of Arkansas, citing Story Confl. 
Laws (8th ed.), §§ 619-625. 








CoNFLICT OF LAWS—CHINESE MARRIAGES. — A 
marriage solemnized in China according to the laws 
and customs thereof, but while the bridegroom is in 
America, is not valid in America. Jn re Lum Lin 
Ying, U. 8. D. C. (Ore.), 59 Fed. Rep. 682. 


DIVORCE—DESERTION.—A husband, who does not 
expostulate with his wife when she informs him of 
her intention to separate from him, who removes a 
portion of the household furniture to quarters which 
he has rented, leaving with her another portion, to 
be taken by her where she sees fit, and who only 
once asks her to return, and never remonstrates with 
her for her absence, must be held to have acquiesced 
in the separation, and is not entitled to a divorce 
on the ground of obstinate desertion. Payne v. 
Payne (N. J.), 28 Atl. Rep. 449. 


DyING DECLARATIONS.—In People v. Crews, de- 
cided in the Supreme Court of California in March, 
1894 (36 Pac. Rep. 367), it appeared that the de- 
ceased, the morning after he was shot, and not then 
expecting to die, made, signed and verified a state- 
ment. The same evening his doctor told him he 
could not recover. He was then reminded of the 
statement, and said that he did not wish to change 
it, and signed an appended clause, affirming that he 
made the statement with full knowledge and sense 
of his impending death. The statement was not re- 
read to him, but it appeared that he clearly remem- 
bered its contents. It was held that this was a guod 
dying declaration. 


INTOXICATING LIQUOR—CIvI. DamMace Act. —In 
an action for selling liquor to plaintiff's husband 
when drunk, defendant cannot complain of an in- 
struction that the jury should not find for plaintiff 
unless they were satisfied that defendant had good 
reasons for believing the husband drunk when sell- 
ing him the liquor. Solomon v. State (Miss.), 14 
South. Rep. 461. 


JUSTIFIABLE HOMICIDE.—The killing of another 
because of a past attempt by him to debauch the 
slayer’s wife is not justifiable homicide. It is only 
where there is an absolute necessity that a killing 
be perpetrated, to prevent adultery, that the case 
will stand upon the same footing of reason and jus- 
tice with other cases of justifiable homicide, under 
section 4334 of the Code. Farmer v. State (Ga.), 
18 S. E. Rep. 987. 


PARENT AND CHILD--LO88 OF SERVICE.—The right 
of action of a father for an injury to his minor child 
is based on the parental relation, not that of master 
and servant, and he is entitled to be indemnified for 
his expenses in the care and cure of the child, and 
for loss of services past and prospective. Nether- 
land-American Steam Nav. Co. v. Hollander, U. 8. C. 
C. of App., 59 Fed. Rep. 417. 
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Correspondence. 


Re.ter To Litigants, HumoRousLy CoNSIDERED. 
Editor of the Albany Law Journal: 

A lawsuit is a moving object that starts at its 
maximum speed, and by imperceptible degrees, 
through years of mental unrest, is brought to physical 
rest. It is begun by a retainer whose payment 
marks this maximum of speed, for in commercial 
transactions time is of their essence, and plaintiff 
innocently presumes that remedial justice bears time 
in mind as of their essence and pays the retainer 
with the despatch of modern enterprise, his eyes 
upon the end in view, himself ignorant of the 
legal barriers with which the distance may be 
gauged. 

It takes time to draw the complaint, and when 
it is served with the summons, the statute gives de- 
fendant twenty days to answer, to which plaintiff's 
attorney will add twenty or forty days, for defend- 
ant’s lawyer is so irresistible a fellow, and the court 
will add twenty or forty days, as it too has found 
defendant’s lawyer an irresistible fellow. Why 
should a layman’s needs irtercept the flow of pro- 
fessional courtesy? Defendant answers, but a day too 
late to notice the cause for the next term of the 
court, so the cause must be and is noticed for the 
term succeeding the next, fourteen days’ notice being 
required. It is then placed upon the calendar and 
receives a number, say 3892, highest number reached 
upon regular call, 1715. It must work its way up, 
and as it does so, plaintiff visits his attorney first 
weekly, then monthly, then annually. Terms come 
and pass. The court sits four or five hours a day. 
The first hour or so is spent in calling the calendar 
and in developing the faculty of office boys to apply 
for adjournments or pass causes without reason. 
Some days an entire case is tried, possibly two. 
Meanwhile the memory of the case in point is fad- 
ing from plaintiff. He is just about to shelve it 
with the battle of Marathon, when it appears as the 
nineteenth cause upon the day calendar. 

Plaintiff’s attorney notifies his client to attend, 
subpeenaes the witnesses and takes home the papers 
to study them over. He must even study the com- 
plaint. Being its author of course aids him some- 
what in its interpretation and construction and 
partially remedies the obliterations of time. The 
plaintiff, his witnesses aud his attorney appear be- 
fore the court at the call of the calendar. Does the 
trial proceed? Certainly not. Defendant’s attorney 
is still an irresistible fellow. He states his ground 
for an adjournment, 7. ¢., ‘‘This is the first time 
the cause has appeared upon the day calendar.” 
That does not appear sufficient ground to plaintiff, 
but he is anignorant layman. The court and plain- 

















tiffs attorney know the ground is sufficient. The 
cause is set down fora day certain. Plaintiff and 
his witnesses return to their places of business, the 
attorneys to their offices, the papers to their pigeon- 
holes. Six weeks after the so-called day certain, 
the cause reappears as number 21 upon the day 
calendar, the plaintiff and his witnesses are resum- 
moned, the papers reunpigeon-holed. Plaintiff’s 
attorney redeciphers the complaint. This time 
plaintiff seems particularly favored, for both parties 
answer ready; but they answer ready for at least a 
month, every day, while the causes ahead of them 
are being tried; and every day the plaintiff and his 
witnesses attend, and the business that each one of 
them neglects each week at least equals the plain- 
tiff’s claim in the suit. The principle however re- 
mains, courage is kept up, the cause is at last 
reached and tried and a verdict is rendered for 
plaintiff, with a stay however of thirty days to de- 
fendant, and sixty days to make a case upon which 
the cause can be heard upon appeal. As the cause 
is tried the end of April, the sixty days renders it 
impossible that the appeal should be heard before 
the fall; and although in the fall the judgment is 
affirmed at General Term, an appeal is taken to the 
Court of Appeals, but too late to place the cause 
upon the calendar of that court made up the be- 
ginning of the fall, although in plenty of time for 
the calendar made up the succeeding fall, the suc- 
ceeding February, to which the cause is heard in 
the Court of Appeals, and a new trial is ordered be- 
cause of an error committed by the learned trial 
judge in the haste of the trial and overlooked by the 
General Term in the volume of its labors. The error 
does not render it impossible for plaintiff to succeed 
upon a new trial; but the point raised is one of in- 
terest to the judges and the lawyers as the opinions 
and briefs fully show. 

Victory to plaintiff now would merely in part re- 
imburse him for outlays and losses, and defeat would 
involve him in a large bill of costs. Had his de- 
mand been met when the suit was brought, its pay- 
ment would have been in the course of his business. 
Not so now. Now, the memory of the battle of 
Marathon is of greater moment. 

Of course every lawyer in the city of New York 
knows that the cause ‘‘at bar’ reached the new 
trial ordered with exceptional speed. And prob- 
ably the generations of lawyers would never have 
evolved this system, had it not seemed to them a 
source of enjoyment and utility; and if that be its 
image to their minds, should the system be disturbed 
by the Constitutional Convention now in session at 
Albany? It would seem not, if at the same time 
the litigant might be relieved of the result of the 
thing in which he has lost all interest. How might 
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that be accomplished? Why, simply by providing 
in the Constitution. 

‘*No litigation shall be finally determined; but 
the same shall remain a good morsel to be rolled 
under the tongues of the lawyers forever.” 

LEoPpoLp LEo. 


New York, May 21, 1894. 


EXAMINATION FOR ADMISSION TO THE WISCONSIN 
Bar. 
Editor of the Albany Law Journal: 

In the issue of the 26th ult., you note the passage 
of alaw by the Legislature of the State of New 
York providing for a ‘‘ uniform system of examina- 
tion for admission of attorneys to the bar. Judging 
from the article in question, you are not aware that 
a similar system is in force in this State. By the 
provisions of chapter 63, Laws of Wisconsin, 1885, 
the old so-called system of examination for admis- 
sion to the bar was done away with, and in lieu 
thereof it was provided that the Supreme Court 
should annually appoint a commission or board of 
five attorneys to meet at least once anrtually at the 
Capitol, and at such other times and places within 
the State as the court should direct, for the purpose 
of examining all applicants for admission to the bar. 
The board after such examination being satisfied 
that such applicant possesses sufficient learning in 
the law, and is otherwise qualified, a certificate of 
qualification for admission to the bar is issued to 
him. On the production of this certificate, the 
party named therein can on motion be admitted to 
practice in the circuit courts of this State. The 
board of examiners, are paid $10 per day and ex- 
penses by the State, on vouchers properly certified 
by one of the justices of the Supreme Court. No 
fee is charged the applicant. As you will observe, 
this system has been in force in this State for nine 
years, and has given very general satisfaction. It 
has also resulted in a much higher standard of 
qualification for admission to practice law in this 
State. We gratefully acknowledge our indebted- 
ness to the Empire State for what she has done in 
the direction of ‘‘reforms necessary and essential 
to the legal profession.” But in this particular 
direction we think we are pioneers. 


Yours truly, 


C. E. EsTaBroox. 
MILWAUKEE, June 4, 1894. 


{Our correspondent has been a regular reader of 
the Law Journal for upwards of twenty years, and 


his interest in legal education is probably due in a 


measure to this fact. He was a member of the 
Wisconsin Legislature in 1885, and was the author 


of the law in question.—Ep. Law Journat. | 








BOY in La Harpe, Ill, was charged with 
<1 cruelty to animals in tying a string to the leg 
of aturtle. His lawyer contended that the turtle 
was not an animal, ‘‘but a reptile of the snake spe- 
cies.” The court agreed with him and the defend- 
ant was discharged. 

Attorney-General M. J. Moloney of Illinois, who 
is attacking the trusts of that State in the courts, 
was born in Ireland in 1849, and is a graduate of the 
University of Virginia. On leaving Virginia he 
settled in Ottawa, Ill. Before his election as at- 
torney-general he served as city attorney of Ottawa 
and as State’s attorney for La Salle county. He 
has always been noted for the fearless and vigorous 
performance of his official duties. 

A correspondent of the Vossische Zeitung writes 
from Tunis that the last executions of criminals by 
hanging were so slowly and clumsily accomplished 
as to afford terrible spectacles, and the government 
of the Bey applied to England for a model of the 
apparatus there used. The replies to this applica- 
tion came slowly and evasively, so that a Tunis 
joiner, a European, was intrusted with the making 
and carrying Out of a practical gallows. He suc- 
ceeded in the attempt, but a new difficulty presented 
itself, for no Arab would consent to use the Euro- 
pean machine, and its maker was requested to find 
a European who would hang criminals at 60f. a 
head. It seems that a man was found, but public 
opinion was absolutely contrary to his undertaking 
the job. The Arabs will only be hanged by an Arab. 


David Dudley Field was very frugal in small 
matters, the result of his humble circumstances in 
youth and the paternal inculcation of wholesome 
New England thrift, but in large matters he was 
generous. A little more than a year ago he wrote 
me-—-certainly with no design of having it heralded, 
at least in his life-time: ‘‘It may interest you to 
know, since I have been charged with parsimony, 
that in my chagrin at the failure of the bar of the 
country to keep its promise, made at a meeting in 
Washington, after the death of Chief Justice Taney, 
to look after his family, I gave to the clerk of the 
Supreme Court my personal bond to pay to a 
daughter of the chief justice $500 a year, during 
her life or mine, I forget which; and that I paid 
this annuity from the date of the bond in 1878 till 
the daughter’s death in 1891, so that I actually con- 
tributed out of my private funds $9,000 to save the 
credit of the bar. I had never seen the two daugh- 
ters, nor the chief justice himself, except on the 
bench, and I loathed his decision in the Dred-Scot 
case.” Mr. Field was an intense optimist, and had 
the most profound religious convictions. —Jrving 
Browne in the London Law Journal. 
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{All communications intended for the Editor should be ad- 
dressed simply to the Editor of Taz ALBany Law JOURNAL. 
All letters relating to advertisements, subscriptions, or other 
business matters, should be addressed to Taz ALBany Law 
JouRNAL CoMPANY.} 


E are glad to be able to give in this issue 

of the Law JourNALa full report of the 
excellent address which was delivered last week 
before the graduating class of the Albany Law 
School by the Hon. Tracy C. Becker, of Buf- 
falo, who is not only a leading member of the 
bar in that prosperous city but is also the presi- 
dent of the New York State Bar Association. 
Mr. Becker speaks from the observation and 
experience acquired in a large and active prac- 
tice and his advice to the graduated students 
comes with authority. It will be read with in- 


terest by law students everywhere, and the 
suggestions it embodies may be perused with 


profit even by those who have already been 
admitted to the bar and are engaged in the 
practice of the law. 


The lawyers of the State will recall the fact 
that Governor Hill appointed a commission, 
consisting of thirty-eight members, pursuant to 
an act of the Legislature passed in 1890, for 
the purpose of reporting to that body proposed 
amendments to the Judiciary Article of the 
Constitution. The report made by that body 
to the Legislature was never acted upon and 
has been presented by Louis Marshall, late of 
Syracuse, now of New York city, who was a 
member of that commission and is now amem- 
ber of the convention, to the present Constitu- 
tional Convention as a proposed amendment. 

It will be of interest to the profession as 
showing the work done at that time, by a body 
of men selected from the most eminent lawyers 
of the State, who devoted a considerable period 
of time to the consideration of the questions 
involved, and after thorough discussion, re- 
ported the proposed amendments. 


The conviction of Erastus Wiman in the 
New York Court of Oyer and Terminer, before 


VOL. 49 — NO. 25. 





Judge Ingraham, on the charge of forgery in 
the second degree, was a foregone conclusion, 
as there was never any reasonable doubt of his 
guilt. Mr. Wiman’s beginnings were humble, 
but he had great abilities and unusual opportuni- 
ties for the display of them, and he certainly 
made the business of R. G. Dun & Co. very 
profitable. He was virtually the sole manager 
of the firm. When he went to New York its 
business was not profitable; but under his 
management the profits were $345,000 in 1885 
and $525,000 in 1892. Subsequently Mr. 
Wiman was a member of the firm and drew a 
large share of these profits. For a time it was 
twenty-five per cent, then seventeen per cent. 
His success was really remarkable. He was 
getting rich fast in legitimate and reputable 
business; but he was not satisfied and began 
speculating in real estate. High projects 
floated through his brain and visions of colossal 
wealth filled his mind. When he was pressed 
for money to carry on his private enterprises 
he used the money of the firm of which he was 
amember. There is no doubt that he had a 
legal right to do this, though it was not just to 
his associates. But he had no right to resort to 
forgery. In one year his overdrafts amounted 
to $135,000; and at the end of the year he gave 
the book-keeper a check for that amount of 
money to balance the account on the books and 
then told the cashier not to deposit the check 
but to hold it as cash. In the bank on which 
this check was drawn Mr. Wiman never in his 
life had a balance at any one time of more than 
$25,000. But the check was given to conceal 
the overdraft from Mr. Dun. He never heard 
of the transaction until recently. As long ago 
as 1882 he found occasion to rebuke Mr. 
Wiman sharply and the latter acknowledged 
his “indiscretion” and promised to be more 
In 1888 he got into trouvle again, 
and wrote to Mr. Dun expressing his sorrow 
and making more promises. He even wrote to 
Mrs. Dun, saying: “I have fallen from the high 
estate which the kindness of your husband per- 
mitted me to hold. I do hope that Mr. Dun 
will give me another chance to save my children 
from disgrace.” Within a few months after 
pleading in this way Mr. Wiman took $25,000 
from the collection department of the agency 
and used it for private purposes. In 1889 Mr, 
Wiman wrote and admitted the justice of Mr, 


careful. 
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Dun’s rebuke for another “folly” and con- 
cluded by saying that he hoped to regain his 
honor and esteem. Within three months there- 
after he took $7,500 belonging to the firm and 
used it and drew the firm’s check for $3,000 
and paid it on a personal note for $10,000. 
Things went on in this way for several years. 
In 1891 Mr. Wiman agreed to draw nothing 
from the firm except money necessary for his 
household expenses, and to let the remainder 
go toward wiping out the overdrafts. Within 
two weeks he secured a check for $5,000 from 
the firm’s agent in Philadelphia and deposited 
it to his private account in New York; and 
during the year 1891 he converted to his own 
use no less than $67,000 of remittances that 
came tothe firm. He was repeatedly detected, 
he repeatedly confessed, and Mr. Dun forgave 
him over and over again. Then came the 
famous Bullinger matter. One day Mr. Wiman 
went to the book-keeper and said: “ Bullinger 
has an account against us and wants some 
money. Draw a check for $5,000.” Mr. 


Wiman took the check, forged Bullinger’s name 
on the back, and deposited it to his private ac- 


count. Subsequently Bullinger demanded a 
settlement from other members of the firm and 
the forged check was discovered. Then Mr. 
Wiman wrote again to Mr. Dun, “in terms of 
great humiliation,” as he said, and confessed 
that he had “improperly and fraudulently” 
signed the name of E. W. Bullinger on the back 
of the check. “ Simply and frankly,” he added, 
“T must say I committed this act without au- 
thority and most imprudently and can ask no 
excuse or palliation of the offense except such 
as in your abundant charity and goodness of 
heart you may in mercy extend to me.”’ But 
Mr. Dun, who had been forgiving Mr. Wiman 
for years for just such offenses and had accepted 
Mr. Wiman’s promises over and over again 
only to find that, however sincerely and emo- 
tionally made, they were not worth the paper 
on which they were written, could forgive him 
no longer, and exposure, indictment, arrest, 
trial, and conviction followed in rapid succes- 
sion. It is not surprising that in his charge to 
the jury Judge Ingraham spoke of Mr. Wiman’s 
greed for gold. There were many years in 
which his profits averaged $75,000 a year, and 
yet he was not satisfied. One indiscretion 
after another was committed and finally in his 





desperation Mr. Wiman resorted to forgery. 
He has been sentenced to five years and six 
months in State prison, which means (after 
making the statutory deduction for good behav- 
ior) about three years and eleven months of 
actual imprisonment. 


According to an address recently delivered 
before the law students of the National Uni- 
versity in Washington, by the Hon. William J. 
Bryan of Nebraska, it is still the custom of the 
courts in some of the States to exclude from a 
jury any man who admits that he has read 
newspaper reports of the case about to be tried. 
As all intelligent men read the papers, and as 
the papers print all the news, this custom, or 
rule, Mr. Bryan rightly holds, is equivalent 
to the exclusion from the jury of the only kind 
of men who ought to be permitted to perform 
such service. The Washington Post however 
says that in the District of Columbia it is not 
the custom of the courts in making up juries 
to reject men because they read the news- 
papers, even though they may have read all that 
has been published relative to the case in hand. 
If the judge is satisfied that the proposed juror 
is prepared to give the testimony an honest 
hearing, and to render a verdict according to 
the law and the evidence, he is accepted, sub- 
ject, of course, to the challenges allowed to the 
counsel. It seems strange that this course has 
not been universally adopted. A hundred 
years ago, there may have been more propriety 
in regarding with suspicion, as to his fitness for 
a place on a jury, aman who had read all about 
the case in the journals of that day. Then but 
few newspapers were printed, and they did not 
contain “all the news,” or indeed any consider- 
able part of the news. Very few of the men 
from whose number a jury was to be selected 
were likely to have seen any printed account 
of the case. To turn down the few was not 
equivalent to the exclusion of intelligence from 
the jury-box; was not offering a premium for 
ignorance and stolidity, was not denying to the 
public the protection to be derived from the 
services of the best men in determining guilt or 
innocence. The development of the press, 
since steam was utilized for transportation and 
electricity for the transmission of news, is one 
of the great facts of our age. Now everybody 
reads — or, certainly everybody who is fit to 
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which Mr. Bryan referred is to do that which is 


directly calculated to bring the jury system into 
contempt. 


The New York Court of Appeals has decided 
within the last two weeks many cases of in- 
terest, and among the most important is that 
which arose between the Elmira Savings Bank 
and the receiver of the Elmira National Bank. 
The savings bank had on deposit in the national 
bank at the time of the failure of the latter in- 
stitution the sum of $50,000, and an action was 
brought by Herendeen & Mandeville, the at- 
torneys for the savings bank, to recover the 
amount of the deposit as a preferred claim. An 
old statute which is included in the banking 
law makes the deposits of savings banks in 
national banks entitled to preference in pay- 
ment. There has been a prevalent opinion 
however that the National Banking Law, which 
prohibits preferences by insolvent national 
banks, rendered the State law ineffective. The 
Court of Appeals has now decided that the de- 
posits of saving banks are entitled to preference 
in payment. The Federal statute, it is held, 
does not conflict with the State law. The de- 
posit is made subject to the State law, and the 
National Banking Law only forbids the volun- 
tary act of the national bank officers making 
transfers, assignments or payments to special 
persons in contemplation of insolvency, and to 
prevent the ratable application of its property. 
The deposit is made under conditions fixed by 
law, and its return may be demanded as a prior 
claim to that of other creditors. The case may 
be taken to the United States Supreme Court 
by the attorneys for the receiver of the national 
bank. 


Lord Chief Justice Coleridge, whose death is 
recorded in this number of the Law JouRNAL, 
leaves the memory of a man of learning, elo- 
quence, and distinguished ability. He was well 
known in this country which he visited in 1883 on 
invitation of the Bar Association of the United 


States. He spent about three months in this 
country and was received with distinguished 
honor. He wasentertained by Elliot F. Shep- 
ard at two dinners in August, 1883, at which 
Chief Justice Waite, Chief Judge Ruger, Wil- 
liam M. Evarts, Judge Rapallo and other well- 
known judges and lawyers were present. Pub- 
lic receptions were held in New York, Boston, 





of the United States Supreme Court held a re- 
ception in his honor at Washington. At the 
reception at the Academy of Music in New 
York city Lord Coleridge made a long and 
eloquent address, expressing a cordial wish 
for close sympathy between the United States 
and Great Britain. It was afterward re- 
ported that he would write a book founded 
on his American experience, and in deny- 
ing the report he wrote to the ALBANY 
Law JourNna.: “No, I must be content with 
the very pleasant memories of my ten weeks’ 
American vision, during all of which I never 
heard an unpleasant word or met an unfriendly 
person, and which will always warm my heart 
when I think of it, till it is chilled forever by 
that which cannot now be far away. You and 
your friends spoiled me. I saw such very nice 
people and was so very kindly treated that I 
am sure my view of America is not complete. 
There cannot be fifty-five millions of such men 
and women as I saw; and people here would 
say that the kindness and generosity of one 
people had turned my head.” 

The brilliancy and courtesy for which he 
was noted in public life did not prevent the 
development of domestic troubles and others 
which tended to dim the luster of his reputa- 
tion, but cannot rob him of his rank as one of 
the greatest men in English jurisprudence. 


The British House of Lords, on the 15th in- 
stant, by a vote of one hundred and twenty- 
nine to one hundred and twenty, rejected the 
second reading of the Deceased Wife’s Sister 
Marriage Bill. Lord Dunraven, in moving the 
second reading of the bill, said that the ex- 
perience of the United States, Canada and else- 
where showed that the legalization of such 
marriages had most satisfactory results. The 
result of the vote was received with cheers on 
both sides of the House. In 1847 a royal com- 
mission was appointed to examine the marriage 
laws and from 1849 up to the present day at- 
tempts have been made, both in the Lords and 
in the Commons, to carry the bill making mar- 
riage with a deceased wife’s sister legal, but 
those attempts have always failed. In more 
recent years the Commons have carried the bill 
by a large majority, but it has been thrown out 
in the Lords. 
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HON. TRACY C. BECKER'S ADDRESS TO 
THE GRADUATES OF THE ALBANY LAW 
SCHOOL, JUNE 14, 1894. 


GENTLEMEN OF THE GRADUATING CLass: At the 
request of your faculty, not so much because of any 
professional eminence as because of my holding for 
the time being the office of president of the New 
York State Bar Association, I am to address to you 
a few words of brotherly counsel and advice, as you 
are about to begin your work in the ranks of your 
chosen profession. The few suggestions which I 
shall deem it advisable to make in this capacity, are 
intended to be based upon what may be termed a 
practical conception of the duties imposed upon 
you on becoming members of the bar. The moral 
conception of those duties will be exemplified to 
you by the distinguished president of the univer- 
sity of which your law school is a department, in 
whom I predict will be recognized and extolled 
very soon after he has exercised his functions as 
chief executive of the university, all the tact, all 
the kindness and wisdom and all the distinguished 
characteristics as an educator shown by Arnold in 
England, and by Hopkins, Dwight and Nott in this 
country. 

Some one has said that the comfort, the vicissi- 
tudes and the virtues of the lawyer’s life may be 
epitomized in the brief sentence, ‘‘He worked 
hard, he lived well, he died poor.” 

If you are to become members of the profession 
solely for the purpose of achieving fame or accu- 
mulating wealth in this day of speculation, of in- 
vention, of combination, of enterprise, you might 
well have chosen other pursuits with surer pros- 
pects of success. If you are to become members of 
the profession for the purpose of enjoying the 
purely intellectual pleasures which attach to the 
exercises of its calling, in my opinion, you might 
still have chosen other fields of scientific research, 
development and publication in which you would 
gain with less exertion far greater rewards of liter- 
ary renown. If you have chosen to enter the pro- 
fession for the purpose of obtaining political pre- 
ferment and attaining a high place in the councils 
of the nation, you might have succeeded equally 
well without undergoing the years of struggle and 
toil, storm and stress which will be necessary in 
your profession before you can acquire that compe- 
tency and freedom from care which seem to be re- 
quired to bring to highest fruition the opportuni- 
ties of public life. But if, gentlemen, you have 
chosen the law as your mistress for other reasons 
and purposes than these, I congratulate you in the 
wisdom of your choice, and beg your attention for 
a moment, while I indicate to you, purely from the 
practical point of view of one who is neither an old 





nor yet a young practitioner, how it seems to him 
that the wisdom of your choice may be vindicated. 

Returning again to the terse characterization of a 
lawyer’s life, our text says a lawyer's life is ‘‘to 
work hard.” This is the lot of all men who would 
succeed. It needs no recommendation, because it 
is necessary to all of you, except to those to whom 
fortune may have shown favor with her caresses. 
Even to those, professional attainments and honors 
require obedience to its injunction. And here, 
while speaking of work, permit me to urge the cul- 
tivating and improving of your mental powers by 
study of literature and science. A lawyer, no mat- 
ter how well trained or educated at college, who 
hopes to obtain distinction at the forum or in the 
field of business as counsellor and organizer of 
large affairs will be doomed to bitter disappoint- 
ment in these days of universal education if he 
fails to keep abreast of the current of literary and 
scientific thought. He need not know all about 
any one subject. That is the province of a special- 
ist or the hobby of an enthusiast; but he ought to 
know a little about almost every thing; and more 
especially he ought to know where to quickly un- 
earth the stores of wealth in thought and research 
laid up by others in books and periodicals. Half 
an hour of each day rigidly devoted to the current 
books and periodicals will not only relieve your 
mind from the narrowing automatism of profes- 
sional routine and elevate you in the estimation of 
the public, but will sooner or later prove of ines- 
timable value in your professional work. But those 
of you who have been unable as yet to acquire 
more than the ordinary academic training required 
by the rules for admission to the bar a longer pe- 
riod of time each day, and every day, must be de- 
voted to these pursuits. 

Tis but a few years ago that I discovered a judge 
of one of our higher courts in the act of preparing an 
essay on the “Campaigns of Hannibal,” and was 
frankly informed by him that he had joined a Chau- 
tauqua Literary and Scientific Circle, and had been 
pursuing its course of study at lome for two years, 
because he realized that his education was sadly 
deficient. To-day his opinions rank in literary 
merit as well as in legal acumen with almost any in 
the reports of the State. The public libraries and 
lectures and such courses of directed study as that 
pursued by the judge are practically free to all of 
you, and you have absolutely no excuse for a failure 
to become cultivated men as well as well-read law- 
yers. 

Secondly, ‘‘To live well.” ‘‘ow’éyv ,aANVEvénr; ” 
** Not to live, but to live well,” was the motto of 
the great Greek philosopher. And the first duty 
which you owe to your profession is to be a good 
citizen. Those portions of the world in which de- 





iZaT 


r eZ wrnRerFe ss ws Ff 


THE ALBANY 


LAW JOURNAL. 417 








mocracies prevail recognize no aristocracy but the 
aristocracy of intellect. To that aristocracy, by 
virtue of the very essence and spirit of your pro- 
fession, you have a just claim to belong. Having 
that claim which is conceded by your fellow-men, 
it becomes your absolute and unfailing duty to jus- 
tify it in their eyes by an honorable and upright 
life, and by taking that part and lead in all public 
movements for the good of the community of which 
you are a member, which should be taken by all who 
claim and are regarded as the leaders and moulders 
of public thought and action. It is unnecessary, and it 
would be impertinent, for me to advise you to be dig- 
nified in manner, neat, and when possible even ele- 
gant, in attire,respectful in demeanor, and honest and 
straightforward in your dealings with your clients 
and your fellow-men. These are common virtues, 
which must be and are practiced by the great ma- 
jority of our citizens. You have a higher and 
greater responsibility imposed upon you by your 
professional allegiance. To you the people look not 
only for wise counsel in their private affairs, but 
active, sagacious and courageous leadership in their 
private concerns. The temptation will be strong 
for you to confine yourself within the narrow circle 
of professional effort. Some of you will probably 
not be able to resist it, but if you value the privi- 
leges and weigh well the responsibility of the pro- 
fession which you have chosen, you will steel your- 
self against this temptation, and on every proper 
occasion, though without undue audacity and per- 
tinacity, make your influence felt for good in the 
community. To do this it will not be necessary for 
you to become public orators; though no doubt 
many of you will shine in that capacity. It will not 
be necessary for you to hold public office, although 
within the line of your profession there are public 
offices which none can in the very nature of things 
fill so well as you. Neither will it be desirable that 
you should aspire to become party bosses and 
almoners of party patronage. But you will find as 
you settle in the municipalities, great or small, of 
this busy, striving, struggling, progressive nation, 
that without taking upon yourselves the burdens of 
any of these functions, you can, if you will, become 
a power for good wherever you are. That you shall 
endeavor to do this is my charge; and I believe it 
to be the most serious and greatest responsibility 
which you assume when you take your oath of officeas 
a member of the bar. It 1s estimated that there are 
to-day in the State of New York alone upwards of 
fifteen thousand lawyers, which implies that there 
are so many citizens having the right to vote. It 
would be no extravagant estimate to say, that of 
this fifteen thousand at least ten thousand are men 
of fair and honorable social standing, with at least 
ten persons as clients and as admiring friends whom 


each and every one of the ten thousand could influ- 
ence for good. It is also said that, with the excep- 
tion of but five elections in this State in the last 
fifty years, the change of two votes in each election 
district would have changed the result of the elec- 
tion. A long-drawn and almost despairing cry for 
municipal reform, for a pure ballot and an honest 
count, for better and cleaner government, not only 
in our great cities, but in our counties and towns 
throughout this and every other progressive and en- 
lightened State in this Union, is calling to every 
man who lays claim to the faintest spark of civic 
virtue, to forget and renounce for the moment, 
whenever necessary, partisan allegiance and preju- 
dices, and to unite with other good citizens for 
common safety and protection. The very founda- 
tions of republican institutions have been shaken 
by the corruption and infamy of party bosses in the 
great, yea, even the little, cities of the State. To 
you young men, as well as to the older and more 
experienced warriors of the legal field of battle, the 
people of this State must look rather than to any 
others for rescue, succor and support in the move- 
ment now coming on for political reform. You 
need not ostracise yourself from the party which 
by heredity or choice you have joined. There are 
great questions of State and national importance in 
which party has been and ever will be the controll- 
ing factor. Where there are differences of opinion 
there must be parties. While there are parties 
there must be organization. Where there is organi- 
zation there must be leaders and followers, who 
must, alike in partisan affairs as in ail other affairs, 
govern their actions by the standard of the greatest 
good to the greatest number. But in the business- 
like administration of the machinery of our munici- 
palities, in the honesty and ability of our judiciary, 
in the fidelity and lawful methods of our police de- 
partments, partisan politics have little or no place. 
That municipal elections will sooner or later be 
divorced from State and national elections is as in- 
evitable as the rise and fall of the tide. Nothing 
else will satisfy the desire of the great mass of our 
people; nothing else will afford to each municipal- 
ity of the State the opportunity to work out its own 
salvation. In that work you can be, and you must 
be, a controlling force. Stand for what in the 
depths of your educated conscience you believe to 
be right. In your intercourse with your fellow-men 
the common people will look to you for counsel and 
advice. Fail not, as you value your peace of mind, 
as you value the education of your families, as you 
value the free institutians of this great democratic 
community. On all occasions spare nothing so far 
as your talents will permit you, but be steadfast and 
immovable for good government, And in this con- 
nection bear in mind that those alone who govern 
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themselves well are fitted to govern, and apply this 
maxim to the profession of which you are a mem- 
ber. Be not satisfied with a narrow circle of ac- 
quaintances in your own vicinage amongst your pro- 
fession, but pardon me if I earnestly advise you to 
affiliate yourselves with county and State bar asso- 
ciations. Attend their meetings; join with them in 
measures for the purification of the profession from 
the shysters and money-changers who infest it, and 
in all measures of reform peculiarly applicable to it. 
Remember that you are held responsible and your 
own character is degraded whenever any of your pro- 
fessional brethren commit any wrong against their 
clients or their community. Of the necessity of this 
advice you may judge when I inform you that the 
State Bar Association for over five years last past 
has had upon its records a resolution pledging itself 
by a committee selected from outside of the locus 
in quo, to prosecute any alleged violation of profes- 
sional etiquette and any professional misconduct, 
which its committee on grievances, upon the com- 
plaint being made, determines to punish upon evi- 
dence sufficient to amount in criminal law to prob- 
able cause. And yet but two cases have been 
brought before the association for discipline in the 
courts since that resolution was adopted. In both 


of these cases, I gladly note, the association has 


acted promptly and efficaciously, has cheerfully 
paid all the expenses of the prosecution, and has 
succeeded in disbarring the offenders. Inthe ranks 
of such associations, which now exist in most of 
the States of the Union, you will always find men 
who love and honor their profession, not only for 
what it gives them in social position and in earning 
capacity, but for its intellectual and social features. 
In this State, after three years of continuous effort, 
the association has at last succeeded in placing upon 
the statute books a bill for uniform law examina- 
tions. This act provides for three examiners in 
place of the non-responsible, unpaid and unregu- 
lated boards of so-called referees which have existed 
separately and independently of each other in the 
various judicial departments; and the Court of Ap- 
peals is required, on or before October 1, when the 
bill takes effect, to prescribe uniforin rules for the 
government and regulation of this new board. No 
longer will it be possible for law students who have 
been plucked in one department to move across a 
river into the next and be admitted to the bar 
within a month or less; or for one department to 
have a faithful and practical board of examiners, 
while in another they are merely pedagogues, or are 
listless and indifferent to their duties. No longer 
will it be possible for the aspiring but slothful 
young gentleman to go to Dakota or other Western 
State, stay there a short time, get a diploma by 
being admitted on motion in some district court 





and come back to this State and be admitted here 
without serving the clerkship and pursuing the 
studies which so long and faithfully you have been 
compelled to follow. This and other important 
measures of reform an association of lawyers has 
accomplished for your good and for the good of the 
profession. I trust that one of your first acts when 
you take the oath of office will be to inscribe your 
name upon its roll of membership. 

Lastly, but indeed not the least, I find no serious 
difficulty in counselling you, strange as it may seem, 
to ‘‘die poor.” The emoluments of our profession 
in this day of combinations of great corporations 
and of great cases are admittedly large. True, they 
are in their greatest richness confined to the few, 
and not distributed amongst the many; and here, 
it seems to me, is a point worthy of consideration. 
From all over the land we hear complaints about 
the ‘‘ law’s delay.” What is the reason for it? Are 
there not enough courts? Are there not enough 
lawyers? Few will deny that there is not a suffi- 
ciency of both. The difficulty—and this is my 
sober, reflected judgment — is that the porcine ele- 
ment in the human race predominates in our pro- 
fession, as well as among the monopolists and the 
money accumulators of the country. It is to a great 
extent because our great lawyers, whose services are 
in demand, are trying to do too much business and 
accumulate too much money. To do this, they are 
compelled daily to attempt the scientific impossi- 
bility of being in more than one place at the same 
moment of time. No client should be denied the 
right to seek and retain the best counsel within his 
reach, and no court should deny to that counsel the 
right to represent his client,except so far as a too ten- 
der regard for the interests of that other particular 
client injures and obstructs the rights of a large 
number of other suitors. Without discussing this 
question further, I bow with reverence and respect 
to a judge in one of our city courts, who recently 
notified a certain railroad corporation, which had 
three lawyers attempting to take care of three hun- 
dred cases, that the engagement of these lawyers in 
other courts would be no excuse, and would not 
prevent a default being taken in his court, and that 
if the company wanted its cases to be defended, it 
should employ more lawyers. If success should 
crown your efforts, and you should see yourself 
earning a large income, larger than your wants, be 
generous and be just to your profession and to the 
community. Share some of your gains with the 
other worthy members of your profession, who will 
requite you ten-fold in faithful services and affec- 
tion. Spend your money freely, for it comesto you 
freely and you earn it with comparative ease. Be 
not wasteful, but avoid too much economy. Give 
your wife (whom, I hope, you will take to your 
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bosom very early in life), no doubt the partner and 
sufferer of your early toils and privations, the best 
and the finest in art, in literature and society as her 
portion of your prosperity. While you have been 
mixing in the affairs of men, and have been en- 
gaged in intellectual pursuits, she no doubt will 
have found in the narrow domain of nourishing and 
educating your children, and struggling by small 
economies, which grind the soul and strain the 
nerves of delicate womanhood, to aid you in your 
strife for success. Do not work too hard yourself 
to gain money. Profit by the example of the leader 
of the American bar, who, it is said, works from 
September or October to June or July, and then re- 
tires to the country or the seaside with his family 
and his friends, and his books and his pictures, and 
there has refused the magnificent retainers of a Van- 
derbilt ora Gould. If you could view this man 
now, in the glorious prime of intellectual suprem- 
acy and physical beauty, although descending the 
downward plane of life, you would fully appreciate 
the wisdom of his course. Another reason why the 
greater portion of you should die poor is that the 
majority of you can never hope to acquire much 
money at the law, unless you prostitute your pro- 
fession before the god Mammon, as the majority of 
you, as of other men, will probably not possess su- 
perior genius or talent. With sorrow and humilia- 
tion, I confess that there has grown up inside of 
the ranks of our profession a body of ‘‘ lawyer lob- 
byists,” of “charter and franchise buyers,” yes, I 
must characterize them, of “ public robbers,” who 
profit by the protection and immunity from giving 
testimony which the seal of professional secrecy af- 
fords them, and seize upon the opportunity of ac- 
quiring wealth by procuring or obstructing legisla- 
tion. And how speciously and ably they defend 
their nefarious calling when it is questioned! One 
of them said not long ago: ‘‘ Why, I was perfectly 
justified in paying money to those aldermen not to 
take away my company’s charter.” When asked 
‘*Why?” he said: “If your child or family had 
been seized by banditti and held for ransom, would 
you not pay the ransom?” The answer to thisis not 
easy. The existence of the banditti is the occasion 
for the cataclysm of municipal reform which has 
occurred, and will soon occur again. But no man 
can handle pitch without becoming defiled. No 
lawyer can become a lobbyist without forfeiting 
his professional honor and standing, and imperil- 
ling forever his prospects of political preferment. 
How often do we hear the statement that some 
great man, brilliant, able, and at the time ap- 
parently occupying a high position of trust and 
confidence, can never be judge, can never be 
governor, because at some time in his history, 
when climbing up the professional ladder, he 





became a paid tool and agent in influencing or ob- 
structing legislation. Beware of the seductions of 
this calling, young gentlemen, for they are many. 
Fear not to appear openly before common councils 
or legislatures with argument and persuasion, but 
handle not, on any pretense or for any purpose, the 
guilt-stained gold of corruption. 

Finally, die poor, because you have lived well in 
another way. On all sides and at all times, in the 
tremendous struggle for existence that is going on 
around you, the plaintive plea of the poor and 
needy, and the deserving plea of charitable and 
educational institutions is heard. Every dollar 
which you can spare from the comfort and educa- 
tion of your family (for charity begins at home) 
should be spent for some such uses as these. It will 
be your lot to play an important part in adjusting 
the differences of mankind. It will be your prov- 
ince to, in a large measure, control the political ac- 
tion and destinies of the community in which you 
live. Let it be your mission in charitable ways to 
so let your light shine before men that, others see- 
ing it, may profit thereby, and emulate your exam- 
ple. 

Give your children as good an education as your 
means afford, and let them work for suctess as you 
have done. If they early understand that you in- 
tend to do this, and not to hoard up money for their 
spending, they will conform their lives to your pur- 
pose, and bless you forit. Do not forget, and do not 
let your rich clients forget, that the money which 
is devoted to charity or education by any one dur- 
ing his life-time, can be devoted in just such chan- 
nels as one wishes, and the extent of the good it 
does determined; while money left by will to be 
applied by others, be they ever so honest and faith- 
ful, is never certain to work the good intended by 
its donors and never benefits them while they live. 

To have money to dispense for good living or 
charity, you must not only charge a fair and suffi- 
cient fee for your services, but you must collect it. 
Tis a sad commentary on human nature, that the 
two professions which are the most unselfish and 
faithful to the interests of those whom they serve— 
the professions of medicine and the law—are pro- 
verbially the ones in which the most work is done 
for nothing, and in which when the work is done 
those who are served faithfully and well, most fre- 
quently neglect, unless pressed, to give just recom- 
pense for the services rendered. That this practice 
is proverbial, is evidenced by the fact, that when 
the grave and learned doctors in medicine and in 
the law, from whose university Portia is said to have 
graduated, established their institution of learning 
at Bologna, they wrote over the portals of its en- 
trance the following motto for both profes- 
sions: 
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“Dum egrotus visitatur 
Et processus ventilatur 
Cura te accipere! 
Nam egroto restituto 
Et processu absoluto 
Nemo curet solvere."* 


A literary lawyer (Hon. M. L. Towne of Brook- 
lyn, N. Y.), who copied this inscription from the 
portal in his note-book, has rendered it into English 
verse as follows: 


While a’bed the sick man ’s lying, 

While the client 's cause you ‘re trying 
That ‘s the time to get your fee! 

For when the patient has recovered, 

And the law-suit ’s won or smothered, 
No one then will care for thee. 


The reflex action upon yourselves of your profes- 
sional labors and of thus working hard, living well, 
and preparing to die poor, will be a rich reward. 
It will give refinement and polish to your personal- 
ity, however maugre and uncouth that personality 
now may be. It will elevate and dignify your pro- 
fessional character and standing, and it will ennoble 
and enrich the whole of your private and public 
life. 

I thank you for your courteous attention. 


JUDGES AS DELEGATES IN THE CONSTI- 
TUTIONAL CONVENTION. 


Tt proposition that no judge of a court should 

be allowed to sit as a delegate in the Constitu- 
tional Convention, and that the judges already sit- 
ting in the convention should withdraw, provokes 


a good deal of amusement. Those who advance 
the proposition assign as the basis for it section 10 
of article X of the Constitution, which prohibits 
the judges of the Court of Appeals from holding 
any other office or public trust. The delegates to 
the Constitutional Convention, who also are judges, 
are Charles H. Truax of the Superior Court of New 
York, Leonard Giegerich of the Common Pleas, and 
Frank T. Fitzgerald, special surrogate of New York 
city. 

It can be understood why the Constitution should 
restrain Supreme Court and Court of Appeals judges 
—who are State officers—from holding other State 
offices, particularly other salariec offices, but why 
judges should be debarred from membership in the 
Constitutional Convention as delegates is not so 
readily explained. Asa matter of course, they have 
obtained, through their judicial experiences, special 
knowledge of the needs and requirements of the 
judicial system, and of the reforms necessary for it, 
and it would appear that as delegates they would 
be not only desirable, but absolutely necessary. 

The difference between judges of the Court of 
Appeals, Supreme Court judges, and the three dele- 
gates now in the convention, whose rights to their 
seats have been questioned, is that the latter hold 





county offices, and are not debarred by the Consti- 
tution nor by statute from membership in the con- 
vention. Police Justice Joseph Koch, who was 
elected as a delegate from New York, has not as yet 
qualified, because of the apprehension that the 
Lexow committee proposes to investigate the board 
of police justices, and fear that he might lay him- 
self open to criticism if he should hold the position, 
and draw the salary of a constitutional delegate, 
while holding the office and obtaining the compen- 
sation of a police court judge. 

In all the constitutional conventions previously 
held in this State, the judiciary has always been 
well represented, with perhaps the solitary exception 
of that of 1777, which was held in circumstances 
that have not been paralleled in later years. The 
State was then in a condition of insurrection against 
the crown. All the branches of government which 
had been organized under royalty were obliterated, 
with the exception of the supreme legislative body 
of the State, which simply had changed its name 
from the Fourth Provincial Congress to the more 
democratic title of Convention of Representatives 
of the State of New York, and continued to do 
business, dependent of course upon its ability to get 
& quorum, and the distance of the British Army 
from its meeting place. 

In the State Convention of 1788, called for the 
purpose of ratifying the Federal Constitution, four 
justices held seats—Chancellor Robert R. Living- 
ston, Chief Justice Richard Morris and puisne Jus- 
tices John Sloss Hobart and Robert Yates of the 
Supreme Court. This convention was presided over 
by George Clinton, then governor of the State. 

The State Convention of 1801 contained a num- 
ber of judges. The same may be said of the Con- 
vention of 1821, in which the two strongest and 
most valued members were Chancellor James Kent 
and Ambrose Spencer, Chief Justice of the Supreme 
Court. Another jurist delegate was Jonas Platt of 
Oneida county. 

In the Convention of 1846 sat two distinguished 
judges— Michael Ulshoeffer of the Court of Common 
Pleas of New York, and Samuel Nelson, who the 
year before had been appointed by President Polk 
an associate justice of the United States Supreme 
Court. 

Among the judges who sat in the Convention of 
1867 were Charles P. Daly of the Common Pleas 
Court of New York, George W. Clinton, Isaac A. 
Verplanck, and Joseph G. Masten of the Court of 
Common Pleas of Buffalo; Samuel B. Garvin and 
Claudius L. Monell of the Superior Court of New 
York. 

Of the three judges in the present convention, 
Judge Charles H. Truax is the senior in years and 
in service on the bench. He was elected to the 
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Superior Court in the fall of 1870, and his term of 
office therefore will expire next December. The 
Truax family, at the time civilization of America 
began, lived in the south of Holland, but with the 
first colonists who came to these shores in 1623, 
under the direction of the Dutch West India Com- 
pany, came a family called ‘‘ de Trieux.” The name 
has gradually changed into Truax. Judge Truax’s 
ancestors settled at Albany about 1660. Here the 
family lived for one hundred and fifty years, moving 
in 1812 up into the Mohawk valley, and settling at 
Durhamville, Oneida county. Here on October 31, 
1846, Judge Truax was born. 

He was educated at the district and select schools 
of the town, the Vernon Academy, and Oneida 
Seminary. In his eighteenth year he entered 
Hamilton College, but remained only two years, 
He taught winter school, from 1862 until May, 1868, 
at Bennett Corners, Madison county. He went to 
New York early in May, 1868, studied law, and was 
admitted to practice in the fall of that year. Hamil- 
ton College conferred upon him the degree A. M., 
and in 1890 that of LL. D. 

The most democratic judge in the convention is 
the representative of the Common Pleas Court of 
New York — Judge Leonard A. Giegerich. Though 
a native of Germany—where he was born May 20, 
1855—the judge has acquired a knowledge of several 
languages that often serve in good stead during the 
trial of causes of the mixed population of New York. 
He obtained his early education in St. Nicholas’s 
Parochial School, Second street, New York, and in 
the old Fifth street school. In his twelfth year he 
was forced to abandon school to go to work. He 
joined a literary class in the De La Salle Institute, 
and in May, 1877, was admitted to the bar. He 
served in the Assembly, and made a splended rec- 
ord, which was indorsed by the City Reform Club in 
its annual pamphlet. President Cleveland, July 2, 
1887, appointed him internal revenue collector for 
the Third District of New York. He was succeeded 
March 10 by a republican—Ferdinand Eidman. 

A vacancy in the City Court of New York soon 
after occurred owing to the death of Judge Charles 
J. Nehrbas, and Governor Hill appointed Judge 
Giegerich to the vacancy. At the end of the year 
however he was nominated for the office of county 
clerk, and elected bya plurality of thirty-two thou- 
sand. He was destined however to remain but a 
short time in this office—which, by the way, he con- 
ducted on the strictest business principles. The 
death of Judge Henry Wilder Allen led to his 
transfer again to the bench, Governor Hill making 
the appointment at the personal solicitation of 
Richard Croker. In the fall of 1892 he was elected 
for the full term of fourteen years. 

Perhaps there is no man in the city of New York, 





outside of Dr. Depew, who is a member of so large 
a number of societies of all nationalities as Judge 
Giegerich. He belongs to the Tammany Society, 
German Press Club, Manhattan Club, County Cavan 
Association, New York Fishing Club, State Bar 
Association, Jefferson Club, Catholic Club, and a 
score or more of others. 

Both Judge Trnax and Judge Giegerich are 
punctilious in their attendance upon the convention 
and in their devotion to committee work. What- 
ever of valuable service they shall render to the 
State as delegates will be done in committee, rather 
than on the floor of the convention, for they take 
the ground that the judiciary should leave debate 
and contention to laymen, and confine their efforts 
to consultation and advice. 

The remaining member of the judicial triumvirate, 
Frank T. Fitzgerald, the additional surrogate of 
New York, is the youngest of the trio. He is a 
native of New York. In the matter of holding a 
variety of offices, he can nearly excel Judge Gieg- 
erich. Born in the spring of 1857, he received his 
early schooling in New York. He was elected to 
the Fifty-first Congress, but before serving out his 
term was nominated and elected register. Within 
a year the office of additional surrogate was made 
for his special benefit by the Legislature, and to-day 
he ably discharges the duties of the post.—New 

Tork Times. 
THE CONSTITUTIONAL CONVENTION — 

PROPOSED AMENDMENT TO THE JUDI- 

CIARY ARTICLE. 


The following is the full text of a proposed 
amendment to the Constitution by substituting for 
article 6, relating to the judiciary, a new article. 
The proposed amendment was introduced by Mr. 
Marshall, and has been referred to the committee on 
judiciary. 

The Delegates of the People of the State of New 
York, in Convention assembled, do propose as follows : 


Sxctron 1. Article six of the present Constitution 
is hereby repealed. 

§ 2. In place of the article so repealed the follow- 
ing substitute is proposed : 


ARTICLE VI. 


§ 1. The Assembly shall have the power of im- 
peachment, by a vote of the majority of all the 
members elected. The Court for the Trial ¢f Im- 
peachments shall be composed of the president of 
the Senate, the senators, or a major part of them, 
and the judges of the Court of Appeals, or the major 
part of them. On the trial of an impeachment 
against the governor, the lieutenant-governor shall 
not act as a member of the court. No judicial 
officer shall exercise his office, after articles of im- 
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peachment against him shall have been preferred to 
the Senate, until he shall have been acquitted.’ 
Before the trial of an impeachment, the members 
of the court shall take an oath or affirmation, truly 
and impartially to try the impeachment, according 
to the evidence; and no person shall be convicted 
without the concurrence of two-thirds of the mem- 
bers present. Judgment in cases of impeachment 
shall not extend further than to removal from 
office, or removal from office and disqualification 
to hold and enjoy any office of honor, trust, or 
profit, under this State; but the party impeached 
shall be liable to indictment and punishment ac- 
cording to law. 

§ 2. Court of Appeals. — There shall be a Court 
of Appeals, composed of a chief judge and six asso- 
ciate judges, who shall be chosen by the eleetors of 
the State, and shall hold their office for the term of 
fourteen years, from and including the first day of 
January next after their election. Any five mem- 
bers of the court shall form a quorum, and the con- 
currence of four shall be necessary to a decision. 
The court shall have the appointment, with the 
power of removal, of its reporter and clerks, and of 
such attendants as may be necessary. 

§ 3. Vacancies in the Court of Appeals. — When a 
vacancy shall occur, otherwise than by expiration 
of term, in the office of chief or associate judge of 
the Court of Appeals, the same shall be filled, 
for a full term, at the next general election hap- 
pening not less than three months after such va- 
cancy occurs; and until the vacancy shall be so 
filled, the governor by and with ‘the advice and 
consent of the Senate, if the Senate shall be in 
session, or if not, the governor alone, may appoint 
to fill such vacancy. If any such appointment of 
chief judge shall be made from among the associate 
judges, a temporary appointment of associate judge 
shall be made in like manner; but in such case, the 
person appointed chief judge shall not be deemed 
to vacate his office of associate judge any longer 
than until the expiration of his appointment as 
chief judge. The powers and jurisdiction of the 
court shall not be suspended for want of appoint- 
ment or election, when the number of the judges is 
sufficient to constitute a quorum. All appointments 
under this section shall continue until and includ- 
ing the last day of December next after the election 
at which the vacancy shall be filled. 

§ 4. No appeal shall be taken to the Court of 
Appe@s after the 31st day of December, 1894, in a 
civil action or proceeding from any determination 
of a General Term which affirms without dissent a 
determination reviewed, except where the deter- 
mination so reviewed decides a controversy con- 
cerning 

(1.) The construction or effect of a provision of 
the Constitution or a public statute of this State or 





of the United States not involving a question of 
practice; or 

(2.) The validity or interpretation of a written 
instrument, other than a promissory note, bill of 
exchange or other order for the payment of money, 
and the claim or the defense is based wholly or in 
part upon such instrument; or 

(8.) The validity, execution, probate or interpre- 
tation of a will; or 

(4.) The title to real property or an interest 
therein; or 7 

(5.) A trust, express or implied, or a power; or 

(6.) Legitimacy or the fact or validity of a mar- 
riage; or, except 

(7.) Where the determination decides a material 
question of law which stands otherwise determined 
by another General Term of the Supreme Court. 

The right of appeal is further restricted in the 
case of orders to such determinations as affect a 
substantial right and do not rest in discretion, and 
which 

(1.) In effect determine the action or proceeding 
and prevent a final judgment or final order; or 

(2.) Grant or refuse a new trial; or 

(3.) Sustain or overrule a demurrer; or 

(4.) Are final orders in special proceedings, or in 
proceedings subsequent to and based upon the final 
judgment in an action. 

But an appeal from any determination of a Gen- 
eral Term may be allowed by such General Term, or 
in case of its refusal, by any judge of the Court of 
Appeals. 

The Legislature may further restrict the right of 
appeal to the Court of Appeals. 

§ 4. Supreme Court.—The present Supreme Court 
is continued with general jurisdiction in law and 
equity, subject to such appellate jurisdiction of the 
Court of Appeals as now is or may be prescribed by 
law, not inconsistent with the provisions of this 
article. The existing judicial districts of the State 
are continued until changed as hereinafter provided. 
The Supreme Court shall consist of the Supreme 
Court justices in office at the adoption of this article 
and of the justices named in section eleven hereof, 
all of whom shall continue to be justices of the Su- 
preme Court during their respective terms. At the 
expiration of the term of any of said justices by 
death, or otherwise, his successor shall be chosen 
by the electors of the judicial district in which the 
vacancy shall occur, and the Legislature may from 
time to time authorize the election of additional 
justices in the several judicial districts whenever the 
public interests shall require. Once every ten years 
the Legislature may alter the judicial districts, but 
without increasing the number thereof, and in case 
of changes in the boundaries of counties or the cre- 
ation of new counties it may, when necessary, exer- 
cise the sme power, and may also, in such case, 
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make changes in the distribution of justices to be 
elected in the several districts, and assign justices 
theretofore elected in one district for service in 
another. 

§ 6. General Terms.—The Legislature shall di- 
vide the State into four judicial departments, 
of which the county of New York shall be one; the 
others to be bounded by county lines and to be 
compact and equal in population as nearly as 
may be. Once every ten years the Legislature may 
alter the judicial departments, but without increas- 
ing the number thereof. There shall be one General 
Term of the Supreme Court consisting of five jus- 
tices in and for each judicial department, of whom 
four shall constitute a quorum, and the concurrence 
of three shall be necessary to a determination. 
From all the justices of the Supreme Court the 
governor shall designate for terms of five years, or 
for the unexpired portions of their respective terms 
of office, if less than five years, those who shall con- 
stitute the General Term of each department and 
shall designate the presiding justice thereof, and 
from time to time as the terms of such designations 
expire, or vacancies occur, he shall make new desig- 
nations as may be necessary, but not more than 
two such justices shall be designated from any one 
judicial department for any General Term, except 
that two may be designated from the first and 
second departments, respectively, for the depart- 
ments to which they respectively belong. The 
governor may also, from the justices of the Supreme 
Court, make temporary designations from time to 
time in case of the absence or inability for any 
cause to act, of any justice of any General Term. 
Whenever any General Term shall be unable to dis- 
pose of its business within a reasonable time, the 
governor, upon being certified thereof by the 
presiding justice, may designate five justices of 
the Supreme Court, who shall hold an additional 
General Term in and for said department so long as 
the necessity therefor shall exist, or may, in his discre- 
tion, require the General Term justices of any other 
department to hold an extra or Additional General 
term in the department in arrears, so long as it may 
be necessary and practicable. No justice of the 
General Term shall exercise any of the powers of a 
justice of the Supreme Court, other than those per- 
taining to the General Term of which he is a mem- 
ber. Each General Term shall have such jurisdic- 
tion as is now exercised by the Supreme Court at its 
General Terms, until it shall be otherwise provided 
by law. Any justice of the Supreme Court other 
than those who shall be designated as General Term 
justices may hold Special Terms, Circuit Courts and 
Courts of Oyer and Terminer in any county. The 
official terms of the justices of the Supreme Court 
shall be fourteen years from and inclnding the first 
day of January next after their election. 





§ 7. No judge or justice shall sit, at a General 
Term of any court, or in the Court of Appeals, in re- 
view of a decision made by him, or by any court of 
which he was at the time a sitting member. The 
testimony in equity cases shall be taken in like man- 
ner as in cases at law; and except as herein other- 
wise provided, the Legislature shall have the same 
power to alter and regulate the jurisdiction and 
proceedings in law and in equity that they have 
heretofore exercised. 

§ 8. Vacancy in office of justice.— When a va- 
cancy shall occur, otherwise than by expiration of 
term, in the office of justice of the Supreme Court, 
the same shall be filled, for a full term, at the next 
general election happening not less than three 
months after such vacancy occurs; and until any 
vacancy shall be so filled, the governor, by aud 
with the advice and consent of the Senate, if the 
Senate shall be in session, or if not in session, the 
governor may appoint to fill such vacancy. Any 
such appointment shall continue until and includ- 
ing the last day of December next after the election 
at which the vacancy shall be filled. 

§ 9. Judges to hold no other office.— No judicial 
officer shall hold any other office or public trust. 
All votes for any of them, for any other than a 
judicial office, given by the Legislature or the 
people, shall be void. 

§ 10. Removals. — Judges of the Court of Appeals, 
and justices of the Supreme Court, may be removed 
by concurrent resolution of both houses of the 
Legislature, if two-thirds of all the members 
elected to each house concur therein. All judicial 
officers, except those mentioned in this section, 
except justices of the peace and justices of inferior 
courts not of record, may be removed by the 
Senate, on the recommendation of the governor, if 
two-thirds of all the members elected to the Senate 
concur therein. But no removal shall be made, by 
virtue of this section, unless the cause thereof be 
entered on the journals, nor unless the party com- 
plained of shall have been served with a copy of 
the charges against him, and shall have had an 
opportunity of being heard. On the question of 
removal, the yeas and nays shall be entered on the 
journal. 

§ 11. City Courts—The Superior Court of the 
city of New York, the Court of Common Pleas for 
the city and county of New York, the Superior 
Court of Buffalo, and the City Court of Brooklyn, 
are abolished from and after the 31st day of Decem- 
ber, 1894, and thereupon the seal, records, papers . 
and documents of or belonging to the same shall be 
deposited in the office of the clerk of the several 
counties in which said courts now exist, and all 
actions and proceedings then pending in the same 
shall be transferred to the Supreme Court for hear- 
ing and determination. The several judges of said 
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courts who shall have been elected prior to the said 
date shall, from and after said time and during the 
remainder of the terms for which they would have 
otherwise been entitled to hold office, act as justices 
of the Supreme Court, with the same powers as 
though they had been originally elected such justices. 
In case of the death, or expiration of the term of 
any such judge, his successor shall be chosen as a 
justice of the Supreme Court, by the electors of the 
judicial district of which he shall have been a resi- 
dent at the time of his election. 

§ 12. Terms of office of judges and justices. —No 
person shall hold the office of justice or judge of any 
court longer than until and including the last day 
of December next, after he shall be seventy years of 
age. The compensation of every judge of the 
Court of Appeals and of every justice of the Suv 
preme Court heretofore elected, whose term of office 
shall be abridged pursuant to this provision, and 
who shall have served as such justice ten years or 
more, shall be continued during the remainder of 
the term for which he was elected. No judge or 
justice who shall be hereafter elected shall be entitled 
to receive any such compensation after the last day 
of December next after he shall be seventy years 
of age. 

§ 13. Compensation of judges and justices. — The 
judges and justices herein mentioned shall receive 
for their services a compensation to be established 
by law, which shall not be diminished during their 
official terms. Except the judges of the Court of 
Appeals and the justices of the Supreme Court, 
they shall be paid, and the expenses of their courts 
defrayed, by the cities or counties in which such 
courts are instituted, as shall be provided by law. 

§ 14. County Courts and Surrogates.— The exist- 
ing County Courts are continued and the judges 
thereof now in office shall hold their offices until the 
expiration of their respective terms. Their succes- 
sors shall be chosen by the electors of the counties 
for the term of six years. The first election to that 
office shall take place at the next general election 
held after this amendment takes effect. County 
judges and County Courts shall have the powers and 
jurisdiction they now possess, and the County Courts 
shall also have original jurisdiction in actions for the 
recovery of money only, where the defendants reside 
in the county, and in which the complaint demands 
judgment for a sum not exceeding $2,000; but the 
Legislature may hereafter enlarge or restrict the juris- 
diction of the County Courts, provided, however, 
that their jurisdiction shall not be so extended as to 
authorize an action therein for the recovery of money 
only in which the sum demanded exceeds $2,000, 
or in which any person not a resident of the county 
is a defendant. A county judge may hold Courts 
of Sessions with the criminal jurisdiction which 
Courts of Sessions now possess or such as the Legis- 





lature may prescribe, and he shall perform such 
other duties as may be required by law. His salary 
shall be established by law, payable out of the 
county treasury. A county judge of any county 
may hold County Courts and Courts of Sessions in 
any other county except the counties of New York 
and Kings, when requested by the county judge of 
such other county. 

The existing Surrogates’ Courts are continued, and 
the surrogates now in office shall hold their offices 
until the expiration of their terms. Their succes- 
sors shail be elected by the electors of their respect- 
ive counties, and their terms of office shall be six 
years, except in the county of New York. Surro- 
gates and Surrogates’ Courts shall have the jurisdic- 
tion and powers which the surrogates and existing 
Surrogates’ Courts now possess, until it be otherwise 
provided by the Legislature. The county judge 
shall be surrogate of his county, excep} where Sur- 
rogates’ Courts now exist ; but in counties having a 
population exceeding forty thousand, wherein no 
Surrogate’s Court now exists, the Legislature may 
provide for the election of a separate officer to be 
surrogate, whose term ‘of office shall be six years. 
When the surrogate shall be elected as a separate 
office, his salary shall be established by law, payable 
out of the county treasury. No county judge or sur- 
rogate shall hold office longer than until and includ- 
ing the last day of December next after he shall be 
seventy years of age, norshall any county judge orsur- 
rogate in any county, the population of which exceeds 
one hundred thousand, hereafter elected, practice as 
attorney or counsellor in any court of record of this 
State. In the county of New York there shall be an 
additional surrogate. The first election to that office 
shall take place at the next general election held 
after this amendment takes effect. The official 
terms of surrogates of the county of New York 
hereafter elected shall be fourteen years from and 
including the first day of January next after their 
election, except that the first term to be filled by 
the additional surrogate herein provided for shall 
continue for seven years only from and including 
the first day of January next after his election. 
Each of said surrogates may exercise all the 
powers and jurisdiction conferred by law upon 
a surrogate. Vacancies occurring in the office of 
county judge or surrogate shall be filled in the same 
manner as like vacancies occurring in the Supreme 
Court. The compensation of any county judge or 
surrogate shall not be diminished during his term of 
office. 


§ 15. Local judicial  officers.— The 


Legislature 
may, on application of the board of supervisors, 
provide for the election of local officers, not to ex- 
ceed two in any county, to discharge the duties of 
county judge and of surrogate, in cases of their in- 
ability, or of a vacancy, and to exercise such other 
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powers in special cases as may be provided by 
law. 

§ 16. Justices of the peace.— The electors of the 
several towns shall, at their annual town meeting, 
and in such manner as the Legislature may direct, 
elect justices of the peace, whose term of office shall 
be four years. In case of an election to fill a 
vacancy occurring before the expiration of a full 
term, they shall hold for the residue of the unex- 
pired term. Their number and classification may 
be regulated by law. Justices of the peace, and 
judges or justices of inferior courts not of record, 
and their clerks, may be removed, after due notice 
and an opportunity of being heard by such courts 
as may be prescribed by law, for causes to be as- 
signed in the order of removal. Justices of the 
peace and District Court justices shall be elected in 
the different cities of this State. in such manner, 
and with such powers, and for such terms, respect- 
ively, as shall be prescribed by law; all other 
judicial officers in cities, whose election or appoint- 
ment is not otherwise provided for in this article, 
shall be chosen by the electors of cities, or appointed 
by some local authorities thereof. 

§ 17. Inferior local courts.— Inferior local courts 
of civil and criminal jurisdiction may be established 
by the Legislature; and, except as herein otherwise 
provided, all judicial officers shall be elected or 
appointed at such times, and in such manner, as 
the Legislature may direct. 

§ 18. Clerks of courts.— Clerks of the several 
counties shall be clerks of the Supreme Court, with 
such powers and duties as shall be prescribed by 
law. The justices of the several General Terms 
shall have the appointment of a clerk who shall 
keep his office at such place as said justices may 
designate. The clerk of the Court of Appeals shall 
keep his office at the seat of government. The 
compensation of such clerks of the General Term and 
of the Court of Appeals shall be fixed by law and 
paid out of the public treasury. 

§ 19. Certain judicial officers not to receive fees.— 
No judicial officer, except justices of the peace, shall 
receive to his own use any fees or perquisites of 
office; nor shall any judge of the Court of Appeals, 
justice of the Supreme Court, or any other judicial 
officer in any county having a population exceeding 
one hundred thousand, practice as an attorney or 
counsellor in any court of record in this State, or 
act as referee. 

§ 20. Publication of statutes. — The Legislature 
shall provide for the speedy publication of all 
statutes, and also for the appointment by the justices 
of the Supreme Court designated to hold General 
Terms, of a reporter of the decisions of that court. 

§ 21. Local judicial officers.— Surrogates, justices 
of the peace and local judicial officers provided for 





in section fifteen, in office when this article shall 
take effect, shall hold their respective offices until 
the expiration of their terms. 

§ 22. Courts of Special Sessions. — Courts of 
Special Sessions shall have such jurisdiction of 
offenses of the grade of misdemeanors as may be 
prescribed by law. 

§ 23. Surrogates’ Courts.—For the relief of Surro- 
gates’ Courts, the Legislature may confer upon 
courts of record, in any county having a population 
exceeding four hundred thousand, the powers and 
jurisdiction of surrogates, with authority to try is- 
sues of fact by jury in probate causes. 


ee 


CITY RAILWAYS — NEGLIGENCE — DAM- 
AGES FOR PERSONAL INJURIES. 


PENNSYLVANIA SUPREME COURT, MARCH 19, 1894. 


Kraot v. FRANKFORD AND SOUTHWARK PHILADEL- 
PHIA City PAssENGER Ry. Co. 


It is the duty of acity passenger railroad to keep the streets 
through which it passes in repair. 

Where an accident is the result of one or more causes, and the 
defendant is responsible for all the causes, the question of 
remote and proximate cause does not arise. 

The plaintiff testitied that he stepped back into a hole, or 
among loose cobbles, but could not say which. There was 
no other evidence as to the cause of the fall, but there was 
testimony that there were holes in the surface of the cross- 
ing, and loose stones on it. Held, that this was sufficient 
evidence to sustain the verdict of the jury in favor of the 
plaintiff. 


PPEAL of the Frankford and Southwark Phila- 
delphia City Passenger Railway Company, 
defendant, from the judgment of the Common 
Pleas No. 1, of Philadelphia county, in an action of 
trespass brought by John George Kraut against said 
company to recover damages for personal injuries 
sustained by reason of the alleged negligence of 
said company. 

Upon the trial, before Bregy, J., the following 
facts appeared: On the night of March 28, 1891, 
when it was raining, the plaintiff,- John George 
Kraut, shortly after eleven o'clock, was walking 
southward on the west side of Front street in the 
city of Philadelphia, and was approaching Berks 
street with the intention of crossing it. At that 
point the defendant company was running its cars 
upon two tracks on Berks street, curving north- 
ward into Front street. When the plaintiff reached 
the corner of these streets, and before he left the 
pavement, he saw a car coming east on Berks street 
on the southern track, and some twenty or thirty yards 
from the crossing. Believing that he would have 
time before the car reached him to pass in front of 
it, he started to cross Berks street on the flag-stones 
forming the crossing at that point. The car how- 
ever, which was being driven at a rapid rate, was 
almost at the crossing as he passed the track nearest 
to him, and before he had stepped upon the southern 





426 


THE ALBANY LAW JOURNAL. 











track. He stopped in the space between the tracks 
to allow the car to pass, and then thinking that in 
turning the curve the car might strike him, he step- 
ped backward. As he did so he slipped, sank 
down, and was thrown forward. He fell with both 
arms across the track, and the hind wheel of the 
car passed over them, causing such injuries as to 
require amputation. 

The plaintiff testified as to these facts, which 
were not disputed, and alleged that the cause of his 
fall was the bad state of repair of the street, he 
having stepped backward into a hole or among 
loose cobbles, which caused him to stumble. There 
was some evidence that the street was out of repair, 
but the defendant claimed that there was no evi- 
dence as to what was the cause of plaintiff’s fall, 
and introduced evidence to show that he was not 
sober, which fact however the plaintiff denied. 

Verdict for plaintiff for $25,000, of which the 
plaintiff remitted all over $12;500, whereupon the 
defendant took this appeal. 


Gavin W. Hart and John G. Johnson (with them 
William Henry Lex), for appellant. 


Mayer Sulzberger (with him 0. Percy Bright and 
Walton Pennewell), for appellee. 


Per Curtam. The duty of the defendant to 
keep the street in proper repair, and the fact 
that the car approached the crossing at an un- 
usually rapid rate, were either admitted or so 
clearly established at the trial as not to be in 
dispute. There was the widest difference in the 
testimony as to the condition of the crossing, 
whether it was well paved and reasonably safe or 
whether there were holes in the surface caused by 
the displacement of stones which were lying loose. 
Whether safe or unsafe, there had been no change 
in the condition of the crossing for some months 
before the accident. 

The charge of the learned judge presented clearly 
and accurately all the questions involved, and the 
matter proper for consideration now is within very 
narrow limits. 

There scems to be no sufficient reason for enter- 
ing upon any discussion of remote and proximate 
cause, to which so much attention has been given 
by counsel for the appellant on the trial of the case 
and its argument here. Assuming the facts as es- 
tablished by the verdict, the plaintiff, on a rainy 
night, reached a street crossing where there were 
two tracks. A car at the distance of sixty or sev- 
enty feet was approaching. He had but fifteen or 
twenty feet to walk in order to cross in safety be- 
fore it. He started to do so, and after crossing one 
track he observed what he before had no reason to 
apprehend, that the car was approaching with un- 
usual rapidity. To avoid it he stopped. Instantly 





it occurred to him that he was too near the track, 
and he stepped back and met the second cause of 
danger—the defective pavement. The defendant 
was responsible for both causes; the plaintiff had 
notice of neither until the necessity for immediate 
action was upon him, and in his attempt to avoid 
one he stepped into the other. If either cause had 
been absent the accident would not have happened. 
The unusual speed of the car and the defective 
crossing both were factors, and as the defendants 
were responsible for both, it is useless to speculate 
as to which was the remote and which the proxi- 
mate cause. 

There remains a question which is fundamental, 
and not free from doubt—whether there was such a 
connection between the condition of the street and 
the plaintiff's fall as to establish the one as the 
cause of the other. The cause of the fall cannot be 
said to be clearly established. No witness saw 
what occurred until the plaintiff was in the act of 
falling. His injuries followed immediately. It 
would not be expected that a truthful witness could 
describe accurately the sequence of events occurring 
in a single moment between the beginning of his 
fall and the crushing of his arms. An untruthful 
one would have supplied all the necessary details. 
The plaintiff was stepping backward, and did not 
see the hole or loose stoues. Had his injuries been 
slight, more accurate details could have been ex- 
pected, but only as the result of subsequent observa- 
tion. 

Taking the case as a whole, we cannot say that 
the jury was left to speculate as to the cause of the 
fall. The plaintiff testified: ‘‘ So in stepping back 
I just stepped into a hole or loose cobble stones, and 
my foot sank down and pitched me forward, and in 
falling forward I put my hands out to save myself, 
and both went under the wheels, and after that I 
recollect nothing.” On cross-examination he said 
that he could not tell whether his foot went down 
among loose stones or into a hole; that he simply 
knew that it went down. There was other testi- 
mony that there were holes in the surface of the 
crossing, and loose stones on it. This is not demon- 
stration, but demonstration is not necessary. The 
exact canse of the plaintiff’s fall, whether resulting 
from holes or loose stones, for which the defendant 
would be liable, or from mere unevenness and ir- 
regularity in the surface of the crossing, for which 
it would not be liable, is not clear of doubt; but the 
finding of the jury had a basis of fact and reason- 
able inference, which takes it out of the realm of 
mere conjecture. The judgment is affirmed. 

Chicago has three law colleges, and it is ex- 
pected it will not be long before she will have an- 
other. 
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Lorp CutEF JusTICE COLERIDGE. 
HE lord chief justice of England, John Duke 
Coleridge, died in London, June —. He had 
been sick for some time and the end was not unex- 
pected. Nor is it a loss so far as the judicial duties 
which fell to him are concerned, for advancing 
years had affected his unquestioned great ability, 
and his lordship even dozed upon the bench. Chief 
Justice Coleridge was known in this country through 
a visit made some years ago when he received much 
attention in various cities, and made many speeches 
at banquets. His age was only seventy-three years, 
but he was not so well preserved as the hale veterans 
of eighty who are common in these days, both in 
England and this country. He was born in 1820, 
the eldest son of the Rt. Hon. Sir John Taylor Cole- 
ridge, a judge of the Court of Queen’s Bench, and 
was educated at Eton and Balliol College, Oxford. 
He received the degree of B. A. in 1842 and that of 
M. A. in 1846. He was called to the bar at the Mid- 
dle Temple in 1846. In 1861 he was made a queen’s 
counsel and bencher of his inn, From 1855 to 1856 
he was recorder of Portsmouth. In July, 1865, he 
took his seat in Parliament, representing Exeter, 
and continued a member of the House until Novem- 
ber, 1873. 


The most famous trialin which Mr. Coleridge 
took part was the Tichborne case, in which he was 
the leading counsel for the Tichborne family. The 
claim to the Tichborne estates, worth £24,000 a 
year, was made in January, 1867, and resisted on 


behalf of Sir Henry, then aminor. The trial lasted 
one hundred and three days and the claimant was 
nonsuited. John Duke Coleridge did more than 
any one else to bring about this result. His speech, 
regarded as one of the greatest in the history of 
English litigation, lasted twenty-six days, but he 
won quite as much fame by his cross-examination 
of the claimant as by his denunciation of him. Al- 
together the claimant was on the stand for twenty- 
two days, during which he had an experience as 
lively perhaps as that of any man who had appeared 
as a witness in an English court. It is probable 
that the claimant would have won his case if Lady 
Tichborne had lived, for she had recognized him as 
her son. The law proceedings cost the estate about 
$460,000. After being nonsuited the claimant was 
indicted for forgery and perjury and was convicted 
after the longest trial in the history of England and 
was sentenced to fourteen years at hard labor. He 
served his term and is still living. In the criminal 
trial one hundred witnesses swore that he was not 
Sir Roger Tichborne and above forty swore that he 
was Arthur Orton. 

On the formation of Gladstone’s government, in 





pointed solicitor-general and received knighthood. 
On Sir Robert Collier being appointed to judgeship 
in the judicial department of the Privy Council, in 
November, 1871, Sir John Coleridge was appointed 
to succeed him as attorney-general. Upon the death 
of Sir William Bovill, Coleridge was appointed 
chief justice of the Court of Common Pleas in i878, 
and soon afterward he was raised to the peerage by 
the title of Baron Coleridge of Ottery St. Mary, in 
the county of Devon. On the death of Sir Alex- 
ander Cockburn, in November, 1880, Lord Cole- 
ridge was appointed lord chief justice of England. 
Three years after his appointment he visited the 
United States, and was entertained by leading 
members of the bench and bar. He visited this 
city, among others, and a reception in his honor 
was held at the Fort Orange Club. Of late years 
Lord Coleridge had rather fallen in the public esti- 
mation, chiefly through his second marriage with a 
girl who had barely reached the age of maturity, 
and whose social station was much below that of 
the lord chief justice of England. A few months 
before this marriage his lordship turned out of doors 
a daughter by his first wife because she married a 
Mr. Adams against his will. Mrs. Adams protested 
in the newspapers at her father’s action, and the 
matter became a brief public scandal. There have 
been many stories current in England of the in- 
felicities of this unfortunate second marriage. Of 
late, too, the work of the chief justice had not been 
what it once was. It is said that barristers appear- 
ing before him were forced to adopt such devices 
as dropping heavy books to arouse his lordship 
without giving offense. He was a grandson of 
Samuel Taylor Coleridge, the poet of ‘‘ Ancient 
Mariner ” fame. 

The peerage never fell so disastrously upon any 
one as on Bernard Coleridge, the eldest son of the 
late chief justice. It means for him the sudden 
close of a most promising career, and practical ruin. 
His father’s estate is worth less than £2,000 annually, 
which is utterly inadequate to the dignities of his 
rank, The new peer succeeded in developing a 
most successful practice as a barrister. He must 
abandon this because he becomes nolens volens, a 
member of the House of Lords. The theory is that 
every member of the upper House is a judge of the 
highest appeal court, and cannot therefore appear 
as an advocate in that or any inferior court. 

The death of Lord Chief Justice Coleridge will 
effect a number of interesting changes. It is gen- 
erally assumed that Sir Charles, now Lord Russell, 
will become lord chief justice. Sir John Rigby, 
attorney-general, will have the refusal of the post 
of lord of appeal, and Solicitor-General Reid will be 
promoted to attorney-general. 
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Lord Russell, if appointed, will be the first Roman 


Catholic to hold the chief justiceship since the 
Reformation. 


JupGe KE..ey or THE LoutstaNa Court OF 
APPEALS. 

Judge Henry B. Kelley of the Court of Appeals 
of Louisiana died June 16, at his home, at New 
Orleans. His history was an eventful one, and few 
men held higher place in the regard of the people 
than did this venerable jurist. He was born in 
1823, in Huntsville, Ala., and was the son of Judge 
William Kelley, senator from Alabama. Young 
Kelley was educated at the University of St. Louis, 
and was graduated in law in Louisiana, but aban- 
doned his practice to accept a commission for the 
Mexican war. When the troops returned, Judge 
Kelley again devoted himself to his profession, to 
abandon it when, in 1885, President Pierce commis- 
sioned him a first lieutenant in the Tenth United 
States Infantry. When the rebellion broke out; 
Lieutenant Kelley resigned, and was commissioned 
colonel of the Eighth Louisiana Regiment, of which 
Chief Justice Nicolls was lieutenant commander. 
He served until the close of the war, when he re- 
newed the practice of law in New Orleans. He was 
serving his second term as one of the judges of the 
Court of Appeals when he died. 

= Boa 
Rootes. 
CITY or village ordinance providing for the 
impounding of dogs found at large, and for 
their sale by the poundmaster without judicial pro- 
cess, is unconstitutional and void, being a depriva- 
tion of property without due process of law. So 
has decided the Supreme Court of Ohio, in Archer 
v. Baertschi, 8 Ohio C. C. 12. 


‘*Salem! Salem!” called out the conductor, as a 
train rolled into the station the other day, 
‘* What!” said a charming young lady, turning to 
the judge, ‘‘is this the place where they hung 
witches? ‘‘ Yes, yes,” replied the judge, with a 
twinkle in his eye, ‘‘ but be calm, madam; they 
don’t do it now.” 


Mr. Knowlittle (stranger travelling in New York): 
‘*Why! what do they have that ax, saw and crow- 
bar up there for? I never saw them on the trains in 
the West.” Jackson Dean (en route Court of Ap- 
peals). ‘*Well, when they have a collision, the 
brakeman has orders to take down the ax and kill 
the injured, because in case of death $5,000 is the 
limit of damages.” — Central Law Journal. 


The benchers of one of the Inns of Court, says 
the Leicester (Eng.) Daily Post, have just had a 
puzzling case of a gross breach of convention. A 
young barrister, an Irishman, only recently called, 





went about amongst the solicitors asking for briefs. 
As this is entirely unprofessional the offense was 
brought before the benchers, who summoned the 


delinquent. He explained that he was perfectly 


guiltless of any intent to outrage their honorable 


traditions. ‘*You don’t hang up any prohibition 
of this sort of thing anywhere that a man can see 
it,” he said ingenuously. ‘‘How was I to know 
that it was wrong to ask people for work? It is done 
in every other business.” This is true enough, and 
the benchers, after a grave consultation, found a 
verdict of ‘‘ Not Guilty—don’t do it again.” 


The following ‘‘ Fraud Upon an Insurance Com- 
pany,” which we find in the Deutsche Tabak- Zeitung, 
is certainly just a little too good tg be true. A 
cunning fellow, who wanted to smoke the best cigars 
at the cheapest possible cost, bought one thousand 
cigars of the highest quality and corresponding 
price, and immediately insured the whole stock. 
When he had smoked the last of them, he demanded 
750 marks from the insurance company on the 
ground that the whole of his insured stock, ten 
boxes of cigars, had been consumed by fire! The 
Solomonic court decided in favor of the plaintiff. 
The company then brought an action of conspiracy 
against the smoker, accusing him of having inten- 
tionally put fire to his own cigars, and deliberately 
destroyed his property. Hereupon the same wise 
court condemned the insured smoker to three 
months’ imprisonment. 


The celebrated English judge, Sir William Maule, 
had a large fund of humor that was apt to flavor his 
summing up of cases to the jury. ‘‘ Bench and 
Bar” instances an action of slander that was brought 
by an attorney against a defendant for calling hima 
thief, a rogue and a fiend. As the plaintiff had no 
proof of any special damaging consequence, he had 
to depend on the injury to him in his professional 
capacity that must, in general, result from such 
scandalous imputations. In summing up, Sir Wil- 
liam Maule said: ‘‘ As to the word ‘thief,’ it is a very 
ambiguous one and does not necessarily impute 
what the law considers an indictable offense. For 
instance, to steal a man’s wife, to steal away the 
affections of another, to steal a march on any one, 
would be no crime in law. Wives, human affections 
and such things as marches are not at present sub- 
jects of larceny. Rogue is different; it certainly 
might affect the plaintiff professionally, because a 
rogue ought not to be allowed to practice as an at- 
torney. But the same principle does not apply to 
the term ‘fiend’; it may not be acomplimentary ex- 
pression, but I do not think to be a fiend disqualifies 
aman from being an attorney. If the learned coun- 
sel will point out to me any case where the court 
has refused an application to place a fiend on the 
rolls I shall be happy to consider it.” 
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RIAL without pleadings is provided for in 
the new rules of procedure which were 
framed by the English judges and went into 
operation in England on the 1st of January, 
The new rules on this subject are as 


1894. 
follows: 


8. A plaintiff may, without pleadings, proceed to trial, sub- 
ject to the following rules: 

1, Indorsement.—The indorsement of the writ of summons 
shall contain a statement sufficient to give notice of the nature 
of his claim or of the relief or remedy required in the action, 
and shall state that if the defendant appears the plaintiff in- 
tends to proceed without pleadings. 

2. Notice of trial.—_Within ten days after appearance the 
plaintiff shall serve twenty-one days’ notice of trial without 
pleadings. Such notice shall be in form No. 16 (a), Appendix 
B, with such variations as circumstances may require. 

3. Defendant may apply for statement of claim.—The de- 
fendant may, within ten days after appearance, apply by sum- 
mons for the delivery of a statement of claim, and on such 
summons the judge may order (1) that a statement of claim 
shall be delivered, in which case the action shall proceed in 
the usual manner; or (2) that the action shall proceed to trial 
without pleadings, in which case it may be further ordered, if 
the judge shall think fit, that either party shall deliver par- 
ticulars of his claim or defense. 

4. Particwars.—When the judge orders that the action shall 
proceed to trial without pleadings, and makes no order as to 
particulars, all defenses shall be open at the trial to the de- 
fendant. Where particulars are ordered to be delivered, the 
parties shall be bound by such particulars, so far as regards 
the matters in respect of which the order for particulars was 
made. 

5. Special defenses.— Where a defendant has not taken out a 
summons under rule 3 of this order, he shall not be allowed to 
rely on a set-off or a counter-claim, or on the defense of in- 
fancy, coverture, fraud, statute of limitations, or discharge 
under the Bankruptcy Acts, unless he shall bave given, within 
ten days after appearance, notice to the plaintiff, stating the 
grounds upon which he relies. 

6. Pleadings not to be required except by order.—When a 
plaintiff indorses the writ of summons with a statement that, 
if the defendant appears, he intends to proceed to trial with- 
out pleadings, no pleadings shall be required or delivered, ex- 
cept by order of the judge under rule 3 of this order. 


A perusal of the foregoing will show in the 
first place that it rests with the plaintiff and 
with the plaintiff only to determine whether the 
action shall proceed without pleadings or not, 
and that if he does not wish to avail himself of 
this privilege, the defendant has no means of 
compelling him to do so. This in itself seems 
a weak point. Then again, where the plaintiff 
has intimated his desire that the action should 
be tried without pleadings, he is not at all cer- 
tain whether his wishes will be observed, for a 
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defendant may apply by summons (which 
means expense) for the delivery of a statement 
of claim, and if the judge grants the application 
the wishes of the plaintiff are frustrated and 
the action will have to be tried in the usual way 
with pleadings. What however seems the most 
dangerous provision for the plaintiff is that it 
enables a defendant, who may be perfectly 
aware of the cause of action against him and 
who may be perfectly satisfied in his own mind 
that a judge would not, under the circumstances, 
order a statement of claim or particulars to be 
delivered, to apply for a statement of claim, and 
if the judge does decide that no statement of 
claim is to be delivered and makes no order as 
to the particulars, the defendant is at liberty to 
avail himself of any defense without giving the 
plaintiff the slightest notice of what he has to 
meet at the trial. Under these circumstances 
it is most likely that these rules will only be 
made use of in cases where the plaintiff is ab- 
solutely certain that no defense can be raised 
to his cause of action, which practically brings 
matters back to causes of action which might 
heretofore be summarily dealt with. 


General attention is attracted by a bill which 
Congressman James A. Tawney, of Minnesota, 
has introduced in the House. Itis in line with 
a resolution adopted by the recent meeting of 
railway employees in New York, providing for 
the compulsory arbitration of differences be- 
tween railway corporations and their employees. 
The sentiment of the New York meeting was 
not only for the enactment of a Federal law, but 
urged that the States adopt similar legislation 
affecting local corporations. In the measure 
introduced by Mr. Tawney he seeks to reach 
the roads engaged in interstate commerce, com- 
pelling them and those whom they employ to 
settle all controversies affecting their relations 
as employer and employee by arbitration. 

It is provided by the bill that one of the par- 
ties to a dispute may apply to a United States 
District Court for an order citing the other 
party to appear and show cause why a board of 
arbitration should not be appointed to settle 
the matter. If both parties be agreeable, the 
court may finally pass upon the question at 
issue; but if either withholds consent, the de- 
cision must be left to five arbitrators, the court 
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choosing three of them and the contestants 
each choosing one. 

There is a dominant sentiment in this country 
which favors a peaceful settlement of the con- 
stantly recurring troubles between employers 
and employees; but the provisions of Mr. 
Tawney’s bill clash with the popular idea of 
arbitration. It is generally regarded as the 
voluntary agreement of the parties at variance 
to submit their differences to disinterested par- 
ties and abide their award. It is difficult to 
see how arbitration could be effected where 
one of the principals was opposed and had to 
be forced into submission by the irresistible 
power of the law. Such process would seem 
to be in the nature of litigation where one party 
was compelled to defend; and for such pro- 
cedure ample provision is made by the courts 
already established. 

Another serious question suggested is as to 
how the finding of the arbitrators could be en- 
forced. A railroad corporation might be fined 
through the courts for failure to comply with 
the award; but if the great army of employees 
should see fit to exercise their unquestioned 
right to quit work whenever they saw fit, the 
machinery of the courts would be entirely in- 
adequate to reach their cases; and if it could, 
the railroads would have to supply themselves 
with new men, for their business does not per- 
mit a suspension of operations without immense 
loss to themselves and the commercial interests 
of the country. 

Any movement tending to kindlier relation- 
ship between capital and labor is to be ap- 
plauded; and if legislation can be so framed as 
to make submission to arbitration a voluntary 
matter on both sides and insure an acquiescence 
of the principle in the finding of the arbitrators, 
no end of good would be accomplished. But 
the bill of Representative Tawney falls far short 
of this; and it is difficult to see how it can re- 
lieve the conditions at which it is aimed. 


The copyright agreement between Germany 
and the United States does not work satis- 


factorily to our German friends. During the 
last session of the Reichstag, Julius Oskar 
Galler offered the report of the committee ap- 
pointed in 1893, which had come to the con- 
clusion to petition to annul the copyright treaty 





existing between the German Empire and the 
United States, and to enter into no new agree- 
ment except upon the basis of complete reci- 
procity. ‘The petitioners base their claim upon 
the “unfairness of the existing treaty, which 
concedes all right to the Americans and offers 
the Germans very moderate reciprocal advan- 
tages.” Now, as formerly, it is claimed that it 
is impossible to prevent the reprinting in the 
United States of German scientific and literary 
periodicals, because it is impracticable to have 
such matter appear simultaneously in both 
countries so long as the law demands that it 
shall be printed from typeset in America. The 
periodical press therefore remains a source of 
plunder for American reprinters, and the great 
bulk of German literary production is thereby 
left totally unprotected in the United States. 
The protection of literature appearing in book 
form is also complicated by the manufacturing 
clause in the American Copyright Act, and 
while the Germans gain but little, their treaty 
forces them to grant full rights to American 
autHors, thus giving far more than they get in 
return. 

Mr. Galler indorsed these objections, and 
said that the book trade was also fully aware of 
the small value attaching to the treaty, but that 
it did not favor an immediate annulment of the 
same, as in the case of musical publications and 
art works it reaped some benefit, even from this 
most unsatisfactory agreement between the two 
nations. Since the treaty was entered into 
only one book has been properly copyrighted,* 
because American typesetting is so expensive, 
and the demand of books in the German lan- 
guage so limited in the United States, that the 
German publisher feels hardly justified in legally 
protecting his books on both sides of the ocean. 
Considered from all sides, the treaty unreserv- 
edly allows American authors and publishers 
full rights in Germany while depriving the Ger- 
man publisher of the privilege of reprinting 
valuable American literary productions. The 
rights of German publishers have been re- 
trenched, while American publishers can copy- 
right their publications for a longer period of 
years, according to German law, than is legal in 
their own land. 





* Since Mr. Galler's report was made this statement has been 
questioned. The facts seem to be that only one book has been 
regularly copyrighted through the agency of the Bérsen- 
verein, though others seem to have been arranged for through 
foreign agencies. 
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The royal commissioner, Dr. Lehmann, then 
explained that the German government had not 
at any time considered that the copyright agree- 
ment with the United States was satisfactory, 
but it had hoped to secure for its authors and 
publishers at least the measure of protection, 
which by the Copyright Act of March, 1891, 
the United States agreed to grant to foreigners. 
As above stated, the treaty had been found to 
work well as regards art works, maps, and 
musical works, because it is not required that 
two copies of such manufactured in America 
should be copyrighted simultaneously with the 
German work. The book trade had at first not 
feared to grant American authors more rights 
than Germans could receive in America, because 
they thought that the literary production of 
America would hardly offer more works deemed 
worthy of German copyright than would be off- 
set by the German works wanted for America. 

Dr. Lehmann advised strongly against annul- 
ling the treaty however, as by so doing the 
branches now fully protected (music, art works, 
maps, etc.) would again fall into the hands of 
ruthless plunderers without any thing being 
gained for authors or publishers of books. He 
hoped that little by little the terms of contract 
could be modified, and felt sure that Americans 
themselves would realize more and more the 
weaknesses of the Copyright Act, for which so 
many had made so brave a struggle, submitting 
to the restriction of the unsatisfactory clause 
only because without it the whole copyright 
question would again have dropped for years. 
After a short debate, in which all the speakers 
showed a remarkably full knowledge of the 
situation, it was decided to refer the proceed- 
ings and further action to the Reichskanzler. 


The death of Lord Chief Justice Coleridge, 
June 14, has recalled much that is interesting 
concerning his visit to the United States when 
President Arthur occupied the White House. 
In the stately robing room of the Supreme 
Court at Washington hangs a modest engraving 
by Charles Holl, after a drawing by Jane F. 
Coleridge, and on the bottom of the frame is 
the inscription: “ Respectfully presented to the 
judges of the Supreme Court at Washington by 
the lord chief justice of England in grateful 
memory of the honor conferred on him on the 








19th of October, 1883.” On the opposite wall 
hangs Lord Coleridge’s letter, dated March 16, 
1884, and addressed to “ My dear Chief Jus- 
tice.” With insistent modesty he says: “I have 
presumed through you to take a great liberty 
with, and to ask a great favor of the Supreme 
Court. I have sent them a copy of the engrav- 
ing of my head, with a few words of grateful 
recognition of their kindnessto me. Will they 
do me the greatest favor to accept it; and, as 
they once let me sit amongst them, will they 
honor me so far as to hang up my portrait in a 
room which they use, in order to perpetuate 
the memory of what is to me one of the most 
memorable and most gratifying events of my 
life.” Lord Chief Justice Coleridge was the 
only person who ever had the honor of sitting 
with the justices of the Supreme Court of the 
United States during an argument. 

By the way, the English attorney-general, hav- 
ing given an opinion that there is no objection to 
a peer practising at the bar, Bernard Coleridge, 
who succeeded to the peerage on the death of 
his father, Lord Chief Justice Coleridge, has 
decided to continue his practice, and he will 
need the income to be derived from it if the 
report be true that the old quarrel in the Cole- 
ridge family is to be continued. According to 
a cable dispatch, the will of the late lord chief 
justice disinherits his eldest son, Bernard Cole- 
ridge, and will be contested by the latter on the 
ground of undue influence on the part of the 
second wife of Lord Coleridge. 


In the recently published complete edition of 
the writings of President Abraham Lincoln, 
there is a characteristic fragment made up of 
notes for a lecture or address on law. The 
most honest of lawyers himself, he could not 
tolerate loose ideas about professional honor. 
“There is a vague popular belief,’ he wrote, 
“that lawyers are necessarily dishonest. I say 
vague, because when we consider to what ex- 
tent confidence and honors are reposed in and 
conferred upon lawyers by the people, it ap- 
pears improbable that their impression of dis- 
honesty is very distinct and vivid. Yet the 
impression is common, almost universal. Let 
no young man choosing the law for a calling 
for a moment yield to this common belief. 
Resolve to be honest at-all events; and if in 
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your judgment you cannot be an honest lawyer, 
resolve to be honest without being a lawyer. 
Choose some other occupation, rather than one 
in the choosing of which you do consent in 
advance to be a knave.” 


The Mew York Tribune notes that the mem- 
bers of the law schools in that city have finished 
their work for the year, and sixty-six of the 
eighty-eight graduates have passed the exami- 
nation for admission to the bar — among them 
one young woman. The classes of the New 
York and University schools have been 
especially large. Pamphlets have been is- 
sued by all the schools showing their meth- 
ods of instruction. The instructors in the 
University Law School, led by Dean Austin 
Abbott, have adopted ingenious means of 
attracting the attention of students and in- 
culcating knowledge of the law. No one sys- 
tem is exclusively adopted, but lectures and 
text-books are supplemented by practical work 
in drawing pleadings and criticising prepared 
cases. A striking advance has been made over 
some of the methods adopted by professors in 
law schools many years ago. The law schools 


of New York city, with one exception, now lay 
especial stress on fitting the pupils for practical 
work in the courts; and studying at law offices 
while taking a course at a law school is ap- 
proved as a means of gaining additional knowl- 
edge of practice. 


Mrs. Lockwood has at last been admitted to 
the bar in Virginia. The Washington Times 
says: “Mrs. Belva Lockwood is to be con- 
gratulated upon the successful issue of her per- 
sistent effort to be admitted to practice in the 
Supreme Court of Appeals of Virginia. She 
has not only gained a gratifying personal vic- 
tory, but has done incalculable service to her 
sex by breaking down another of the artificial 
barriers — not the less artificial because upheld 
by custom, tradition, and prejudice — which 
have so long impeded the material, moral and 
intellectual advancement of women. Mrs. 
Lockwood has ever been a sturdy pioneer in the 
march of woman’s progress, and by her un- 
daunted courage has overcome difficulties 
which to others seemed insurmountable. All 
honor also to that sterling old Virginia jurist, 
Judge Christian, who, as one standing upon the 





heights, his vision untrammelled by clouds and 
mists, discerned the passing away of an old era, 
and having seen, was not afraid to lead the way 
to the new order of things.” 


The Court of Appeals of the District of 
Columbia has recently settled an important 
question of local law, about which judges have 
differed and on which there has been until now 
no certainty. ‘The court holds that where the 
owner of real estate gives a deed of trust and 
is sold out under it the purchaser can dis- 
possess the owner by a summary proceeding 
before a justice of the peace, requiring only a 
few weeks instead of being compelled, as some 
judges have held, to resort to an action of 
ejectment, which may delay the matter many 
months. In the case before the court William- 
anna Loring had bought a house and lot at sale 
under deed of trust, and Hannah M. Bartlett, 
who had given the deed, refused to give up the 
house. Mrs. Loring proceeded for possession 
before a justice of the peace under the Land- 
lord and Tenant Act, but a judge of the Special 
Term had the case taken from the justice of 
the peace by certiorari and dismissed it, hold- 
ing that the justice of the peace had no juris- 
diction. This judgment the Court of Appeals 
reversed. Chief Justice Alvey, who pro- 
nounced the judgment of the court, said: “ We 
shall reverse the judgment of the court below 
and remand the case that the writ of certiorari 
may be quashed and the proceedings remanded 
to the justice of the peace that he may proceed 
in the exercise of his jurisdiction in the premises 
in accordance with the provisions of the stat- 
ute.” 

On the 12th of June, Sir Matthew Baillie 
Begbie, chief justice of British Columbia, died 
at Victoria. He was bornin England in 1819, 
and was educated at Cambridge, where he was 
a wrangler in 1841. In 1844 he was called to 
the bar, and was raised to the bench in British 
Columbia in 1858. In 1870 he was made chief 
justice, and was knighted in 1875. 


President Carnot was assassinated at Lyons 
on Sunday, June 24, and on Wednesday, June 
27, Jean Casimir-Perier was elected to succeed 
him as President of the French Republic. 
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STATE'S EVIDENCE. 


WAS convicted of forgery in the first degree 

¢ under his plea of guilty, and sentenced to 

State prison for twenty-five years and four months. 

The facts and circumstances of said plea and sentence 
were as follows: 

A. misappropriated money of the law firm in whose 
employ he was, by means of fictitious mortgages, 
checks, and other instruments of writing. Of the 
amount so obtained, he lost nearly one-half as a 
‘* player” in a gambling game, conducted by B. and 
C. in violation of law, and commonly known as 
‘playing policy.’’ The fact of such loss, and the 
disclosure of the crime of B. and C., together with a 
full statement of the forgeries of A., he confessed, 
in writing, to his employers, who delivered it to the 
district attorney; and by him it was utilized as the 
basis for divers indictments against A., and for an 
indictment against B. and C. for a felony under 
section 344 of the Penal Code. The evidence to 
support the finding of the grand jury against B. and 
C. was given by A. at the request of the district at- 
torney. After A. was committed, and while held 
without bail, he was visited by the assistant of the 
district attorney having charge of the prosecution 
of the cases involved, who solicited his services as 
a witness for the prosecution on the trial of B. and 
C., and told him at that time, and during three 
other visits made for the same purpose, that if he 
would testify it would be considered in his favor 
by the district attorney and the court in his own 
case; and he was, in fact, advised by said assistant 
to testify, as being the best thing he could do under 
the circumstances of the cases involved; but said 
assistant made no express promise of immunity to 
A. for his evidence. A. finally consenting to testify, 
was then asked by said assistant to plead guilty to 
his own crime of forgery before taking the witness 
stand, saying if he would do so it would help the 
case of The People against B. and C.; and A., com- 
plying, was then used as a witness against B. who 
was convicted, and sentenced. C. was permitted to 
withdraw his plea of not guilty for a plea of guilty, 
and was fined. 

Afterward, when A. was called up for sentence 
under his plea, made as above stated, the district 
attorney in person appeared for the first time in 
charge, and without any reference to the use made 
of A. as a witness (for reasons hereinafter stated) 
moved for sentence, and he was thereupon sentenced 
for the term above mentioned. 

B. and C. had no knowledge of the forgeries of 
A. and so could not be regarded as accomplices with 
him. And although A. could have been indicted, 
asa ‘‘player,” for the same crime charged against 
B. and C. (see § 344, Penal Code), the General Term 
of the Supreme Court, on the appeal taken by B. 





from the judgment below, held, as to the point 
raised on such appeal—that A. was an accomplice 
with B.—that it was untenable. 

Under the facts and circumstances above stated, 
A. petitions for executive clemency on the ground 
of an equitable title thereto, under the rule of prac- 
tice granting immunity for ‘‘ State’s evidence ;” as 
arising from an implied obligation on the part of 
the prosecuting officer by reason of the solicitation 
of the evidence and plea of A. and his compliance 
therewith. 

By way of answer to his petition it was contended 
that his evidence was not ‘State’s evidence,” be- 
cause his offense, and the offense of B., against whom 
he testified, were entirely separate and distinct; and 
further, that the rule he invoked restricted immunity 
to accomplices, or persons accused of the one and 
the same crime. r 

In reply to those objections, A. presented three 
nisi prius cases, viz.: United States v. James Faulk- 
ner, Northern District of New York; People v. 
Charles E. Wallack, and People v. Harry Laurence, 
General Sessions of New York city; which cases are 
as follows: 

One Lester B. Faulkner was singly indicted for 
sending a false statement to the comptroller of the 
currency as to the condition of the Dansville Bank 
on acertain date; and James Faulkner was singly 
indicted for sending a false statement to the comp- 
troller as tothe condition of said bank on another 
date. Wallack, Simmons, and Pell were jointly in- 
dicted for grand larceny ; and Wallack was separately 
indicted for perjury—both offenses growing out of 
a bank matter. Rosanna Leck was indicted for ab- 
duction for immoral purposes; and Harry Laurence 
was separately indicted for the same offense; and 
further indicted for rape as growing out of the same 
transaction. 

On the trial of Lester B. Faulkner, the prosecu- 
tion used James Faulkner as a witness, and after- 
ward called him to plead to his own indictment, 
and he, pleading guilty, was sentenced; but was 
pardoned by the President on the ground that his 
use as a witness against Lester B. Faulkner gave 
him an equitable title to a pardon. 

On the trial of Pell for grand larceny, Wallack 
was used as a witness by the prosecution; where- 
upon that indictment, as to him, and also the in- 
dictment against him for perjury were dismissed 
because he had been used™as a witness against Pell 
for the larceny. 

On the trial of Rosanna Leck, the prosecution 
used Laurence as a witness, and thereafter moved 
for the dismissal of both indictments against him 
on the ground of his use as a witness against Leck, 
and the indictments were dismissed accordingly. 
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It will be observed, that James Faulkner was not, 
technically, an accomplice with Lester B. Faulkner; 
nor was the latter an accomplice with the former in 
his particular offense. And while Wallack was an 
accomplice with Pell in the larceny, the latter was 
not an accomplice with Wallack in the perjury. If 
he had any criminal connection with the latter offense, 
his crime was subornation of perjury, which the law 
designates as a distinct offense from that of perjury. 
See §§ 96, 105, Penal Code. And while Laurence 
might be considered as an accomplice with Leck, 
she certainly could not be regarded as an accomplice 
with him in his offense of rape. See § 278, Penal 
Code. 

By way of rejoinder, the pardoning power, after 
stating that the three cases above cited were care- 
fully considered, declares that neither of them seem 
to give any support to the contention of A. ‘‘In 
all of them,” it says, ‘‘ the crime of which the wit- 
ness was guilty, while not altogether identical with 
that of the person against whom he testified, was 
yet so connected with it that the two might be said 
to constitute different parts of the same transaction, 
and in testifying concerning it the witness neces- 
sarily confessed his own guilt. Such cases are under 
all the authorities within the rule.” But this, it is 
further said, was not so with the offense charged 
against A., and that charged against B., as they 
were entirely separate and distinct. And therefore 
it holds, that there is no good ground for the claim 
that A. is entitled to a pardon on account of the 
assistance given by him in procuring the conviction 
of B. 

As to the statement that neither of said cases 
seems to give any support to the contention of A., 
it does not mean, of course, that his evidence was 
not ‘*State’s evidence,” nor that the rule is re- 
stricted to accomplices; for it is conceded, in respect 
to those conditions, that such cases are within the 
rule. 

In view of the importance of the matter as affect- 
ing a rule of criminal procedure adopted in the in- 
terests of public policy, the decision of the pardon- 
ing power becomes a proper subject for review. 
See, as to public policy, 1 Greenl. Ev., § 411; 
Nickelson v. Wilson et al., 60 N. Y. 362. 

Notwithstanding the cases above cited were, re- 
spectively, so connected that the two offenses 
might be said to constitute different parts of the 
same transaction, still it was not that fact, per se, 
which entitled the witness to immunity, but it was 
the fact that the prosecution, in the exercise of its 
discretion, used the witness under the circumstances 
of the cases; and therefore placed him in a position 
where he necessarily confessed his own guilt. And 
because the prosecution so placed him, he acquired 


title to immunity, even though no express promise 





was made him. And that use bound the prosecut- 
ing officer and the court, as of course, to grant him 
immunity. The authorities on this point are abund- 
ant. 

Now, while it is true that no such connection, as 
that above stated, existed in the cases of A. and B., 
and consequently A., in testifying, was not, from a 
strictly legal point of view, necessarily confessing 
his own guilt; yet as he had given informa- 
tion as to the particular connection which did exist 
between his offense and the offense of B., by reason 
whereof be was induced by the prosecuting au- 
thorities to give evidence before the grand jury 
against B., and was then further induced by the 
prosecutor of the cases to testify against B. on his 
trial, and, as part of the case, to plead guilty to his 
own crime before testifying (so waiving his privilege, 
which constitutes the consideration for immunity, 
vide 60 N. Y. 362, supra), the sole question now is, 
whether that connection, under the proceeding of 
the prosecutor, comes within the purview of the 
rule. 

The principle on which the rule rests has its source 
in the ancient practice of the criminal law in which 
‘‘approvement” formed a part, and consisted of a 
kind of confession of a complicated nature. 1 
Chamb. Enc. (Rev. Ed.) 250. The practice of ad- 
mitting persons as ‘‘ approvers,” or ‘‘ King’s evi- 
dence,” was not stringently restricted to accomplices, 
but applied to any person accused of crime, who 
desired to become an approver in order to obtain a 
pardon. If his application was entertained, he was 
required to confess, under oath, the particular offense 
charged against him, and likewise disclose all 
felonies he knew of. It then remained in the dis- 
cretion of the prosecuting authority whether it 
would best serve the interests of justice to admit 
him as evidence for the Crown against those whose 
offenses le had disclosed, for if he was admitted, 
he had a legal right to a pardon in bar of his own 
crime. Rex v. Rudd, 1 Cowp. 331. 

That practice proved tobe objectionable for 
several reasons, among which was that it presented 
so strong a temptation for a guilty person to charge 
offenses on innocent persons and so, by false evi- 
dence, obtain a pardon for his own crime. It there- 
fore fell into disuse, and in its place came an equit- 
able practice, adopted in analogy to the other prac- 
tice and so modelled as to be received with more 
latitude, which, practically, abrogated the legal 
right toa pardon, but provided for an equitable 
title to a judicial recommendation to the mercy of 
the pardoning power, according to the circumstances 
under which persons accused of crime were used as 
evidence on the prosecution of others. The dis- 
cretion of the prosecuting authority as to availing 
itself of such evidence remained the same as under 
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the law of approvement, so that there could be full 
scope for determining which would best serve the 
purposes of justice—the use or rejection of such evi- 
dence. Rex v. Rudd, supra. See also Lindsay v. 
People, 63 N. Y. 153; 1 Greenl. Ev., § 363; and 
Nickelson v. Wilson et al., supra. 

In Rudd’s case, where the question of the equi- 
table rights of accomplices to immunity is discussed, 
the defendant was in custody on an indictment, 
solely against her, for uttering a forged bond. On 
an application to bail her, it was urged, as one of 
the grounds, that she was an accomplice who had 
given evidence as to an offense of forgery charged 
against others, and was therefore entitled in law 
to be pardoned; “and to a pardon which would 
operate in bar of her own crime.” ‘‘If,” said the 
court, “she had such right, we should be bound ex 
debito justitia to bail her. If she had not such legal 
right but yet came under circumstances sufficient to 
warrant the court in saying that she had a title of re- 
commendation to the King for a pardon, we should 
bail her for the purpose of applying for such pardon. 
It was found however that she was not an accomplice, 
and that the information she had given was not 
truthful or complete; and furthermore that she had 
not given any information as to her own crime 
(which was not so connected with the offense of 
forgery as that in giving her evidence concerning 
that offense she necessarily confessed her own guilt, 
for her offense was committed against persons other 
than those affected by the forgery), and therefore 
she had no claim to any consideration on that 
ground. See Whronicles of Crime or New Newgate 
Calendar, vol. 1, p. 249. Her application was there- 
fore denied. 

But it was said: ‘“‘If she had made a fair and 
full disclosure of all that she knew, and the justices 
had deceived her under a promise or assurance or 
hope of pardon from them, she would be entitled to a 
recommendation to mercy, and in that case I (Lord 
Mansfield) should have been of opinion to bail her, 
though the justices had in strictness no right to 
make such a promise, or give her such assurance.” 

Obviously, Lord Mansfield’s conclusion, con- 
curred in by the other three judges, is based on the 
equitable principle constituting the rule in question. 
It is hardly to be presumed that it was the outcome 
of a whim. 

It is on that principle, as there recognized, and 
which would have availed Mrs. Rudd if she, under 
suggestions. by the justices, had made a fair and 
full disclosure of all she knew, that A. rests his 
equitable claim to a pardon; by reason of the fair 
and full disclosure he made of his own crime, as 
well as that of B. to the prosecutor under his 
solicitation, suggestions, and advice that it would 
be to his interest so to do; and who had full power 





to promise him immunity, and therefore to give 
him assurance of, and to lead him to hope for due 
indemnity for his complete information and truth- 
ful evidence, at the sacrifice of his own rights, in 
securing the conviction of B. 

In no case has the law of the rule as laid down in 
Rudd’s case been disturbed. In Rex v. Lee, R. & 
R. 361, and Rex v. Brunton, id. 454—reported also 
in 1 British Crown Cases, 362, 433 —where the same 
question as that in Rudd’s case—i. ¢., a legal right 
to a pardon— was raised as to one indicted for an 
offense, who had been used as ‘“ King’s evidence” 
on the trial of another for an entirely different 
offense, between which no connection whatever ap- 
peared, nor any inducements held out to the wit- 
ness by the prosecuting authority for his evidence, 
it was decided, that there was no legal objection to 
prosecuting the witness for any offense charged 
against him; that ‘‘it rested entirely in the dis- 
cretion of the judge whether to recommend the 
prisoner in such a case to the Crown for mercy.” 
But these cases do not overrule the principle in 
Rudd's case; nor are they adverse to the contention 
of A. On the contrary, they support his claim; for 
if it was ‘‘entirely”’ in the discretion of the judge 
“whether to recommend the prisoner in those cases 
for pardon, where no connection of the two offenses, 
or solicitation by the prosecutor of the evidence of 
the accused, appear; then, under the facts in the 
case of A., it could not be, logically, ‘‘ entirely ” in 
the discretion of the judge whether to recommend 
him for pardon; for as there was a connection of 
the two offenses by reason whereof his evidence 
was obtained by the act of the public prosecutor, 
who is possessed of semi-judicial functions, and so a 
part of the court, that fact entered into the discre- 
tion, as bound by the principle of equity back of it. 

In all other reported cases on the rule, the con- 
sideration of it was as to its application to the par- 
ticular circumstances of those cases; which com- 
prehended but one crime, Consequently, they do 
not disturb the principle recognized in Rudd's case; 
derived, as shown, from the practice of approve- 
ment, which practice was, us there stated, part of 
the common law, and in force; and is an element of 
the common law of this State under its Constitu- 
tion. ; 

Now as to the explanation of the failure of the 
chief prosecuting officer to refer to the services of 
A. when he moved for sentence on him. 

When he was asked why he opposed the applica- 
tion of A., he answered that his opposition was 
based very largely on the assumption of A. that he 
had a right to a pardon because he testified against 
B. ‘‘ You became,” he said, ‘‘ a witness voluntarily, 
without the slightest understanding that your own 
case should be affected thereby.” But as soon as 
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he was informed by A..that his evidence was solicited 
by the assistant official in charge of the cases, he 
replied that it was ‘‘new matter” to him. ‘I was 
not aware,” he said, ‘‘ that any one from the office 
of the district attorney had solicited you to become 
a witness against B. Had I known it previous to 
your sentence, it would undoubtedly have affected 
my action in the matter.” And some time after- 
ward, he notified A. that he had written to the ex- 
ecutive in aid of his application. 

May not the precedent established by the executive 
in this case—and, apparently, without due weight 
being given to the above views of the district at- 
torney—produce distrust as to the reliance to be 
placed on the assurance of the district attorneys in 
such cases, as being of no equitable efficacy with 
the pardoning power, or the court; and thus prove 
an obstacle in the future to the procuring of evi- 
dence of accused persons, except upon a formal 
stipulation for immunity, which, as is well known, 
always impairs their testimony to a greater or less 
degree? 


CuHar.es G. L. BEDELL. 
Mount Kisco, N. Y., June, 1894. 


The eccentric testator in Lord Lytton’s ‘‘ Money ” 
certainly did not play a more cruel trick upon his 
expectant relatives than a Polish landed proprietor 
named Zalesky, who died in March, 1889, in the 
province of Taurida. This man left a will in a 
sealed packet, marked, ‘‘To be opened after my 
death.” When the envelope was torn off, another 
one was found underneath, with the words, ‘‘ To 
be opened six weeks after the first envelope has 
been opened.” At the end of the six weeks it 
' was found there was a third envelope with the in- 
scription, ‘‘To be opened in a year.” After wait- 
ing impatiently for another twelve months the rela- 
tives found yet another envelope, which said, ‘‘ To 
be opened in two years.” Finally the will was 
opened, when it was found that the testator be- 
queathed 100,000 roubles, or one-half of his fortune, 
to that person among his relatives who should be 
proved to have the largest number of children. 
The other half was to be invested for a hundred 
years, at the end of which time it was to be divided, 
together with the interest, among his descendants. 
It is not to be wondered at that this will has be- 
come the subject of a lawsuit, the family, with one 
exception, declaring the testator to have been of 
unsound mind.—-London News. 


Colonel John Winter, of Montgomery, Ala., who 
has been: fighting the city authorities in the courts 
for twenty-one years in the endeavor to avoid the 
payment of taxes, has been beaten at last, and the 
city treasurer has received his check for $17,260, 
which covers the amounts assessed against him for 
the period named. 





ce ree 


MANDAMUS TO THE SPEAKER ’OF A LEG- 
ISLATIVE ASSEMBLY. 

T was suggested to the writer that a paper on the 
subject above might be of general interest, in 
view of the fact that a contest between the speaker 
of the lower branch of Michigan’s Legislature, and 
one of the members thereof, recently attracted con- 
siderable attention. This application of relator has 
been denied but upon grounds somewhat different 
from those discussed herein. In this case an appli- 
cation has been made to the Supreme Court of the 
State for a writ of mandamus to compel the speaker 
to receive and have placed upon the records of such 
assembly certain objections and counter charges to 
certain statements incorporated in resolutions pre- 
viously adopted by this legislative body, the said 
objections and counter charges being called a pro- 
test. The interpretation of constitutional provisions 
by the courts of the different States, as also the 
point of distinction between such acts of an officer 
of this class, which are purely ministerial, and those 
acts in which a large discretion is allowed in his 
favor, are questions which are more or less involved 
here. With few exceptions the courts of the dif- 
ferent States seem not to have been called upon to 
decide this question, at least directly. In a number 
of cases where the respondent was the chief execu- 
tive of the State, a rather pointed inference is found 
in the opinions of the courts against the use of this 
extraordinary legal remedy when the writ is directed 
toward one of tlie co-ordinate branches of the 
government. Judge Cooley, of Michigan, is hostile 
to any attempt on the part of the judiciary to in- 
terfere with the legislative function and inferentially 
we believe hostile to any interference by the judi- 
ciary with the presiding officer of one of the com- 
ponent parts of the legislative body of the govern- 
ment, while in the discharge of his duties and in 
reference to his official duties either ministerial or 
discretionary. It is true that the Michigan Supreme 
Court has never passed directly upon this question. 
But its fate can well be determined had it come be- 
fore the court while Judge Cooley or Judge Camp- 
bell honored that bench with his presence, as note 
the significant language of Mr. Justice Cooley in the 
case of Sutherland v. Governor, 29 Mich. 324-325: 
‘¢The Legislature, in prescribing rules for the courts, 
is acting within its proper province in making laws 
which the courts, in declining to enforce an uncon- 
stitutional law, are in like manner acting within 
their proper province, because they are only apply- 
ing that which is law to the controversies in which 
they are called upon to give judgment. It is mainly 
by these checks and balances that the officers of the 
several departments are kept within their jurisdic- 
tion, and if they are disregarded in any case, and 
power is usurped or abused, the remedy is-by im- 
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peachment and not by another department of the 
government attempting to correct the wrong by as- 
serting a superior authority over that. which by the 
Constitution is its equal.” And again, ‘‘In these 
cases the exemption of the one department from the 
control of the other is not only implied in the frame- 
work of government, but is indispensably necessary 
if any useful apportionment of power is to exist.” 
The above cited case is the leading Michigan case 
and establishes the position of this court in so faras 
the chief executive is concerned. That there is 
much difference, relatively, between the governor 
of a State and the presiding officer of a deliberative 
assembly, needs no comment. And yet in the case 
of a mandatory process, such as mandamus, issued 
to either one of these oflicials, under the constitu- 
tional provisions or governmental policy, there is 
much in common in the attitude of both toward the 
judicial department of the State. Judge Cvoley 
suggests in the vpinion above referred to, the em- 
barrassment to the court that a refusal on the part 
of the chief executive to comply with its order would 
occasion. The highest tribunal in the State without 
power to enforce its mandate! Truly not an edify- 
ing spectacle to the people whose creatures both 
are. Such an embarrassment would detract from 
the dignity of the court and could not increase re- 
spect for the executive. ‘‘An unseemly conflict if 
not something worse.” And here is the strong line 
of similarity with the relative attitude of the speaker 
of a legislative assembly. How will you enforce 
your mandatory order against him? So far as Michi- 
gan is concerned, at least, he is guaranteed im- 
munity from, arrest ‘‘except for treason, felony or 
breach of the peace ” during the session of the Legis- 
lature. § 7 of art. 4. And presumably the States, 
generally, follow the provision in the Federal Con- 
stitution for thisimmunity. § 6, art. 1, Fed. Const. 
Apparently there is no distinction made as between 
the speaker and other members in this respect. He 
is simply one of a little community chosen to pre- 


side at their meetings. His assembly forms one of 
the component parts of the co-ordinate branch of 
the government to which we look for the passing of 


our written or statute law. Absolutely free from 
interference while thus engaged either from the ex- 
ecutive or judiciary, the other functions of the 
governmental policy. The members of this body 
are the sole judges and jurors upon the question of 
the qualifications of its members. And no appeal 
outside of the assembly would avail aught to keep 
one of its members who had been expelled from 
that body even were the reasons as trivial as those 
of a political nature. See Cooley Const. Lim, (2d. 
ed.), star page 133. This assembly is clothed with 
power to punish for breaches of duty and discipline 
committed within itself, It is a constitutional court 


to try and punish its own members, and there is no 





appeal therefrom. The rules provide for the pun- 
ishment of the speaker. That punishment is im- 
peachment. This must be for corruption, or for 
crimes or misdemeanors, Why is this extraordinary 
latitude allowed to this branch of the Legislature, 
if not to remove as far as possible this legislative 
function from that of the judiciary, or the execu- 
tive? This body has the power to punish its speaker 
to the extent of a removak from office for causes in- 
dicated. In its application to members this power 
may be exercised independent of causes and reasons; 
it may be inferred from the fact of published in- 
stunces, and the fact that courts cannot inquire into 
the justice of the decision, or even so much as examine 
the proceedings to see whether opportunity for de- 
fense was furnished or not. See Cooley Const. Lim. 
(2d ed.) 183; Hiss v. Bartlett, 3 Gray, 468. With- 
out unnecessarily prolonging argument upon this. 
feature of the question it may be here stated that 
either from its constitutional origin or as a necessary 
inherent principle of parliamentary practice, there 
exists always within a legislative assembly the 
power necessary to a proper discipline of its mem- 
bers, as much so, for the time being, as would exist 
within any small well-regulated community of citi- 
zens perhaps. But now the speaker refuses to obey 
the mandate of the court. He intrenches himself 
behind his constitutional privilege. Can he be 
reached by attachment as for contempt? If his 
offense consists in an unsatisfactory exercise of a 
discretionary privilege, we would say decidedly 
not. There are afew cases where the court has per- 
mitted a mandamus to issue against the speaker 
where the act complained of was the refusal to per- 
form a duty purely ministerial and a duty imposed 
by the Constitution of the State. Benton v. Elder, 
31 Neb. 169. 

The Supreme Court of Nebraska had previously 
held against the issuing of this writ in such cases 
especially where the duties sought to be enforced 
were of a purely discretionary character. In the 
case above the language of the court is: ‘‘In these 
examples the court observed the literal sense of 
article 2 of the Constitution, construing its meaning 
and intent to be, that the respective duties incum- 
bent upon and applicable to each separate depart- 
ment of the government is confined to it alone; but 
it did not take the view, nor can it now, that 
where an officer of either the legislative or ex- 
ecutive department or the judicial, shall refuse to 
execute an imperative duty imposed by law upon 
the office of the incumbent to the detriment and pre- 
judice of a citizen or of the public, that through 
this constitutional provision, while the courts have 
full power of redress in cases of delinquent judicial 
officers, they are prohibited from considering any 
flagrant violation of the Constitution or of laws by 
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officers of other departments, lest the courts trench 
upon their prerogative. Nosuch limited and sinister 
construction can be placed upon the second article 
without violating the spirit of the first and violating 
many of its provisions. In the recent application 
for mandamus of Bates, relator, against the governor 
and the State board of canvassers to certify the elec- 
tion of the relator to a judicial office, we held that 
in a proper sense, to enforce the performance of a 
ministerial duty which the law especially enjoins as 
incident to an officer, the writ would issue against 
officers of the executive department and even against 
the supreme executive authority.” This is all very 
good, but in the event of its being done, and the 
governor, a pugnacious person, insisting upon his 
prerogative, refuses to obey its mandate, how would 
the court enforce its order? Would it not end, as 
Judge Cooley suggests, in ‘‘ unseemly conflict or 
’ something worse?” This opinion ‘‘ smacks of the 
same sentiment” as Chief Justice Agnew’s dissent- 
ing opinion in Governor Hartranft’s Appeal, 85 Penn. 
St. 433. This dissenting opinion of Judge Agnew 
is an able exposition of the relative powers of the 
co-ordinate branches of government under the Con- 
stitution. As to the claimed superiority of the 
judiciary he says: ‘‘ There never was a time when it 
has not been engaged in passing upon the acts of 
both the other branches, in resolving the constitu- 


tionality and interpretation of the laws, and the 


regularity of executive acts. This needs no citation 
of authority.” ‘‘Itis idle,” says Chief Justice Gib- 
son, ‘‘to say the authority of each branch is defined 
and limited in the Constitution, if there be not an 
independent power able and willing to enforce its 
limitation.” From its very position it is apparent 
that the conservative power is lodged with the judi- 
ciary, while in the exercise of its undoubted right 
is bound to meet every emergency.” ‘‘It has be- 
come,” he adds, “the duty of the court to temporize 
no longer, but to resist temperately, though firmly, 
any invasion of its province whether great or small. 
How futile would be the judicial power to punish 
crime, or vindicate innocence, if the governor, hav- 
ing exclusive knowledge of the facts bearing upon 
either, could defy the process of the law at pleasure.” 
This is a leading Pennsylvania case. The question 
at issue was whether or not the governor of Penn- 
sylvania could while engaged in and about the 
official duties of his office be subject to the summons 
of the court, or grand jury sitting in one of the 
jurisdictions of the State, to give evidence of certain 
official communications to his office. The court in 
a majority opinion held not. The governor being 
invested with large discretionary power in order to 
carry out the duties of his office under the Consti- 
tution, and with those discretionary powers no in- 
terference should be allowed, and even when such 





duties are purely ministerial such a course would be 
in derogation of the policy of State government and 
not according to the Constitution. But Mr. Chief 
Justice Agnew further in his opinion uses the strong 
language: ‘‘In a government of law instituted by 
a free people for their own benefit, there is no royal 
prerogative to do nothing wrong and therefore there 
can be no representation of their dignity such as 
can strike down their law and prevent its adminis- 
tration by its appropriate functionary.” On no 
ground of the Constitution, law, public justice, 
State policy or sound reason can I discover any ex- 
emption of any officer in the State, high or low, 
from the common duty all citizens owe to the due 
administration of justice.”” However, the majority 
of the Pennsylvania court refused to indorse the 
views of the learned chief justice, but claimed for 
the chief executive of a State an immunity consonant 
with the Constitution and public policy. 

As before suggested, there are a number of cases 
and courts in which the governor of the State has 
been the respondent in this kind of proceeding: 
Jonesboro, etc., Turnpike Co. v. Brown, 8 Baxt. 
(Tenn.) 490. This was an application for mandamus 
to compel the governor of Tennessee to issue certain 
bonds to the Turnpike Company. These bonds, it 
was alleged, the Legislature has authorized the issue. 
The court observes, “(as to purely executive or 
political functions devolving upon the executive, or 
as to duties necessarily involving the exercise of 
official judgment and discretion, we think it may 
be safely assumed that mandamus will not lie,” citing 
High on Ex. Leg. Rem., § 118. As to duties of a 
ministerial nature and involving no element of dis- 
cretion, which have been imposed by law upon the 
governor of the State, the authorities are exceed- 
ingly conflicting and indeed utterly irreconcilable. 
Upon the one hand it is contended and with much 
show of reason that as to duties of this character 
the general principle allowing relief by mandamus 
against ministerial officers should apply, and the 
mere fact of ministerial duties having been required 
of an executive officer should not deter the courts 
from the exercise of their jurisdiction. Upon the 
other hand, it is held that under the structure of pur 
government with its three distinct departments, ex- 
ecutive, legislative and judicial, each department be- 
ing entirely independent of the other, neither branch 
can properly interfere with the duties of the other. 
And as to the nature of the duties required of the 
executive officer by law, and as to his obligations 
to perform these duties, it is entirely independent 
of any control of the judiciary.” This latter doc- 
trine seems to have the clear weight of authority in 
its favor. See Hawkinsv. Gov., 1 Ark. 570; Bisbee 
v. Drew, 17 Fla. 67; Low v. Towns, 8 Ga. 360; 
People v. Bissell, 19 Ill. 229; People v. Yates, 40 





= SS eS oe OS 


THE ALBANY LAW JOURNAL. 439 











id. 126; State v. Warmouth, 22 La. Ann. 1; Jn re 
Dennett, 32 Me. 508; Sutherland v. Gov., 29 Mich. 
320; Rice v. Gov., 19 Minn. 103; State v. Gov., 39 
Mo. 388; Inquiries by Gov., 58 id. 369; State v. 
Gov., 25 N. J. Law, 331; Mauran v. Smith, 8 R. I. 
192; Houston Ry. Co. v. Randolph, 24 Tex. 317; 
Turnpike Co. v. Brown, 8 Baxt. 490; Vicksburg & 
M. Ry. Co. v. Lowry, 61 Miss. 102. While the 
courts of Ohio, Alabama, California, Maryland, 
North Carolina and perhaps others favor the juris- 
diction of the court where the duties to be per- 
formed are shown to be ministerial. In Alabama 
the Supreme Court issued a mandamus against the 
speaker, compelling him to sign the usual order on 
which a member might obtain his per diem com- 
pensation, there having been a refusal to sign in the 
case of this particular legislator. It is also the fact 
that the Supreme Court of Ohio has practically held 
that a writ of mandamus will lie against a legislative 
officer. The court of that State in a case of an 
officer who required a certificate as to his election 
from both branches of the Legislature, one house 
certified that his name was Samuel and the other 
that it was Lemuel. In its finding the cofrt makes 
this statement: ‘‘ Should the speaker refuse to sign 
such certificate, a contingency by no means prob- 
able—power is vested in the court to compel him.” 
It has been held that a mandamus would lie to 
compel the performance of duties purely ministerial 
in their nature, and when they are so clear and 
specific that no element of discretion is left in their 
performance. But as to acts or duties necessarily 
calling for the exercise of judgment and discretion 
on the part of the officer or body at whose hands 
their performance is required, the writ will not lie. 
State v. Parish of St. Barnard (La. ), 2 South. Rep. 
305. Again a mandamus can only issue in cases 
when the act to be done is merely ministerial and the 
relator is without other adequate remedy. United 
States v. Guthrie, 17 How. 284; United States v. 
Seaman, id. 225. But where certain powers and 
duties are confided to such officer, involving the 
exercise of judgment and discretion, there exists no 
power in the courts by any of its processes to act 
upon the officer so as to interfere with the exercise 
of that judgment while the matter is properly be- 
fore him for action. United States v. Seaman, 17 
How. 225; United States v. Guthrie, id. 284; 
Com’r of Pat. v. Whiteley, 4 Wall. 522; United 
States v. Com., 5 id. 563. The case before the 
Michigan court, Barkworth, relator, comes under 
the section of the State Constitution providing for 
the right of protest. Section 10 of article 4 reads 
as follows: ‘‘ Any member of either house may dis- 
sent from and protest against any act, proceeding, 
or resolution which he may deem injurious to any 
person or the public, and have the reason of his 





dissent entered on the journal.” A kindred right 
to that of petition is claimed under this constitu- 
tional provision. That if a petition sent in due 
form to the Legislature had been refused there is 
power somewhere to compel them to receive it. If 
this power is inthe Supreme Court and that fune- 
tion of the government would interfere in the one 
case, it would inferentially have jurisdiction in the 
matter of the protest. Each house of the Legisla- 
ture keeps a journal of its proceedings which is a 
public record and of which the courts take judicial 
notice. If it should appear from these journals that 
any act did not receive the requisite majority or 
that in respect to it the Legislature did not follow 
any requirement of the Constitution, or that in any 
other respect the act was not constitutional, . the 
courts may act upon this evidence, and declare their 
action void. But when the Legis]ature is acting in 
the apparent performance of legal functions every 
reasonable presumption is to be made in favor of its 
action. It will not be presumed in any case from 
the mere silence of the journals that either house 
has exceeded its authority, or disregarded a consti- 
tutional requirement in the passage of legislative 
acts, unless where the Constitution has expressly re- 
quired the journals to show the action taken, as for 
instance where the ayes and nays are required to be 
taken. See Cooley Const. Lim., star page 135; 
Supervisors v. People, 25 Ill. 181. 

It was the desire of the relator in this Michigan 
case, without any doubt, to make a strong counter 
showing, politically, to resolutions previously passed 
by the majority of this branch of the Legislature. 
He did it in way of a protest. Now comes the 
question, did the speaker in refusing to receive for 
record this protest so-called, act within the ordinary 
discretionary powers of a presiding officer of a legis- 
lative body, or did he violate a provision of the 
organic law, the Constitution? When the Constitu- 
tion in explicit terms imposed upon him the duty to 
see thut such and such a duty was to be performed, 
it would seem that large discretionary power is 
lodged, of necessity, in the hands of the speaker of 
a legislative assembly. Is he not to be the judge, 
largely, of the pertinence or impertinence of the 
language used in petitions or protests? His action 
in this case was dictated by an alleged want of 
propriety, we believe, in the language in which this 
proposed protest was couched. There can be no 
kind of question, we believe, that to decide whether. 
or not a protest is couched in proper language is 
purely within the province of the speaker of a legis- 
lative assembly. If a proper protest, under an ex- 
press provision in the Constitution providing for its 
reception, perhaps the exercise of discretion is not 
left with the speaker. It has been decided in the 
House of Representatives under the Federal Constitu- 
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tion that it is not a matter of right and parliament- 
ary privilege to have received and entered upon the 
journal a protest of members against the action of 
the house. Cong. Globe, 1, 31, pp. 1579, 1588; 
See also Journal 2, 45, pp. 921-927. And in Jour- 
nal 2, 83, p. 451, a demand to enter a protest upon 
the journal does not present a question of privilege. 
But in the case of the National House of Represen- 
tatives there is no constitutional provision imposing 
this duty. 

Under a clause like this one in the Michigan 
Constitution, may not the right to protest be- 
come almost as sacred as the right to petition? 
Of this right Judge Cooley says, referring to the 
section of Constitution in the State tax cases (54 
Mich. 382): ‘‘ This section gives the people and was 
intended to give to the people the right to present 
their views to the Legislature on any subject which 
is of legislative cognizance. The members of this 
commission had an undoubted right from day to 
day and from hour to hour to put their views on 
proposed changes in their bill before the Legislature 
in the form of petitions, and that body could not 
have refused to receive the petitions.” Judge Story 
upon the matter of petition says, ‘‘It is impossible 
that it would be practically denied until the spirit 
of liberty had wholly disappeared and the people 
become so servile and debased as to be unable to 
exercise the common privileges of freemen.” 
Whether there is such kindred relation between 
these constitutional rights has yet to be determined. 
—Percy L. Edwards, in Central Law Journal, June 
1, 1894. 


In Egypt divorce comes even easier than in Dakota. 
Our consul to the court of the Khedive tells of an 


altercation that took place between one of his most 
trusted servants and a veiled lady, his wife, which 
squabble resulted in divorce in less than five minutes, 
The scene opened with reproaches emanating from 
the woman. ‘‘Take care,” warned the man. ‘I 
put you from me!” Nothing daunted, the virago 
continued until the exasperated man again repeated, 
‘*T put you from me.” Still the torrent of abuse 
flowed unceasingly. Worried beyond endurance, 
the servant entered the house and secured 30s. out 
of his year’s salary of £10 and returning to the 
woman said: ‘‘Here is your dowry—now for the 
third and last time I repeat: ‘I put you from me.’” 
, At these words the woman went her way and the 
astonished American learned that he had witnessed 
divorce proceedings, for in Egypt the assertion, ‘I 
put you from me,” made three times to a wife by 
her husband, constitutes a solemn divorce without 
alimony, and once the words are said, the woman 
has no right to any further support from the man. 
— Omaha Bee. 





CERTIFIED CHECK-—LIABILITY OF 
DRAWER. 


OHIO SUPREME COURT, FEBRUARY 27, 1894. 


OysTER AND Fish Company Vv. Bank. 

Where the drawer of a check, before delivering it to the payee, 
has it certified as good by the bank upon which it is 
drawn, and the payee presents it in due season for pay- 
ment, and gives due notice to the drawer of its non-pay- 
ment, and the bank had failed at the time of presentment 
for payment, the drawer will not be discharged from lia- 
bility on the check. 

Ree to the Circuit Court of Hamilton county. 

4 The original action was commenced before a 

justice of the peace of Cincinnati township, Hamil- 
ton county. On appeal to the Court of Common 
Pleas, the National Lafayette Bank, now defendant 
in error, filed its petition against the Cincinnati 
Oyster and Fish Company, now plaintiff in error, to 
which a general demurrer having been sustained, 
an amended petition was filed. To the amended 
petition also a general demurrer was interposed, but 
overruled. Thereupon the Cincinnati Oyster and 
Fish Company, defendant below, filed an answer, 
and the cause came on to be heard upon the plead- 
ings and evidence, and was, by request of parties, sub- 
mitted to the court without a jury. Judgment was 
rendered in favor of the bank, to which the defend- 
ant below excepted. A bill of exceptions, contain- 
ing the facts agreed to by counsel for the parties to 
the cause, was presented to the court and allowed ; 
and the Circuit Court, on petition in error, affirmed 
the judgment of the Court of Common Pleas, To 
reverse the judgment of the Circuit Court this pro- 
ceeding in error was instituted. A further state- 
ment of facts necessary to a proper understanding 
of the question involved in the case will be found 
in the opinion. 


W. W. Symmes, for plaintiff in error, 
Healy & Brannan, for defendant in error. 


Dickman, C. J. The plaintiff in error, the Cin- 
cinnati Oyster and Fish Company, is a corporation 
organized under the laws of Ohio, and the defend- 


| ant in error, the National Lafayette Bank, is a cor- 


poration organized under the laws of the United 
States. 

In June, 1887, the Lafayette Bank received from 
a banking correspondent in Michigan, for col- 
lection, a sight draft for $54, drawn upon the plain- 
tiff in error. On the 20th day of June, 1887, the 
plaintiff in error, on receiving the draft from the 
Lafayette Bank, gave to that bank in exchange, its 
check for $54, already, by the procurement of the 
plaintiff in error, certified by the Fidelity National 
Bank of Cincinnati, Ohio. 

The following is a copy of the check and its cer- 
tification: 
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“ No. 344. CrIncinnaTI, June 20, 1887. 
The Fidelity National Bank pay to the order of the National 
Lafayette Bank, fifty-four dollars. 
$54.00 THE CINCINNATI OYSTER AND FisH CoMPANY. 


STEPHEN CHASE, 
Superintendent. 
(Certification. ) 
Good for $54.00 when properly indorsed. 
Fipetity NATIONAL BANK. 
Amoi BaLpwin, Cashier.” 


On the same day, the 20th day of June, the 
amount of the check was at once credited by the 
Lafayette Bank to the account of its banking cor- 
respondent. The check was duly indorsed and duly 
presented to the Fidelity National Bank on the 21st 
day of June, 1887, and payment was refused, the 
Fidelity Bank having failed and closed its doors. 
The check was duly protested on the same day for 
non-payment, and notice of such non-payment was 
served upon the plaintiff in error at its place of 
business in Cincinnati. 

Demand of payment of the check was made upon 
the plaintiff in error, and payment was by it re- 
fused. 

At the time of the transaction between the parties 
to this cause, it was usual and customary for banks 
and bankers in Cincinnati, to send notices to per- 
sons owing accounts at banks, that ‘“ checks on 
other banks are not received in payment for drafts, 
after half-past one o’clock unless certified;” and 
for those receiving such notices to take up and pay 
off drafts or other mercantile paper with certified 
checks. But while it was thus the general rule of 
banks and bankers to require checks offered in pay- 
ment of drafts, notes or other mercantile paper, 
after half-past one o'clock, to be certified, that rule was 
not such that it might not be permitted to go unob- 
served if the party receiving the check was satisfied 
that it was good or that the party drawing it was 
responsible. ’ 

The record presents only one question that claims 
our consideration, and that is, can the drawer of a 
certified check be held liable for its payment, where 
it is certified by the bank at his own instance, re- 
quest or procurement before he delivered it to the 
payee? 

Among the numerous definitions of checks which 
the text-writers give, that of Mr. Daniel, in his 
treatise on Negotiable Instruments (§ 1566), has been 
very generally approved. A check is there defined 
as ‘‘adraft or order upon a bank or banking-house, 
purporting to be drawn upon a deposit of funds for 
the payment, at all events, of a certain sum of 
money, to a certain person therein named, or to him 
or his order, or to bearer, and payable instantly on 
demand.” It is an absolute transfer or appropria- 
tion of so much money in the hands of the drawee. 
If the payee or holder presents the check for pay- 
ment before the close of banking hours on the next 
day after its date, and payment is refused, the 
drawer, if duly notified, will be liable. And the 





drawer will not be discharged from liability by the 
delay of the holder to make presentment and give 
notice of dishonor, unless he has suffered loss 
thereby; and if the bank remains solvent, and the 
fund upon which the check is drawn is unaffected 
by the delay, the liability of the drawer continues, 
ordinarily, in full force. 

The certification of the check by the bank as 
‘* good,”’ procured by the drawer on his own mo- 
tion, before its delivery to the payee, will not re- 
lieve the latter from the necessity of making due 
presentment and giving due notice of its dishonor, 
if he would hold on to the liability of the drawer; 
nor will such a certification discharge the drawer 
where the bank becomes insolvent, if the payee uses 
the proper diligence in presenting the check for 
payment, and giving notice of its dishonor, In 
other words, where the drawer of the check delivers 
it already certified, the relations 6f the payee or 
holder and the drawer are not affected by the cir- 
cumstance that the check is certified; their duties 
and obligations toward each other remain the same 
as they would have been had the check not been 
certified. 

Upon presentation of the check by the drawer to 
the bank for certification, it becomes manifest that 
it is designed to be negotiated, and that the drawer, 
to facilitate its negotiation, seeks to strengthen his 
own obligation by adding it to that of the bank, 
The certification becomes an acknowledgment by 
the bank that the drawer has funds on deposit, 
which the bank will pay over to the holder of the 
check upon its being presented. Assurance is 
thereby given to the payee that the check has not 
been drawn without provision to meet its payment. 
A check so certified, when offered in ‘taking up 
drafts, notes or other mercantile paper, if it is re- 
ceived too late to pass through the clearing-house 
on the day when offered, may inspire confidence 
that when presented the next day for payment it 
will not be dishonored. But such an enlargement 
of the security is not to be construed into an abso- 
lute discharge of the drawer of the check. By sim- 
ply receiving the check in the form in which it is 
presented, the holder does not make the drawee his 
sole debtor, as when, after becoming the owner, the 
holder procures the certification of the check—thus 
voluntarily making the bank upon which it is drawn 
his sole debtor, and releasing the drawer. Born v. 
Bank, 123 Ind. 78. 

It is said however in behalf of the plaintiff in 
error that the drawer of the check in dispute caused 
it to be certified by the requirement of the Lafay- 
ette Bank. The record does not lead us to that 
conclusion. It is not anywhere stated that the no- 
tice was sent to the-plaintiff in error that checks on 
other banks would not be received in payment for 
drafts after one and a half o’clock unless certified. 
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The bank notified the plaintiff in error that it held 
for collection the sight draft received from its bank- 
ing correspondent in Michigan, but what else that 
notice contained does not appear, as the notice 
itself was not offered in evidence. As agreed by 
counsel for the parties to the cause, the plaintiff in 
error received from the Lafayette Bank the sight 
draft, ‘‘and, in exchange therefor, gave his check, 
already, by its procurement, certified by the Fidel- 
ity National Bank.” The fact that when the check 
was thus given it had already been certified by the 
procurement of the plaintiff in error, would in itself 
preclude the idea that the bank had procured it to 
be certified. Moreover the rule requiring checks 
offered after half-past one o’clock in payment of 
drafts to be certified, was not an invariable one, but 
its enforcement was dependent upon whether the 
party receiving a check was satisfied that it was 
good, or that the party drawing it was responsible. 
If the check on the Fidelity National Bank had 
been uncertified it would not be contended that it 
was taken in absolute and final discharge and satis- 
faction of the sight draft. It would rather be 
deemed to have been taken in payment on the con- 
dition that it should be paid when presented. An 
uncertified check, if given in the ordinary course of 
business, and unattended by especial circumstances, 
is not presumed to be received as absolute payment, 
even if the drawer have funds in the bank. The 
holder is not bound by receiving it, but may treat 
‘it as a nullity if he derives no benefit from it, pro- 
vided he has been guilty of no negligence which 
has caused an injury to the drawer. 
(8th ed.) 736. The payee to whom the debt is ow- 
ing may demand money in lieu of a check, in the 
absence of an express agreement. No implication 
arises from the mere fact that the drawer has pro- 
cured the check to be certified, that it is accepted 
as money or currency. The rule has been laid down 
in New York, that by the act of certification the 
bank undertakes for only two facts, viz., the genu- 
ineness of the drawer’s signature, and the suffi- 
ciency of his account to meet the demand of pay- 
ment; that it vouches for nothing further, either in 
the body of the check or indorsed upon it. Bank 
v. Bank, 59 N. Y. 67. While the act of certifica- 
tion may increase the negotiability of the check in 
the market, it cannot be regarded as evidence of 
the solvency of the bank, and, per se, gives rise to 
no presumption that a check is accepted in pay- 
ment as money. It was said in Born v. Bank, supra: 
- **It neither represents nor touches the question of 
the solvency of the bank upon which it is drawn. 
There is therefore no just reason for concluding 
that the party who takes a certified check in the or- 
dinary course of business assumes the risk of the 
solvency of the bank chosen by the drawer of the 


2 Pars. Cont. 








check as his place of deposit. * * * The cer- 
tification of a check is not intended to convey to 
the person to whom it is offered an assurance that 
the bank upon which it is drawn is solvent, for 
there is nothing in the nature of the transaction nor 
in the form of the contract which authorizes the in- 
ference that any of the parties expected or intended 
that it should have that effect.” 

The question of the drawer’s liability on a check, 
procured by him to be certified before delivering it 
to the payee, has received the consideration of the 
Supreme Court of Massachusetts in the cases of 
Head v. Hornblower, and Minot v. Russ, 156 Mass. 
458. In the opinion by Field, C. J., a marked dis- 
tinction is drawn between checks presented for cer- 
tification by the drawer, and those whose certifica- 
tion is procured by the payee or holder. It was 
there held, that when the payee or holder of a check 
presents it for certification the bank knows that it 
is done for the convenience or security of the holder. 
The holder could demand payment if he chose, and it 
is only because instead of payment the holder desires 
certification that the bank certifics the check in- 
stead of paying it. In the opinion it is said: ‘‘ The 
weight of authority is that if the drawer, in hisown 
behalf, or for his own benefit, gets his check certi- 
fied, and then delivers it to the payee, the drawer 
is not discharged; but that if the payee or holder, 
in his own behalf, or for his own benefit, gets it cer- 
tified instead of getting it paid, then the drawer is 
discharged. We are of opinion that this view of 
the law rests on sound reasons, * * * If per- 
sons receive checks uncertified, and then present 
them to the bank for certification instead of pay- 
ment, the certification should be considered as dis- 


charging the drawer.” ; 

A check being payable immediately on demand, 
the holder has no right to demand from the bank 
any thing but payment of the check; and the bank 
has no right, as against the drawer, to do any thing 


else but pay it. Dan. Neg. Inst., § 1601. Where 
therefore the holder, instead of demanding and re- 
ceiving the money, has the check certified, and 
leaves the money in the bank subject to future 
draft, he enters into independent contractual rela- 
tions with the bank not contemplated by the 
drawer, and to which the drawer is not a party. 
Instead of receiving payment, as he might and 
should have done, he chooses to accept in place of 
payment an express executory agreement by the 
bank to pay the check to the holder when presented 
for payment at any time thereafter. Bank v. Jones, 
137 Ill. 634, 

In contemplation and by operation of law the 
holder is in the position of having actually drawn 
out the funds from the bank, and redeposited them 
to his own credit, and caused a certificate of de- 
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posit to be issued to him therefor. It is evident 
that the drawer is thereby made to stand in a dif- 
ferent relation to the payee and holder from what 
he would were the check certified by his own pro- 
curement prior to its delivery to the payee. 

We find no error in the record that would justify 
a reversal of the judgment of the court below, and 
the judgment of the Circuit Court is therefore af- 
firmed. 


OBSCENE LITERATURE JUDICIALLY 
CONSIDERED. 


OME years ago an English censor of public 
morals prosecuted a London publisher for 
bringing out a new edition of the works of Rabelais, 
The indictment was a most amusing document, de- 
scribing the objectionable literature as having been 
written by ‘‘one Rabelais.” Thereupon one Charles 
Algernon Swinburne took up the cudgels, ‘and be- 
rated the honest Philistine who instituted the pro- 
ceeding, in a pamphlet in which vituperation ran 
mad. This case has had a recent parallel in New 
York, Mr. Anthony Comstock having endeavored 
to restrain the receiver of a publishing house from 
offering for sale copies of works of one Fielding, 
one Ovid, one Boccaccio and one Rousseau. With 
equal reason, as Mr. Swinburne suggested, the purist 
crusade should extend to the writings of one Chau- 
cer and one Shakespeare. ' 
Fortunately, Judge O’Brien and his associates 0 
our Supreme Court, with whom he consulted, took 
the cultured and not the Philistine view of what is 
necessary for the protection of public morality. 
Judge O’Brien’s opinion (Jn re Worthington Com- 
pany, June 22, 1894) is thoroughly enlightened, but 
perfectly conservative in sentiment, adequately and 
briefly covering the whole ground, concluding as 
follows: 


‘*What has become standard literature of the English lan- 
guage—has been wrought into the very structure of our splen- 
did English literature—is not to be pronounced at this late day 
unfit for publication or circulation and stam with judicial 
disapprobation as hurtful to the community. The works 
under consideration are the product of the greatest literary 
genius. Payne’s “ Arabian _— is a wonderful exhibition 
of Oriental scholarship, and the other volumes have so long 
held a supreme rank in literature that it would be absurd to 
call them now foul and unclean. A seeker after the sensual 
and degrading parts of a narrative may find in all these works, 
as in those of other great authors, something to satisfy his 
pruriency. But to condemn a standard literary work because 
of a few of its episodes would compel the exclusion from cir- 
culation of a very large proportion of the works of fiction of 
the most famous writers of the English language. There is no 
such evil to be feared from the sale of these rare and costly 
books as the imagination of many, even well-d , people 
might apprehend. ‘They rank with the higher literature, and 
would not be bought nor tame by the class of people 
from whom unclean publications ought to be withheld. They 
are not corrupting in their influence upon the young, for they 
are not likely to reach them. I am satisfied that it would be 
a wanton destruction of property to prohibit the sale by the 
receiver of these works—for if their sale ought to be prohibited 
the books should be burned; but I find no reason in law, 
morals or expediency why they should not be sold for the 
benefit of the creditors of the receivership. The receiver is 
therefore allowed to sell these volumes.” 


It is perfectly legitimate to recognize and protect 
literary works simply on the ground that for gene- 
rations they have been ranked as classics. Interest- 
ing questions might arise over new books contain- 





ing salacious passages, which would have to be 
solved by considering the works intrinsically. A 
year or two ago Professor Boyesen wrote an article 
protesting against the ‘‘ young girl” as a controlling 
factor in fixing the standard of modern English 
literature. His remarks applied more especially to 
the literature of life and manners ; and the gravamen 
of his complaint was that, by reason of constraint 
to include nothing which could bring the blush of 
shame to the cheek of modesty, English and 
American novelists convey only incomplete and 
emasculated pictures of human life. A great deal 
of such of this constraint as exists springs not from 
fear of legal penalty; but from the commercial 
motive to make a book available for general circu- 
lation, and therefore widely salable. A writer must 
make his election as to how general an audience he 
will address, and whether, for the sake of treating 
the more serious problems or the more passionate 
phases of life, he will risk having his production 
tabooed by the guardians of youth and simple- 
minded and squeamish persons generally. Where 
a production is put forward as legitimate literature, 
and it is claimed, on the other hand, to be a merely 
pornographic production, the test must be whether 
it offers a fairly typical study of life, in which the 
episodes, objectionable in themselves, are subsidiary 
to a larger purpose. And as essential morality, as 
well as delicacy and reserve in the matter of expres- 
sion, have materially increased during the nine- 
teenth century, Boccaccio and Fielding would not 
be in point as precedents on the defense to a prose- 
cution for publishing or circulating modern obscene 
literature.--New York Law Journal. 





TRIAL WITHOUT A JURY. 


HE Sturges-Farwell case was submitted to the 
learned and veteran Chancellor Tuley, by agree- 
ment, under the statute of 1887, without a jury, 
whose decree under that act is final, and thousands 
of dollars cannot be wasted in costs, and years of 
time spent in carrying the case through the higher 
courts. The question arises, could not parties in 
general, by submitting their cases under this statute, 
secure speedy justice and save heavy bill of costs. 
In this Sturges-Farwell case several hundred thou- 
sand dollars were in controversy. Judge Tuley en- 
tered his decree a few days since. The attorneys of 
Sturges are sure that they have succeeded in the 
case, and the attorneys of the Farwells are just as 
sure that they have come off victors. It is a pretty 
sure indication that the Goddess of Justice has held 
the scales with an even hand when both sides are 
satisfied. The passage of the statute, under which 
this case was submitted, was secured by the influence 
of Judge Tuley. Hurd’s Revised Statutes, 1893, 
page 1085.—Chicago Legal News, June 238. 
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Rotes. 


N Iowa judge has just rendered a unique decis- 
ion. He has discharged a man and his wife, 
charged with conspiracy, on the ground that it takes 
two persons to make a conspiracy and husband and 
wife are one. This decision should be brought to 
the attention of Mr. W. S. Gilbert who would un- 
doubtedly find it useful for comic opera purposes, 

Being nobody in particular, Mr. Bailey was placed 
last on the list of speakers. The chairman introduced 
several speakers whose names were not on the list, 
and the audience were tired out, when he said: 
‘*Mr. Bailey will now give us his address.” ‘My 
address,” said Mr. Bailey, rising, “is No. 45 Lough- 
boro Park, Brixton Road, and I wish you all good 
night.”-— Youths’ Companion. 

An Incorruptible Public Servant Speaks: ‘If 
the gambling-houses of this town,” said the alder- 
man from the ’steenth ward, red with righteous in- 
dignation, ‘‘are held up by the police authorities 
and those above them to the tune of $500 a month, 
I say it’s an infernal shame! The high officials who 
take that money,” he added, striking the desk be- 
fore him with clenched fist, ‘‘must divvy! ”’—Chi- 
cago Tribune. 


An interesting state of affairs is presented to the 
governors of North Carolina and Tennessee. 


Two 
men, Hall and Handy, while standing in Cherokee 
county, North Carolina, fatally shot one Bryson, 
who was standing across the line in the State of 
Tennessee. The Supreme Court of North Carolina 
disclaimed jurisdiction, and the murderers were re- 
leased. But they were immediately rearrested and 
their extradition demanded as fugitives from Ten- 
nessee justice. They resist extradition on the 
ground that they are citizens of North Carolina, had 
not been in Tennessee, did not commit the crime 
there, and therefore are not fugitives from the Ten- 
nessee courts. 

Apropos of the hit which the Swiss abolitionists 
have made in protesting against the execution of 
the capital sentence by any other means than the 
sword, and thus, in effect, rendering it nugatory, it 
is mentioned in Heard’s ‘‘ Curiosities of the Law 
Reporters” that a prisoner in this country was con- 
victed of a capital felony, and was sentenced to be 
punished by transportation. On error the judgment 
was reversed, because he was not sentenced to be 
hanged, and he was discharged. The same author- 
ity tells us that in the reign of Charles II, one 
Walcot was executed for the Rye House Plot, and 
twelve years after his execution a writ of error was 
brought, and his attainder reversed, because in the 
record of his sentence it had not been stated that 
his entrails should be burnt while he was alive.— 
Pall Mall Gazette. 








A great deal depends on the way questions are 
put. Some years ago in the Rochester University 
it was the custom of the janitor to ring a bell at the 
close of each hour, as a signal to the professors in 
the recitation-rooms that there was to be a change 
of classes. On one occasion, a class had been dis- 
missed shortly before the proper time, and some of 
its enterprising members conceived the happy idea 
of turning back the hand of the clock in the main 
hall, misleading the janitor and having a long play 
spell. As a result the recitations were thrown into 
confusion and the boys had a great lark. Dr. An- 
derson undertook to investigate the tampering with 
the clock. He summoned one young fellow whom 
he suspected, and whose frankness he could depend 
on, and questioned him to no purpose. We shall 
call the witness Mr. Blank, because that is not the 
name under which he is so well known and popular 
among us’ The boys asked what had taken place 
between him and the president, and he said: ‘‘ The 
doctor looked at me grimly and asked: ‘ Mr. Blank, 
did you turn back the hand of that clock?’ And I 
answered: ‘ Nosir, I did not.’ He asked: ‘Did you 
see anybody turn back the hand of that clock?’ 
and I answered ‘No, sir, I did not.’ He remarked: 
‘You may go, sir,’ and [ left.” Mr. Blank added 
serenely: ‘‘If*he had asked me who stood on my 
shoulders to turn back the hands of that clock I 
should have had to tell him.” 

‘*T hardly think that I would ‘recommend the 
following method of procedure to young profes- 
sional men, as a rule,” said a well-known lawyer, 
‘‘although in my case it was eminently successful. 
Besides I had already made my beginning and 
started my pile, so it was really calculation on my 
part, uot youthful extravagance. After I had prac- 
tised my profession for several years, and had estab- 
lished a very good business, I was offered the post 
of first secretary of legation to one of the largest 
capitals of Europe. As it was sure to be socially a 
delightful experience, I could not resist the temp- 
tation; so I arranged my affairs, accepted the ap- 
pointment, and passed three or four years most 
charmingly. On my return however Nemesis 
awaited me! I found that my practice was practi- 
cally nil. Other people had come to the fore in my 
particular line, and I was forgotten, while my re- 
sources on account of the constant drain and no in- 
crease were almost completely exhausted. Well, 
my first. proceeding was to buy an English pheton 
and the finest pair of high-stepping cobs that I 
could find; then I hunted up all my old friends, 
joined a few more clubs, and waited—and it was 
lucky for me that my time of probation was a short 
one, and that my venture proved entirely successful. 
It worked splendidly; I had soon all the practice I 
wanted, and in acouple of years I had made enough 
to put down my horses and practice economy!” 
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